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Jbpferson  General  Term,  July,  1849.     Pratt^  Chridley^ 

and  AUetij  Justices. 

The  People  vs.  Horr. 

Under  an  indictmtot  for  maHciously  cutting  and  girdling  certain  ihiit  trees,  de- 
scribed in  the  indictment  as  the  property  of  one  B.,  It  is  sufficient  proof  of  the 
ownership  of  the  property  to  show  that  the  premises  on  which  the  trees  stood 
were  in  the  possession  and  occupation  of  B.  at  the  time  of  committing  the 
offence. 

And  evidence  that  B.  was  not  the  sole  owner  of  the  premises  in  question,  but  was 
only  one  of  several  joint  owners  who  held  the  legal  title  in  common,  will  not 
amount  to  a  variance  between  the  indictment  and  the  proof. 

Motion  for  a  new  trial.  This  was  an  indictment  for  feloni- 
ously and  maliciously  girdling  and  damaging  and  destroying 
fruit  trees,  and  was  tried  at  the  Jefferson  county  oyer  and  term- 
iner in  February,  1849,  before  Justice  Mason.  The  indictment 
charged  the  offense  to  have  been  committed  by  the  prisoner  on 
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the  5th  day  of  December,  1848,  at  Lorraine,  in  the  county  of 
Jefferson,  by  the  girdling  and  otherwise  injuring  thirteen  apple 
trees,  the  property  of  one  Walter  R.  Brown,  then  and  there 
growing,  &c.  After  considerable  testimony  had  been  given  by 
the  district  attorney  in  support  of  the  indictment,  and  after  it 
had  been  proved  that  the  complainant  Walter  R.  Brown  was  at 
the  time  the  injury  was  done  to  the  trees,  and  for  sometime  be- 
fore had  been,  in  possession  of  the  premises  on  which  the  trees 
were  growing;  as  it  appeared  that  Brown  was  not  the  sole 
owner  of  the  property,  it  was  insisted  by  the  counsel  for  the 
prisoner  that  in  order  to  sustain  the  indictment  it  must  be  shown 
that  Brown  was  the  owner  of  the  property  injured,  dt  the  time 
the  trespass  was  committed.  It  was  also  insisted  by  him  that 
Brown  had  only  an  undivided  interest  in  said  property  at  that 
time.  It  was  admitted  by  the  district  attorney  that  Brown  was 
the  owner  of  an  undivided  interest  in  said  property,  only  in 
common  with  several  other  persons,  and  was  not  the  sole  owner 
thereof.  The  counsel  for  the  prisoner  thereupon  insisted  that 
the  indictment  could  not  be  sustained,  for  the  reason  that  there 
was  a  variance  between  the  indictment  and  the  evidence.  That 
the  indiotment  did  not  alledge  that  Brown  and  the  other  per- 
sons were  the  owners  of  said  property ;  and  that  it  was  not  suf- 
ficient to  alledge  the  ownership  of  the  property  to  be  in  Brown 
only ;  and  he  requested  the  court  so  to  decide.  The  court  over- 
ruled the  objection,  and  decided  that  it  was  sufficient  to  alledge 
in  the  indictment  that  Brown  was  the  owner  of  the  property ; 
although  from  the  evidence  before  the  court  it  appeared  that 
Brown  was  the  owner  of  only  an  undivided  interest  therein ; 
without  saying  any  thing  about  the  other  owners ;  and  that 
there  was  no  variance  between  the  indictment  and  the  evidence. 
To  which  opinion  and  decision  of  the  court  the  counsel  for  the 
prisoner  excepted,  and  upon  a  bill  of  exceptions  moved  for  a 
new  trial 

/.  Moore,  Jun.  (district  attorney,)  for  the  people. 

T.  (X  ChiUonden,  for  the  prisoner. 


184e.l  IN  THE  SUPRBMK  COURT.  IJ 


The  People  «.  Honr. 


By  the  Court,  Oridley,  J.  This  case  comes  before  ihe 
court  upon  a  bill  of  exceptions  taken  by  the  prisoner  on  the  trial 
of  an  indictment  against  him  for  "  maliciously  cutting  and  gird- 
ling certain /n«^  trees,^  described  as  the  property  of  one  Waltwr 
R.  Brown.  The  counsel  for  the  people  proved  the  commission 
of  the  trespass,  and  that  the  premises  on  which  the  fruit  trees 
grew,  was,  when  the  act  of  trespass  was  committed,  and  for 
sometime  previous  had  been,  in  the  possession  of  the  said  Brown. 
It  appeared,  however,  io  a  subsequent  stage  of  the  trial,  that 
Brown  was  not  the  sole  owner  of  the  premises  in  question,  be- 
ing one  of  several  joint  ownei's,  who  held  the  legal  title  in  com- 
mon. '  On  this  ground  the  counsel  for  the  prisoner  insisted  that 
there  was  a  fatal  variance  between  the  description  of  the  own- 
ership of  the  property  as  laid  in  the  indictment  and  that  estab- 
lished by  the  proof.  And  this  is  the  question  presented  for  our 
decision. 

It  is  a  general  principle,  that  possession  is  evidence  of  owner- 
ship, both  of  real  and  personal  property ;  and  is  conclusive  evi- 
dence against  a  wrong-doer.  {Cmoen  4*  HUPs  Notes,  358.) 
"And  the  same  principle  applies  to  criminal  as  well  as  civil  ca- 
ses." And  Mr.  Phillipps  (1  PhU.  Ev.  118, 119)  gives  many  cases 
in  illustration  of  this  rule.  It  is  not  denied  that  the  prosecutor 
must  prove  the  title  to  the  property  described  in  the  indictmoit 
as  he  has  laid  it ;  and  he  does  so  when  he  gives  evidence  of 
possession.  That  alone  is  evidence  of  a  special  or  qualified 
property,  which  is  sufficient  to  uphold  an  averment  of  owner- 
ship, in  a  civil  or  a  criminal  c€tse.  In  a  civil  action,  when  the 
direct  issue  is  on  the  title,  and  the  question  is  which  party  has 
the  better  title,  the  defendant  may  rebut  the  prima  facie  evi- 
dence arising  from  possession,  and  show  a  superior  right  in  him- 
self. Not  so  in  the  case  of  a  wrong-doer.  Brown,  being  in 
possession,  might  have  maintained  trespass  against  the  prisoner 
^for  the  very  act  of  which  he  has  been  convicted,  and  the  pris- 
oner could  not  have  defeated  such  an  action  by  showing  that 
the  plaintiiF  had  a  legal  title  only  to  an  undivided  interest  in 
the  premises. 

Sueh  has  been  the  invariaUe  rale  i>f  evidence  applied  in  in- 
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dictments  for  larceny,  arson,  and  burglary.  {See  Siark.  Ev, 
Pt.  4,  pp.  829,  830 ;  Id.  66,  326,  327.)  Indeed,  when  the  of- 
fense, as  in  this  case,  is  committed  against  the  possession,  the 
ownership  must  be  laid  in  him  who  occupies  suo  jure.  {See  4 
Stark.  326,  7,  8 ;  Res  v.  Jones,  Leach,  607 ;  Id.  478 ;  Arch. 
254  to  258.)  In  The  People  v.  Gates,  (15  Wend.  159,)  it  was 
held  that  the  indictment  must,  in  a  case  of  arson  in  the  second 
degree,  charge  the  house  to  be  the  property  of  the  tenant,  and 
not  of  the  party  who  held  the  legal  title,  and  a  conviction  was 
set  aside  in  that  case  because  the  property  was  laid  in  the  gen- 
eral owner.  {See  also  2  John.  105.)  The  counsel  for  the  pris- 
oner contends  that  the  case  of  arson  stands  on  peculiar  grounds, 
because  the  statute  has  provided,  in  defining  the  offense  of  ar- 
son in  the  first  degree,  (2  R.  S.  547,  §  9,)  '<  that  any  house,  pris- 
on, jail,  or  other  edifice  which  shall  have  been  usually  occupied 
by  persons  lodging  therein  at  night  shall  be  deemed  a  dwelling 
house  of  any  persons  so  lodging  therein."  This  clause,  howev- 
er, has  no  bearing  on  the  question  under  consideration.  The 
object  of  the  legislature  was  to  enact  what  had  already  been 
declared  to  be  the  law  in  2d  John.  105,  where  it  was  expressly 
held  that  on  an  indictment  for  burning  the  dwelling  house  of 
another,  it  was  sufficient  if  it  were  in  fact  the  dwelling  house 
of  the  party,  though  he  was  not  the  owner  of  the  building.  In 
that  case  the  building  was  a  jail,  and  it  was  described  as  the 
dwelling  house  of  the  jailer ;  and  the  court  said  they  would  not 
inquire  into  the  tenure  or  interest  which  the  occupant  had  in 
the  house  burnt.  There  is  nothing  in  the  language  of  the  stat- 
utes which  create  and  define  the  crimes  of  arson,  burglary,  and 
the  offence  of  which  the  prisoner  has  been  convicted,  which  re- 
quires a  different  rule  to  be  applied  to  the  description  of  the  own- 
ership of  the  property  in  the  one  case  from  that  in  the  others. 
{See  2  R.  S.  577,  i  15 ;  Id.  547,  555 ;  Id.  556.)  Nor  is  there 
any  difference  in  this  respect,  between  the  offense  of  cutting 
and  girdling  trees  under  our  act,  and  the  acts  of  parliament  on 
the  same  subject.  {See  Arch.  Or.  PI.  284,  285,  286.)  Mr. 
Archbold,  in  giving  directions  as  to  the  evidence  necessaiy  to 
be  produced,  to  maintain  the  several  allegations  in  the  indict- 
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men!  for  <'  cuttings  breaking j  and  barking  trees,  ^c."  sayB : 
"Prove  that  the  defendant  cut  the  trees  mentioned  in  the  in-: 
dictment,  or  some  of  them,  that  the  trees  were  the  property  of 
J.  N.,  that  is,  that  they  were  growing  on  land  belonging  to 

him,  OR  IN  HIS  OCCUPATION." 

There  are  cases  in  which  the  indictment  must  3tate  the  legal 
title  accurately,  as  where  there  is  no  actual  occupation  of  the 
premises.  In  such  a  case,  the  indictment  niust  charge  the  trees 
to  be  the  property  of  all  of  the  owners,  if  there  be  several*  It 
was  doubtless  to  provide  for  such  a  case,  among  others,  that  the 
act  of  7th  Geo.  4,  ch.  64,  }  14,  upon  the  absence  of  which  from 
our  statute  book  the  prisoner's  counsel  insisted  so  strenuously, 
was  passed.  I  have  not  access  to  that  act,  but  its  aid  is  certainly 
not  required  to  render  the  evidence  of  possession  in  Brown  due 
proof  of  his  ownership  of  the  trees  which  were  cut  by  the  pris- 
oner under  the  charge  in  the  indictment 

The  motion  for  a  new  trial  must  be  deni^. 


Same  Term.    Before  the  same  Justices. 
Balcom  vs,  H.  W.  &  N.  M.  Woodruff. 

A  note  mode  by  two  penons,  and  ligned  by  ono  of  them  as  "snnty,"  ia  inaidmia* 
nble  in  evidence  under  the  common  cotlnta,  in  an  action  brought  against  both 
makers. 

A  promiasoiy  note  is  only  prima  facie  evidence  of  money  lent,  or  had  and 
received,  by  the  party  sought  to  be  charged ;  and  therefore  where  it  is  apparent 
fiom  the  face  of  the  note  that  no  money  was  in  fact  received  by  such  party,  the 
note  will  not  sustain  the  common  counts. 

The  word  "  surety"  appended  to  the  name  of  one  of  the  makers  of  a  note  is  not 
inconsistent  with  the  idea  that  money  was  received  by  the  other  makers ;  but 
it  does  repel  all  presumption  that  the  surely  received  it  And  theieibie,  as 
against  Aim,  the  note  Aimishes  no  evidence  of  money  either  lent  to,  or  received 
by,  the  party,  so  Os  to  support  the  common  counts. 

The  general  rtde  is  that  a  party  who  has  not  applied  ibr  an  amendment  until  after 
he  has  been  nonsoiied,  is  too  late  to  ask  for  a  new  trial,  in  additioa  to  an 
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BBiendiiient.  Bat  where  a  plaintiff  had  been  nonsuited  at  the  ciieait,  on  the 
ground  that  his  declaration  contained  no  count  adapted  to  the  nature  of  the 
case,  it  appearing  that  the  defendant  had  not  been  misled  ;  that  the  cause  had 
been  once  tried  without  any  objection  having  been  made ;  that  the  statute  of 
limitations  had  attached ;  and  that  such  relief  would  be  manifestly  in  fhitber- 
ance  of  justice,  the  court  allowed  the  plaintiff  to  amend  hb  declaration  mu/nc  pro 
tut/nc,  and  set  aside  the  nonsuiti  on  the  payment  of  costs. 

This  was  an  action  of  assumpsi^  originaUy  commenced  in 
the  court  of  common  pleas  of  Jefferson  county.  The  declara- 
tion was  in  the  usual  form,  containing  the  common  money 
counts,  alledging  a  joint  indebtedness  of  the  defendants;  to 
which  was  attached  a  copy  of  a  note  in  these  words : 

"Watertown,  13th  May,  1840. 

Eighteen  months  from  date,  for  value  received  we  promise  to 
pay  P.  C.  Moulton  or  bearer,  at  our  store,  two  hundred  doQars 
and  interest.  H.  W.  Woodruff. 

$200.  N.  M.  Woodruff,  Surety." 

(Endorsed)  "  Rec'd,  27  Nov.  1841,  twenty-one  dollars." 
With  a  notice  that  such  note  would  be  given  in  evidence  under 
said  declaration,  and  was  the  only  claim  upon  which  the  suit 
was  commenced.  The  defendants  interposed  a  plea  of  the  gen- 
eral issue,  accompanied  by  a  notice  of  special  matter.  The 
cause  was  tried  at  the  Jefferson  circuit  in  December,  1848,  be- 
fore Justice  Allen.  On  the  trial  the  plaintiff  proved  the  exe- 
cution of  the  note,  and  offered  the  same  in  evidence.  The 
defendants'  counsel  objected  to  said  note  being  received  and 
read  in  evidence,  on  the  ground  that  it  appeared  on  the  face  of 
the  note  that  N.  M.  Woodruff  signed  it  as  surety,  and  there- 
fore it  could  not  be  given  in  evidence  under  the  plaintiff's  dec- 
laration, inasmuch  as  that  contained  only  the  common  money 
counts,  which  objection  was  sustained  by  the  court,  and  the 
note  excluded ;  to  which  decision  the  plaintiff's  counsel  excepted. 
The  plaintiff's  counsel  then  insisted  upon  his  right  to  read  the 
note  in  evidence  and  take  judgment  against  the  defendant  H. 
W.  Woodniff  alone ;  to  which  the  defendants'  counsel  objected, 
and  the  court  sustained  the  objection ;  deciding  that  the  decla- 
ration being  against  the  defendants  jointly,  a  joint  liability  or 
contract  must  be  proved ;  that  a  recovery  could  not  be  had 
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agpoost  one  of  the  defendants  only ;  to  whkh  decision  the  plain- 
tiff's counsel  excepted.  There  being  no  further  evidence  offered, 
the  court  directed  a  nonsuit  to  be  entered,  which  was  accord- 
ingly done;  and  the  plaintiff  moved  for  a  new  trial  He  also 
moved  for  leave  to  amend  his  declaration. 

B.  BoLgUy^  for  the  plaintiff. 

/  MtUUn,  for  the  defendants. 

Bff  the  Courty  Gridley,  J.  In  this  case  the  plaintiff  was 
lumsuited  on  the  trial,  upon  the  ground  that  a  note  which  con- 
stituted his  only  cause  of  action,  and  was  signed  by  one  of  the 
defendants  as  ^^suretj/,^^  was  inadmissible  under  the  common 
money  counts.  It  is  not  denied  that  the  case  of  BtUler  v.  Rauh 
san^  (1  DeniOj  106,)  is  directly  in  point  to  sustain  the  nonsuit ; 
but  it  is  said  that  the  decision  in  that  case  has  not  been  satis- 
fia^tory  to  the  profession,  and  we  are  asked  to  review  it.  We 
have  heretofore  had  occasion  to  say  that  we  disapprove  of  the 
practice  of  overruling  a  previous  decision  upon  the  very  point 
in  question  simply  because  we  happen  to  think  differently  from 
our  predecessors.  Our  views  upon  this  subject  are  fully  ex- 
pressed in  the  case  of  The  People  v.  Tredwaff,  (3  Barb.  Sup. 
Court  Rep.  474,)  and  we  will  not  repeat  them  here.  But  we 
do  not  think  that  the  doubts  expressed  concerning  the  decision 
in  BtUler  v.  Rawson  are  well  founded.  The  decision  is  placed 
upon  the  principle  that  a  promissory  note  is  only  prima  facie 
evidence  of  money  lent,  or  had  and  received,  by  the  party  sought 
to  be  charged ;  and  therefore,  where  it  is  apparent  from  the  face 
of  the  note,  that  no  money  was  in  fact  received  by  such  party, 
the  note  will  not  sustain  the  common  count.  This  principle 
can  not  be  successfully  assailed.  A  note  is  held  to  be  admissi- 
ble under  the  money  counts,  for  the  reason  that  the  words 
^  value  received^^  when  either  expressed  or  implied  in  a  prom* 
issory  note,  are  prima  fade  or  presumptive  evidence  that  such 
value  was  received  in  money.  This,  however,  was  presumptive 
evidence  onfy,  and  could  not  prevail,  when  the  presumption  was 
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repelled  by  the  language  of  the  iostrument  itself.  The  word 
^'  surety"  appended  to  the  name  of  one  of  the  makers  of  a  note, 
is  not  inconsistent  with  the  idea  that  money  was  received  by 
the  other  makers ;  but  it  does  repel  all  presumption  that  the 
surety  received  it,  and  therefore,  as  against  kian^  the  note  fur- 
nishes no  evidence  of  money,  either  lent  to  or  received  by  the 
party,  so  as  to  support  the  common  counts. 

The  doubts  referred  to  have  arisen  from  an  admission  by  the 
judge  who  delivered  the  opinion  in  Butler  v.  Rawaon^  that  a 
note  which  contained  nothing  on  its  face  to  repel  the  presump- 
tion that  it  was  given  for  money,  when  once  given  in  evidence, 
becomes  conclusive  evidence  of  a  money  consideration,  not  sub- 
ject to  be  defeated  by  proof  that  it  was  given  for  land  or  work, 
or  any  other  than  a  pecuniary  consideration.  This  concession 
was  unfortunate ;  for  the  case  of  Wells  v.  Oirling,  (8  Taunt. 
737,)  cited  by  the  judge  to  uphold  the  distinction  between  this 
class  of  cases  and  those  in  which  the  presumption  is  repelled  by 
words  on  the  face  of  the  note  itself,  turns  out,  on  examination, 
to  be  a  case  in  which  the  f(tct  of  suretiship  did  not  appear  on 
the  face  of  the  note,  but  was  established  by  independent  pr3of. 
In  truth  the  note  is  only  prima  facie  evidence  of  a  consideration 
at  all.  It  would  therefore  be  surprising  that  it  should  ever  have 
been  held  to  be  conclusive  evidence,  not  only  of  a  consideration, 
but  that  such  consideration  consisted  of  money  lent  to  the  defend- 
ant, or  had  and  received  by  him  for  the  plaintiff's  use.  That  a 
note  is  only  prima  facie  evidence,  under  the  money  counts,  see 
Chit,  on  BiUsj  Spring/,  ed.  of  1839, 595, 6 ;  cases  dted  by  Suthr 
erland,  J.  in  8  Cowen,  83 ;  7  Wheat.  35.  There  are  but  two 
cases  opposed  to  this  unbroken  series  of  authorities.  In  Smith  v. 
Van  Loan,  (16  Wend.  659,)  it  was  held  that  it  was  not  competent 
to  show  that  a  note  was  given  for  work  and  labor  instead  of  money, 
in  order  to  defeat  a  recovery  under  the  common  counts.  This 
decision  rests  solely  on  the  authority  of  Hughes  v.  Wheeler,  (8 
Cowen,  77 ;)  and  the  decision  of  a  majority  of  the  court  in  that 
case  upholds  the  citation.  But  it  is  a  remarkable  fact  that  the 
only  reported  opinion  in  that  case  presents  a  very  able  argu* 
ment  of  Judge  Sutherland,  maintaining  the  exact  opposite  of 
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the  principle  stated  in  the  marginal  note,  and  adopted  by  his 
brethren.  After  saying  that  a  promissory  note  is  prima  fade 
evidence  of  money  had  and  received  by  the  maker  for  the  use 
of  the  payee,  the  judge  proceeds  in  this  language :  '^  But  neither 
in  England  nor  in  tiiis  state  has  it  ever  been  held  that  a  note 
was  conclusive  evidence  of  the  receipt  of  the  plaintiff's  money, 
but  I  think  a  contrary  rule  is  deducible  from  the  authorities. 
On  this  ground  alone  I  think  the  judgment  should  be  reversed." 
Equally  clear  is  the  language  of  the  court  in  the  case  of  Paigtfs 
Adm!rs\.  The  Batik  of  Alexandria^  {7  Wheai.Zb.)  "Although 
a  note  or  an  indorsement  be  prima  facie  evidence  of  a  receipt  of 
money  from  the  holders  by  the  maker  or  indorser,  yet  when  all 
the  other  testimony  in  the  case,  produced  by  the  plaintiffs  them- 
selves, shows  unequivocally  that  the  money  for  which  the  note 
was  made,  was  paid,  not  to  the  indorser  but  to  the  maker  him- 
self, for  his  sole  use,  the  presumption  arising  from  the  mere  act 
of  indorsement  is  destroyed,  and  the  party  in  such  case  ought 
not  to  be  permitted  to  abandon  his  count  on  the  written  con- 
tract of  the  party  and  apply  it  to  the  general  money  counts." 
We  think  therefore  that  the  nonsuit  was  rightly  granted,  and 
we  have  no  power  to  set  it  aside  on  the  ground  of  an  erroneous 
decision  of  the  judge  at  the  circuit. 

The  next  question  is  whether  we  can  allow  an  amendment, 
upon  the  motion  made  for  that  purpose.  It  is  manifestly  in 
furtherance  of  justice  to  do  so.  The  objection  is  technical ;  and 
had  the  motion  to  amend  been  made  on  the  trial,  it  would  prob- 
ably have  been  granted  under  section  169  of  the  code ;  for  it 
can  hardly  be  supposed  that  the  defendant  had  been  misled. 
We  can  now  allow  an  amendment  under  section  173 ;  but  an 
amendment  alone,  unless  it  be  an  amendment  to  take  effect 
<'  nunc  pro  tancy^  will  not  aid  the  plaintiff.  To  be  of  any  avail 
to  him  he  must  have  a  new  trial,  in  which  respect  the  case  dif- 
fers from  the  cases  cited  on  the  argument.  {See  6  EKU^  377 ; 
6  Wend.  606 ;  7  John.  468.)  There  is,  however,  one  case  where 
an  amendment  was  allowed  on  payment  of  costs,  and  a  new 
trial  granted,  in  a  case  situated  like  the  one  under  considera- 
tion.   This  was  done  in  Holmes  v.  Seely^  (17  Wend.  75 ;)  and 
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although  the  action  was  ejectment,  the  statutory  provisions 
relating  to  that  class  of  actions  is  not  made  the  ground  of  the 
decision.  In  this  case  we  may  give  the  plaintiff  the  benefit  of 
a  presumption  that  he  was  taken  by  surprise^  inasmuch  as  the 
case  had  been  once  tried  without  any  such  objection  having 
been  taken.  On  the  whole,  as  it  is  shown  that  the  statute  of 
limitations  has  run  against  the  demand,  we  allow  the  plaintiff 
to  amend  his  declaration  nunc  j)ro  tunCf  setting  aside  the  non- 
suit, on  the  payment  of  the  costs  of  the  trial  and  tliose  which 
have  accrued  subsequently.  This  relief,  however,  is  granted 
under  the  peculiar  circumstances  of  this  case,  and  the  case  is 
not  to  be  made  a  precedent.  The  general  rule  is  that  a  party 
who  has  not  appUed  for  an  amendment  until  he  has  been  non- 
suited, is  too  late  to  ask  for  a  new  trial,  in  addition  to  an 
amendment. 
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What  pwyrty  is  lold  at  a  stipulated  price,  without  any  fraud  or  wanantj  on 
the  pazt  of  the  Tendor,  and  after  an  examination  of  it  hy  the  purchaser,  with 
all  the  means  of  knowing  its  condition  and  quality  which  the  vendor  possesses, 
the  fact  that  the  property  is  good  for  nothing,  and  that  no  use  can  be  made  of 
it,  forms  no  defense  to  an  action  for  the  price. 

Under  an  aTorment  in  an  answer,  that  the  propextj  was  "  veiy  poor,  and  of  very 
little  yalue,"  the  delendant  can  not  prove  that  it  was  "  worth  notiitng  and  of  no 
^ue." 

A  defendant  will  not  be  allowed  to  give  evidence  of  a  defense  not  set  iq)  in  his 
answer. 

In  the  absence  of  any  proof  as  to  the  value  of  an  article  at  the  place  where  it 
WM  agreed  to  be  delivered,  evidenoe  of  its  value  at  a  diffwant  place^  in  th«  in^ 
mediate  neighborhood,  is  adnissiblo. 
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AppEAiy  by  the  defendant,  from  the  county  court  of  Herki* 
mar  county.  The  suit  was  originally  commenced  before  a  jus- 
tice of  the  peace.  The  complaint  alledged  that  in  April,  1848, 
the  defendant,  Gage,  called  upon  the  plaintiff,  DeifendorfT,  to 
purchase  some  hay ;  and  that  after  viewing  and  examining  the 
plaintiff's  hay,  and  knowing  the  quality  and  condition  thereof, 
he  bought  a  quantity  of  it  then  lying  in  a  bay  in  the  plaintiff's 
bam,  and  also  so  much  other  hay  as  the  plaintiff  might  have  to 
spare  after  foddering,  that  spring,  to  be  delivered  to  the  defend- 
ant at  Fink's  basin,  for  the  sum  of  $10  per  ton ;  that  the  plain- 
tiff, within  a  few  da}'^s  thereafter,  delivered  to  the  defendant,  at 
Fink's  basin,  a  part  of  the  hay  in  the  barn,  which  the  defend- 
ant accepted.  And  that  in  June  or  July  the  plaintiff  tendered 
the  hay  that  he  had  to  spare  after  foddering,  being  about  13 
tons ;  which  the  defendant  refused  to  accept.  That  the  plain- 
tiff was  forced  to  resell  the  hay,  at  a  loss  of  $2  per  ton,  besides 
costs  and  charges.  And  the  plaintiff  claimed  judgment  for 
$33,34,  with  interest  from  April  26,  1848,  and  for  $26,  with 
interest  from  the  13th  of  June,  1848.  The  defendant,  in  his  an- 
swer, denied  the  allegations  in  the  complaint.  In  the  8th  aver- 
ment of  his  answer,  he  alledged  that  the  hay  which  the  plaintiff 
delivered  to  him  "  was  very  poor,  and  of  very  little  value,"  and 
was  not  of  a  marketable  quality.  To  this  allegation  the  plain- 
tiff replied  that  when  the  defendant  bought  the  hay,  he  saw  the 
same,  and  examined  it,  and  might  have  seen  and  known,  and 
did  see  and  know,  the  quality  and  condition  thereof;  and  the 
plaintiff  denied  any  knowledge  that  such  hay  was  poor  hay 
and  not  merchantable  in  quality  at  the  time  of  the  sale  thereof. 
On  the  trial  the  plaintiff  proved  the  contract  for  the  purchase 
'  of  the  hay  and  the  delivery  of  four  loads  to  the  defendant.  He 
also  proved  that  in  June,  1848,  the  market  price  of  hay  at  Lit- 
tle Falls,  within  three  miles  of  Fink's  basin,  was  $8  per  ton. 
The  defendant  offered  to  prove,  by  Nelson  J.  Davis,  that  the 
hay  was  good  for  nothing,  and  that  no  use  could  be  made  of  it, 
whatever.  Also  that  in  a  conversation  between  the  parties,  the 
defendant  told  the  plaintiff  that  he  sold  him  the  hay  for  good 
hay,  and  that  it  was  good  for  nothing,  and  the  plaintiff  said  he 
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sold  it  to  him  for  good,  and  it  wcls  good  hay.  The  plaintiff  ob- 
jected to  the  evidence,  and  the  court  sustained  the  objectioUi 
and  excluded  the  evidence.  The  jury  rendered  a  verdict  in  fa- 
vor of  the  plaintiff  for  $32,76,  and  judgment  was  entered  for 
diat  sum,  by  the  justice,  with  $S  costs ;  and  the  county  court 
affirmed  the  judgment 

P.  Kemofij  for  the  appellant. 

/.  Muttm,  for  the  respondent. 

By  the  Court,  Gridley,  J.  The  appellant  seeks  to  reverse 
the  judgment  of  the  county  court  and  of  the  justice,  in  this 
cause,  for  the  error  of  the  justice  in  admitting  and  rejecting  ev- 
idence upon  the  trial. 

I.  The  defendant  offered  to  prove,  by  one  Nelson  J.  Davis, 

that  the  hay,  for  which  the  suit  was  brought,  was  goad  for- 
nothing,  and  that  no  use  could  be  made  of  it,  and  that  when  it 
was  delivered  the  defendant  was  absent  from  home  and  did.  not 
see  it.  (1.)  The  hay  had  been  purchased  at  $10  per  ton,  (to  be 
delivered  at  the  place  where  it  was  actually  delivered,)  without 
any  fraud  on  the  part  of  the  plaintiff,  and  after  an  examination 
of  it  by  the  defendant,  with  all  the  opportunity  to  know  its  con- 
dition and  quality,  possessed  by  the  plaintiff.  The  facts  offered 
in  evidence,  therefore,  formed  no  defense  to  the  action.  {See  2 
mil,  606 ;  18  Wend.  449 ;  4  Cowen,  440 ;  2  Kenfs  Com. 
484,  5.)  (2.)  The  evidence  was  inadmissible,  for  the  reason 
that  no  such  fact  was  set  up  in  the  answer.  The  averment  in 
the  answer  was  that  the  hay  was  "  very  poor,  and  of  very  little 
vcdue.^^  There  was  no  allegation  that  the  hay  was  worth 
"  nothing^^  and  of  "  no  valued  If  then,  the  evidence  offered 
would  be  available  as  a  defense,  when  proof  that  the  hay  was 
worth  but  little,  and  was  very  poor,  would  not,  it  is  quite  clear 
that  the  evidence  was  properly  rejected  for  the  want  of  a  proper 
averment. 

n.  The  defendant  also  offered  to  prove  that  when  the  parties 
were  disputing  about  the  hay,  the  plaintiff  admitted  that  he  sold 
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the  hay  for  good  hay,  and  then  to  prove  that  the  hay  \yBsgood 
farnothing.  The  defendant's  counsel  argues  that  this  was 
substantially  an  offer  to  show  a  warranty  of  the  hay  and  a 
breach  of  such  warranty.  We  think,  however,  the  facts  offered 
would  not  necessarily  amount  to  a  warranty  ;  but  if  they  did, 
then  the  evidence  was  inadmissible,  for  the  reason  that  no 
such  defense  was  stated  in  the  answer.  To  constitute  a  de- 
fense to  the  action,  the  defendant  was  bound  to  make  out  a 
case  of  fraud  or  of  warranty,  and  neither  was  stated  in  tlie 
answer. 

in.  There  was  no  error  in  receiving  evidence  of  the  price  of 
hay  at  Little  Falls,  a  distance  of  three  miles  from  Pink's  basin 
where  the  hay  was  to  be  delivered.  That  was  in  the  immedi- 
ate neighborhood,  and  the  evidence  therefore  pro|)erIy  received. 
(8  Wend.  435.)  This  evidence  was  offered  and  received  in  re- 
lation to  the  claim  for  the  difference  in  value  between  the  liay 
which  the  defendant  refused  to  receive  and  the  stipulated  price. 
The  judgment  could  not  have  embraced  any  damages  arising 
from  that  cause,  and  therefore  the  evidence,  even  if  improperly 
received,  forms  no  ground  for  the  granting  of  a  new  trial.  (12 
Wend.  41.    2  HUl,  205.) 

We  are  of  the  opinion,  for  these  reasons,  that  no  error  was 
committed  on  the  trial  of  the  cause  for  which  a  new  trial  ought 
to  be  granted ;  and  we  are  satisfied  that  the  defendant  has  suf- 
fered no  injustice  by  the  judgment. 

Judgment  affirmed. 
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Same  Tsrh.    Before  the  same  Justices. 
McGiYEN  vs,  Wheelocr  and  Penniman. 

W^  one  of  two  mortgagon,  by  an  anrangenMnt  with  P.,  the  other,  ammed  the 
payment  of  the  mortgage  debt,  and  thereupon  execated  a  new  mortgage  upon 
the  same  and  other  premifles,  to  G.  the  holder  of  the  original  mortgage,  which 
new  mortgage  was  given  to  secnre  an  individaal  debt  of  W.  and  also  the  bal- 
ance due  upon  the  joint  mortgage.  The  joint  mortgage  was  not  extinguished, 
but  was  kept  alive  as  a  collateral  security  to  the  second  mortgage.  W.  subse- 
quently assigned  his  property  to  assignees,  for  the  benefit  of  his  creditors.  The 
assignees  advertised  the  mortgaged  premises  for  sale,  and  sold  it  free  from  in- 
cumbrances, M.  becoming  a  purchaser  of  a  portion  thereof.  By  an  arrange- 
ment between  M.  and  C.  and  the  assignees,  the  sum  due  upon  tho  second 
mortgage  was  then  secured  by  M.  to  C,  the  owner  thereof,  which*  security  C. 
received  in  payment  of  the  new  mortgage,  and  receipted  the  amount  to  the  as- 
signees. C.  then  assigned  the  original  mortgage  to  M.  On  a  bill  by  M.  to 
foreclose  the  original  mortgage, 

EMdj  1.  That  the  arrangement  between  M.,  C.  and  the  assignees,  forseooiing  to 
C.  the  payment  of  the  second  mortgage,  amounted  to  a  jfOfjmerU  and  satisfaction 
of  that  mortgage. 

2.  That  by  the  payment  of  the  amount  due  upon  the  second  mortgage,  the  original 
mortgage  was  substantially  paid  to  C.  and  satisfied,  andhectanefimctus  officios 
and  that  C.  had  no  power  to  transfer  it,  as  a  subsisting  security,  so  as  to  au- 
thorise H.,  the  assignee,  to  file  a  bill  to  foreclose  it. 

Although  equity  will  sometimes  keep  alive  a  mortgage  which  has  been  substantially 
satisfied,  yet,  whenever  this  is  done,  it  is  for  the  advancement  of  justice,  and 
never  to  aid  in  the  perpetration  of  a  fraud  through  the  forms  of  law.  Per 
Gridlet,  J. 

In  Equity.  The  bill  in  this  cause  was  filed  to  foreclose  a 
mortgage  executed  by  the  defendants  Wheelock  and  Penniman, 
on  the  7th  of  February,  1834,  to  N.  M.  Woodruff,  to  secure  the 
payment  of  $567,72,  with  interest.  The  bill  alledged  an  as- 
signment of  the  mortgage  from  Woodruff  to  John  Clarke,  exe- 
cuted on  the  31st  of  August,  1839,  and  an  assignment  from 
Clarke  to  the  plaintiff,  made  on  the  8th  of  March,  1847.  The 
bill  was  taken  as  confessed  by  the  defendant  Wheelock.  Pen- 
niman put  in  an  answer,  in  which  he  alledged  that  after  the 
making  of  the  mortgage,  and  the  bond  accompanying  the  same, 
it  was  understood  and  agreed,  for  a  valuable  consideration,  be- 
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tween  him  and  Wheelock,  that  the  latter  should  assume,  pay, 
and  discharge  the  said  bond  and  mortgage  in  his  own  behalf 
and  at  his  own  expense ;  and  that  in  fulfilment  of  said  agree- 
ment Wheelock  did,  on  or  about  the  15th  of  April,  1843,  whilst 
the  said  John  Clarke  held  and  owned  said  bond  and  mortgage, 
make,  execute  and  deliver  to  him  a  mortgage  for  the  sum  of 
*  about  $1665,  upon  the  same  premises  embraced  in  the  first 
mortgage,  together  with  other  real  estate ;  which  mortgage  in- 
cluded the  amount  of  principal  due  upon  the  original  bond  and 
mortgage,  whereby  such  original  bond  and  mortgage  were  in- 
corporated into  and  became  a  part  and  parcel  of  the  said  mort- 
gage from  Wheelock  to  Clarke.  That  on  the  3d  of  April,  1846, 
Wheelock  made  and  executed  an  assignment  to  L.  Paddock 
and  J.  L.  Goldsmid,  of  all  his  property,  for  the  benefit  of  his 
creditors.  That  under  and  in  pursuance  of  a  power  contained 
in  that  assignment,  the  assignees,  on  the  30th  of  January,  1847, 
sold  and  disposed  of  Wheelock's  real  estate,  or  his  interest 
therein  embraced  in  the  original  mortgage,  and  also  in  the 
mortgage  to  Clarke ;  they  agreeing  and  undertaking  with  the 
bidders  and  purchasers,  at  the  time  of  the  sale,  to  take  up  and 
discharge  both  of  said  mortgages,  so  as  to  relieve  the  property 
from  those  incumbrances.  That  in  pursuance  of,  and  to  fulfil, 
such  understanding,  the  said  assignees  of  Wheelock  did,  out  of 
the  avails  of  such  sale,  and  of  the  property  of  Wheelock  so  as^ 
signed  to  them,  on  the  5th  of  March,  1847,  pay  to  Clarke  the 
amount  due  upon  Wheelock's  mortgage  to  him;  and  that 
Clarke,  whilst  he  was  yet  the  owner  of,  and  held,  the  said  bond 
and  mortgage,  received  and  accepted  the  said  money  in  full 
payment  and  satisfaction  of  that  mortgage ;  whereby,  and  by 
virtue  of  such  payment,  the  defendant  Penniman  alledged  that 
the  mortgi^e  sought  to  be  foreclosed  in  this  suit,  became  and 
was  fiilly  paid  and  satisfied ;  being  incorporated  as  aforesaid  in 
the  said  mortgage  from  Wheelock  to  Clarke,  paid  as  aforesaid. 
A  repUcation  was  filed,  and  proofe  were  taken,  and  on  the  19th 
of  Jane,  1848,  the  cause  was  referred  to  a  referee  to  ccaapute 
the  amount  due  to  the  plaintiff  upon  the  bond  and  mortgage, 
aad  alio  to  lake  proob  upon  the  other  matters,  questions  and 
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issues  raised  by  the  pleadings,  and  to  report  the  same  to  the 
court.  The  referee  returned  the  proofs  taken  before  him,  and 
reported  that  he  had  computed  and  ascertained  the  amount  due 
upon  the  bond  and  mortgage ;  and  that  if  the  court  should  ad- 
judge that  the  plaintiff  was  entitled  to  the  relief  asked  for  in 
his  bill,  and  that  the  amount  of  such  mortgage,  and  interest, 
was  still  due  and  unpaid,  as  claimed  in  the  bill  of  complaint,  * 
then  he  found  there  was  due  to  the  plaintiff,  for  prtncipal  and 
interest  on  the  bond  and  mortgage,  $547,72.  The  cause  was 
brought  to  a  hearing  upon  the  report  of  the  referee,  and  the 
equities  reserved. 

John  Clarke,  for  the  plaintiff. 

0.  C,  Sherman  ^  F,  W,  Hubbard,  for  the  defendant  Pen- 
niman. 

By  the  Court,  Gridley,  J.  We  think  that  the  bill  in  this 
cause  should  be  dismissed,  upon  grounds  which  we  will  proceed 
to  state  with  as  much  brevity  as  possible. 

1.  We  are  of  the  opinion  that  the  inference  may  be  justly 
drawn  from  the  acts  of  Wheelock,  and  his  agreement  with  Mr. 
Clarke,  that  as  between  him  and  Penniman,  he  had  assumed 
to  pay  the  debt  which  the  mortgage  in  question  was  executed 
to  secure. 

(1.)  The  debt  was,  when  contracted,  due  from  the  defendants 
jointly,  and  though  payable  in  one  year,  was  suffered  to  re- 
main unpaid  until  the  16th  of  April,  1S43.  At  that  time  Whee- 
lock did  in  fact  assume  the  satisfaction  of  the  debt,  upon  himself, 
and  on  that  day  executed  a  bond  and  mortgage  for  $1666  to 
Mr.  Clarke,  who  was  then  the  holder  and  owner  of  the  mort- 
gage in  question,  to  secure  an  individual  debt  of  Wheelock,  and 
also  the  balance  that  remained  due  on  the  joint  bond  and  mort- 
gage of  Penniman  and  Wheelock.  Why  did  Wheelock  do  this, 
imless,  by  some  arrangement  with  Penniman,  he  had  assumed 
the  joint  debt?  If  he  had  paid  it  up  in  money,  it  would  excite 
less  surprise ;  but  why  should  be  mingle  it  with  his  own  indi- 
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vidual  liabilities,  and  incumber  his  individual  property  to  secure 
the  payment  at  a  future  day,  unless  he  had  assumed  it  as  his 
own  ?  There  is  no  evidence  that  Clarke  was  pressing  for  pay- 
ment or  further  security,  or  that  the  premises  were  not  a|i  ample 
fund  to  secure  the  balance  then  due ;  or  that  Penniman  was 
not  then  and  since  perfectly  responsible.  The  actual  assump- 
tion of  this  debt  as  an  individual  liability,  and  the  giving  of  a 
new  security  for  it  by  Wheelock,  unexplained,  certainly  furn- 
ishes a  very  strong  presumption  that  he  thus  assumed  this  debt 
because  he  had  agreed  with  Penniman  to  do  so. 

(2.)  The  mortgage  in  question  was  not  eTtinguished ;  for 
Mr.  Clarke,  as  a  prudent  man,  was  unwilling  to  relinquish  any 
secuiity  which  he  possessed.  But  it  was  kept  alive  solely  as  a 
collateral  security  for  the  amount  of  the  balance  then  due  upon 
it,  to  the  same  amount  secured  by  the  new  $1665  mortgage. 
The  important  point  in  this  transaction  is,  that  the  new  bond 
and  mortgage  became,  by  the  agreement  between  Wheelock 
and  Clarke,  tlie  jwvidjyal  debt,  and  the  old  bond  and  mortgage^ 
that  is,  the  joint  obligation  of  Penniman  and  Wheelock,  a  col- 
lateral  security  otdy.  In  other  words,  the  individual  obliga- 
tion of  Wheelock  was  substituted  as  the  principal  debtj  and  the 
joi7it  obligation  of  Penniman  and  Wheelock  took  the  place  of 
a  mere  sxirety  fmvd.  That  I  am  right  in  the  conclusion,  that 
the  joint  mortgage  was  merely  kept  alive  as  a  collateral  security 
until  the  mortgage  for  $1565  was  paid,  I  refer  to  the  state- 
ment of  this  fact  contained  in  schedule  A.  annexed  to  Whee- 
lock's  general  assignment ;  to  the  admissions  in  folio  Sth,  that 
Mr.  Clarke  drafted  and  witnessed  the  said  assignment  and 
schedule ;  and  to  the  testimony  of  Mr,  Clarke  in  folio  26  of  the 
evidence,  when  he  testifies  unequivocally  to  the  fact,  Now,  it 
is  entirely  clear,  that  the  object  sought,  by  including  the  debt 
secured  by  the  old  mortgage,  in  the  new  one,  was  not  to  Wr 
crease  the  security  merely^  for  that  would  have  been  effected  by 
retaining  the  old  joint  mortgage  as  the  principal  debtj  and  mak- 
ing the  new  one  collateral  to  it  pro  tanto.  But  the  object  must 
have  been  that  Wheelock  should  assume  the  joint  debt  as 
his  individual  obligation,  and  secure  it  with  bis  own  separate 
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fffdp^rty.  In  the  absence  of  any  explanation,  we  are  brdugbt 
to  this  inevitable  conclusion.  The  question  then  recurs  why 
he  should  do  this,  unless  it  had  been  agreed  between  him  and 
his  partner  Penniman,  that  he  should  assume  this  debt  ?  (3.)  On 
the  third  day  of  April,  1846,  Wheelock  having  become  utterly 
insolvent,  assigned  all  his  property,  real  and  personal,  in  law 
and  in  equity,  to  be  applied  to  the  paymedt  of  his  debts,  giving 
certain  preferences,  for  the  reason,  as  stated  in  the  assignment, 
that  his  property  was  insufficient  to  pay  all  his  creditors.  Un- 
der these  circumstances,  he  makes  the  $1565  debt  a  preferred 
demand.  Why  should  he  thus  devote  his  individual  property 
(over  and  above  that  bound  by  the  mortgage)  to  the  payment 
of  that  portion  which  represented  the  joint  debt,  postponing  and 
sacrificing  many  of  his  individual  creditors,  unless  it  had  become 
his  own  separate  debt  ?  Would  he  have  volunteered  his  own 
property  to  pay  off  Penniman^s  portion  of  the  debt,  unless  he 
h^  agreed  with  Penniman  so  to  do  ?  Would  he  not  have 
called  upon  Penniman  to  contribute  his  portion  of  the  joint 
debt,  and  thus  relieve  his  broken  fortune  from  the  pressure  of 
this  copartnership  demand?  Again;  while  he  was  making 
provision  for  the  payment  of  this  entire  $1565  demand  as  a  pre- 
ferred debt,  if  it  was  true  that  he  was  paying  the  half  of  this 
original  joint  debt  for  and  on  behalf  of  Penniman,  (and  not  on 
account  of  a  consideration  theretofore  received  from  Penniman,) 
he  would  lay  the  foundation  for  a  just  claim  against  Penniman 
for  the  one-half  the  amount  advanced.  And  whether  this  claim 
existed  as  an  interest  in  the  mortgage,  by  way  of  an  equitable 
substitution,  or  in  a  demand  for  money  paid,  it  passed  by  the 
general  assignment  to  his  assignees.  And  the  question  then 
arises,  why  it  is  not  found  in  the  inventory  of  his  property  as- 
signed? He  could  not  have  forgotten  such  a  claim  as  this; 
and  it  is  therefore  reasonable  to  conclude  that  he  had  ho  such 
^laitn.  How  then  can  we  escape  the  conclusion  that  he  paid 
this  joint  debt  because  he  had  long  since  agreed  to  do  so,  and 
had  received  the  consideration  for  so  doing  ?    But 

n.  We  think  that  the  mortgage  has  been  substantially  paid 
imd  aatisfi6d ;  ftnd  that  Mr.  Clarke  had  no  power  to  transfer  it 
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M  a  Mubsisting  securiiyy  to  the  complaiBant  We  have  alrea^ 
peen  that  after  the  exeeutioa  of  the  $1566  mortgage,  it  survivrnf 
9fily  as  a  collateral  security^  to  an  equal  amount  of  that  m<MV 
gage  which  had  been  substituted  for  it  and  in  which  the  joint 
debt  had  been  merged.  When  therefor  the  $1665  mortgage 
was  satisfied,  the  mortgage  in  question  being  collateral  to  it, 
became  functus  officio.  Wheelock's  real  estate,  which  wai 
bound  by  the  $1566  mortgage,  was  advertised  and  sold  by  the 
a8rignees,/ree/r(W»  incumbrance.  The  complainant  became 
the  purchaser  of  a  part  of  it,  and  a  Mr.  Hawkes  of  another  por* 
tion.  The  assignees  were  bound,  therefore,  to  remove  all  ia- 
cnmbrances,  and  to  convey  the  premises  to  the  complainant  uAr 
mcumbered  by  the  $1666  mortgage.  They  desired,  therefore, 
to  pay  off  Mr.  Clarke ;  and  they  were  to  receive  the  money  to 
make  this  payment  from  the  complainant  as  a  part  of  his  bid 
for  the  property.  But  it  was  arranged,  by  McGiven  paying,  or 
rather  securing,  to  Mr.  Clarke,  the  sum  due  upon  this  mortgage 
then  amounting  with  interest,  to  $1783,  which  Mr.  Clark  re- 
ceived in  payment  of  his  mortgage,  and  receipted  the  amount 
to  the  assignees.  The  assignees,  being  the  owners  of  the  fee 
of  this  land,  subject  to  the  $1666  mortgage,  having  contracted 
to  sell  it  free  from  incumbrance,  insisted  on  paying  up  and  sat- 
isfying that  security.  This  would  be  done  directly  by  their 
paying  Clarke  the  $1783,  thus  removing  the  lien  of  the  mortr 
gage,  and  McGiven  paying  it  to  the  assignees  as  the  purchase 
price  of  the  premises.  Instead  of  this  direct  mode,  howevery 
McGiven  undertakes  to  satisfy  the  mortgage  to  Clarke,  and 
Clarke  to  receipt  the  money  to  the  assignees.  This  is,  for  all 
the  purposes  of  this  suit,  a  payment  of  the  $1666  mortgage. 
It  is  true  that  Mr.  Clarke  recites,  in  his  receipt,  that  as  between 
him  and  McGiven^  he  holds  the  old  mortgage  (for  $1665)  as 
security  for  so  much  of  the  new  mortgage  which  McGiven  had 
given  him.  But  he  could  in  no  event  hold  it  as  against  any 
me  hut  McOiven.  It  was  kept  aUve  only  to  strengthen  the 
new  mortgage  which  McGiven  had  given  him.  What  thtti 
was  the  condition  of  the  old  joint  mortgage?  JTuMt  was  held 
^y  CSiurke  not  as  a  separate  and  indq>endent  security.    It  m^ 
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cared  a  part  of  the  debt  for  which  the  $1566  mortgage  had 
been  given,  and  was  held,  solely,  as  collateral  to  it.  It  could 
not  be  assigned  to  any  third  person,  by  Clarke,  to  be  collected 
as  an  independent  security.  It  could  only  be  resorted  to,  to 
supply  any  deficiency  that  might  remain  after  exhausting  the 
$1565  bond  and  mortgage.  It  follows,  that  if  that  mortgage 
was  stibstantially  paid  to  Clarke^  then  the  mortgage  in  ques- 
tion has  ceased  to  be  a  subsisting  security,  and  is  satisfied.  But 
suppose  the  $1565  mortgage  was  not  technically,  and  for  all 
purposes,  functus  officio.  It  was  satisfied  by  Clarke's  own  show- 
ing, except  as  between  Clark  and  McGiven  ;  and  he  was  enti- 
tled to  hold  it  only  against  McOiven,  and  as  collateral  to  Mc- 
CHveris  new  mortgage^  Clarke  could  only  enforce  the  $1565 
mortgage  for  that  single  purpose ;  and  he  could  hold  the  joint 
mortgage  and  enforce  it  only  as  collateral  to  the  $1565  mortr 
gage.  He  had  no  power,  therefore,  to  assign  it  to  McGiven,  to 
be  collected  for  his  benefit.  He  could  no  more  do  that  than  he 
could  collect  the  $1565  mortgage  and  the  joint  mortgage  also. 
and  put  the  proceeds  of  both  in  his  pocket.  One  of  the  assign- 
ees swears  that  this  suit  is  not  prosecuted  for  their  benefit.  And 
Clarke  testifies  that  so  far  as  he  knows,  it  is  prosecuted  for  Mc- 
Given's  benefit.  What  right  has  McGiven  to  the  proceeds  of 
this  mortgage?  He  has  got  the  premises  he  bought  of  the  as- 
signees, unincumbered,  and  he  has  secured  to  Clarke  precisely 
what  he  was  to  pay  upon  his  bid,  to  the  assignees.  The  simple 
truth  is  that  Mr.  Clarke  has  assumed  to  make  d^gift  of  this  mort- 
gage to  the  complainant.  He  derives  all  his  right  from  Clarke,  and 
he  can  not  collect  this  mortgage  and  put  the  money  in  his  pocket, 
unless  Clarke  could  himself  have  done  so. 

The  pretence  upon  which  this  most  inequitable  proceeding 
is  attempted  to  be  upheld  and  defended  is,  that  Penniman  has 
never  paid  his  part  of  the  mortgage  debt,  and  that  he  ought  to 
pay  it.  I  have  already  advanced  some  reasons  why  we  are  at 
liberty  to  infer  that  Wheelock  paid  that  debt,  because  some 
arrangement  existed  between  him  and  Penniman,  by  which  he 
had  assumed  it  as  his  own.  But  suppose  we  are  mistaken  in 
that  conclusion.    Who  now  owns  the  claim  against  Penniman  ? 
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Whether  it  exists  in  the  form  of  an  equitable  interest  in  the 
mortgage,  or  in  the  form  of  a  demand  for  money  paid  (or  se- 
cured, so  as  in  equity  to  amount  to  a  payment,)  in  his  behalf? 
Every  such  claim  or  demand,  legal  or  equitable,  which  existed 
in  favor  of  Wheelock  passed  by  the  assignment,  to  the  assignees. 
They  alone,  therefore,  can  enforce  it.  It  belongs  to  Wheelock's 
creditors.  Mr.  Clarke,  (who  is  otherwise  amply  secured,)  can 
not  appropriate  it.  Nor  can  he  give  it  away  to  McGiven.  Nor 
can  McGiven  collect  it  in  his  own.  name  for  the  benefit  of 
Wheelock,  in  fraud  of  Wheelock's  creditors,  as  there  is  too  much 
reason  to  believe  is  the  real  object  of  this  suit.  It  is  true  that 
equity  will  sometimes  keep  alive  a  mortgage  which  has  been 
substantially  satisfied  ;  but  it  is  always  for  the  advancement  of 
justice,  and  never  to  aid  in  the  perpetration  of  a  fraud,  through 
the  forms  of  law.  Mr.  Clarke  had  no  equitable  right  to  enforce 
this  mortgage  as  a  security  independently  of  the  mortgage  given 
for  the  $1565,  which  the  assignees  paid  up,  so  far  as  they  were 
concerned,  and  so  far  as  to  relieve  the  mortgage  now  in  suit, 
from  any  claim  Mr.  Clarke  had  to  it  as  collateral  to  the  one 
paid  by  the  assignees.  If,  then,  Wheelock  had  any  equitable 
interest  in  the  mortgage  against  Penniman,  by  reason  of  his 
paying  or  securing  Penniman's  share,  the  assignees  succeeded  to 
that  right ;  and  having  paid  off  the  $1565  mortgage,  so  as  to 
extinguish  it,  as  between  them-  and  Clarke,  by  the  very  terms 
of  Clarke's  receipt,  they  were  entitled  to  have  the  joint  mort- 
gage (which  Clarke  only  held  as  collateral  to  the  other)  deliv- 
ered over  to  them  on  the  payment  of  that  other.  Clarke,  then, 
could  not  assign  it  to  McGiven,  and  McGiven  having  no  inter- 
est in  it,  can  not  equitably  enforce  it.  This  is  the  most  favor- 
able view  of  the  case  for  the  complainant.  The  better  opinion 
is,  as  we  think,  that  the  mortgage  which  this  suit  is  brought  to 
foreclose,  has  ceased  to  exist  as  a  subsisting  security,  and  that 
the  assignment  of  it  by  Clarke  was  a  nullity.  And  if  any 
claim  exists  against  Penniman  at  all,  it  is  a  claim  to  be  enforced 
by  the  assignees,  on  the  ground  of  the  satisfaction  of  a  debt  by 
Wheelock,  only  half  of  which  he  was  bound  to  pay ;  in  other 
words,  a  suit  for  contribution.    To  allow  the  complainant  to 
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fqcc^  ill  this  foreclosure  would  enable  him  to  perpetiatQ  § 
fOM^  upoQ  Peimiman,  or  upon  the  assignees  of  Wheelpcfe. 
And  in  either  case  such  a  result  would  be  a  reproach  to  tho  $^)- 
i^inistratipn  of  justice. 
Thet  cqmplainant's  bill  must  be  dismissedi  with  costs. 

Pecrae  aecordiiigty. 


I    »  ^W^f'l       "U    ,  J 


7b       sol        A-T  CbambsbSi  July  12, 1S49.    Before  Willardf  Justice. 

67  AD»377 

la  the  matter  of  Hiram  Carpenter  and  Joseph  L.  Snow. 


The  ofiice  of  commlirioner  of  loans  is  a  county  ofice,  within  the  meaning  of  i 

tion  3  of  article  10  of  the  constitution  of  1846. 
The  mode  of  appointmenC  of  conmissioBer  of  loans  is  not  pranided  S»r  in  llie 

fnnstttntion,  except  in  the  some  section  wlueh  declares  that  such  ooontj  offir 

oers  shall  be  elected  by  the  electon  of  the  respective  counties,  or  appointed  by 

the  boards  of  supervisors  or  other  county  authorities,  as  the  legislature  shall 

direct, 
ne  power  of  appointment  by  the  governor  and  sonaCe,  which  existed  wMi  Mr 

•pect  to  county  officers,  under  the  foimer  constitution,  is  by  neoessaiy  in^ 

plication  taken  away  by  the  constitution  of  1846. 

The  above  named  Hiram  Carpenter  and  Joseph  L.  Snow 
presented  a  petition  to  Willard,  justice,  at  chambers,  under 
1  i2.  S,  124, }  60,  et  seq.j  for  an  order,  that  George  G.  Scott  and 
Cyrus  Perry,  late  commissioners  of  loans  for  Saratoga  county, 
deliver  over  to  the  petitioners  the  books  and  papers  in  their  cus- 
tody, appertaining  to  the  said  office.  The  petitioners  alledged 
that,  being  freeholdei*s  of  said  county,  they  were,  on  the  3d  day 
of  April,  1849,  appointed  by  the  governor,  with  the  advice  and 
consent  of  the  senate,  commissioners  of  loans  for  the  county  of 
Saratoga,  in  the  place  of  George  G.  Scott  and  Cyrus  Perry, 
whose  term  of  office,  as  such  commissioners  of  loans,  had  previ- 
pMsly  thereto  expired.    That  a  commisdon  to  that  efiect,  Agnef 
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by  the  goverDor,  and  attested  by  the  secretary  of  state,  waa  for- 
warded to  the  clerk  of  Saratoga  county,  and  was  recMved  by 
him  on  the  6th  of  April  thereafter ;  that  the  petitioners,  within 
15  days  from  the  time  of  receiving  such  notice,  executed  the 
bond  required  by  statute,  and  took  the  oath  of  office,  and  caused 
the  said  bond  to  be  approved  and  filed,  and  on  the  1st  Tuesday 
of  May,  1849,  entered  upon  the  duties  of  their  office ;  that  cer- 
tain books  and  papers  appertaining  to  the  said  office  were  still 
in  the  possession  of  Scott  and  Perry,  who  refused  to  give  them 
up  to  the  petitioners. 

It  was  not  denied  on  the  part  of  the  defendants,  that  their 
official  term  had  expired  before  the  petitioners  were  nominated 
by  the  governor  to  the  senate,  but  they  insisted,  that  under  the 
constitution  of  this  state,  the  governor  and  senate  had  no  right 
to  make  the  appointment,  and  that  the  defendants  wene  entitled 
to  hold  the  office  under  1  R.  S»  117,  i  9,  until  a  successor  in 
such  office  should  be  duly  qualified ;  that  is,  in  the  present  case, 
Until  the  legislature  should  determine  the  manner  in  which  such 
officers  should  be  elected  or  appointed,  and  the  said  office  should 
be  thereafter  legally  filled.  They  also  insisted  that  the  peti- 
tionei's  had  not  taken  the  requisite  steps  to  qualify  themselves 
for  the  discharge  of  the  duties  of  said  office. 

McKean  ^  Meeker,  for  the  petitioneri. 

G^.  GF.  Scottj  for  the  defendants. 

WiLLAftD,  J.  The  2d  section  of  the  10th  article  of  the  oon- 
stitution  of  1846,  contains  these  words :  "  All  eounty  officets 
whose  election  or  appointment  is  not  provided  for  by  this  con- 
stitution, shall  be  elected  by  the  electors  of  the  respective  coun- 
ties, or  appointed  by  the  board  of  supervisors  or  other  Coanty 
Authorities,  as  the  legislature  shall  direct  f  and  the  4th  seeticn 
of  tlie  same  article  requires  the  legislature  to  prescribe  by  law 
the  time  cf  electing  all  officers  named  ill  that  article.  The  *p- 
poiutment  of  cdmmisrionets  of  Idans  is  not  proirided  for  iii  the 
eoUMihttion,  and  the  legidiiture  ha^e  M«d  Id  comply  with  tUi 
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requirement,  so  far  at  least  as  relates  to  the  office  now  in  con« 
troversy,  and  the  question  is,  whether,  by  reason  of  sucli  fail- 
ure, the  former  mode  of  appointment  under  the  late  constitution, 
by  the  governor  and  senate,  continues,  or  whether  the  incum- 
bents may  hold  over,  under  1  R.  S.  117,  i  9,  until  the  legisla- 
ture execute  the  duties  enjoined  on  them  by  the  constitution. 

On  the  argument,  it  seemed  to  be  conceded,  that  if  "  commis- 
sioners of  loans"  are  county  officers^  within  the  meaning  of  the 
clause  of  the  constitution  just  cited,  the  petitioners  could  not  be 
appointed  by  the  governor  and  senate.  The  first  inquiry,  there- 
fore, is  whether  the  office  in  question  is  a  county  office. 

The  office  of  commissioner  of  loans  was  created  by  the  act 
entitled  "  an  act  authorizing  a  loan  of  moneys  to  the  citizens  of 
this  state,"  parsed  April  11,  1808.  That  act  authorized  a  loan 
"  to  the  counties  within  this  state,"  the  counties  composing  the 
southern  district  excepted ;  and  the  third  section  empowered 
the  person  administering  the  government,  by  and  witli  the  ad- 
vice and  consent  of  the  council  of  appointment,  to  nominate  and 
appoint  two  reputable  freeholders,  resident  in  the  city  of  New- 
York,  and  in  each  of  the  other  counties  of  this  state,  to  be  com- 
missioners for  loaning  money  in  the  city  and  county  of  New- 
York,  and  each  of  the  said  counties  in  which  they  should  be 
appointed."  Other  sections  required  the  commissioners  so  ap- 
pointed to  take  an  oath  of  office  and  to  give  a  bond  to  the  peo- 
ple of  the  state,  with  sureties  to  be  approved  by  certain  county 
ofScers,  conditioned  for  the  true  and  faithful  performance  of 
their  office  and  duties.  The  commissioners  were  required  to 
loan  the  money  to  inhabitants  of  their  respective  counties,  and 
to  receive  security  by  mortgage  on  improved  lands  in  the  same 
counties.  And  by  the  12th  section,  it  is  enacted,  that  if  any 
commissioners  for  loaning  money  should  remove  out  of  the 
county^  die,  or  neglect  or  refuse  to  perform  his  duties,  &x.  "  the 
person  administering  the  government  might  appoint  some  other 
reputable  freeholder,  resident  in  such  county^  who  should  hold 
his  office  until  the  next  meeting  of  the  council  of  appointment 

The  convention  of  1821  abolished  the  council  of  appoint- 
ment, and  the  constitution  then  adopted  vested  the  appointing 
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power  in  most  cases,  in  the  governor  with  the  consent  of  the 
senate.  The  16th  section  of  article  4,  is  in  these  words:  "All 
oflScers  heretofore  elective  by  the  people,  shall  continue  to  be 
elected  ;  and  all  other  officers  whose  appointment  is  not  provi- 
ded for  by  this  constitution,  and  all  officers  whose  offices  may 
be  hereafter  created  by  law,  shall  be  elected  by  the  people  or 
appointed,  as  may  by  law  be  directed."  Under  this  provision, 
the  legislature,  in  1823,  vested  the  pOwer  of  appointment  of 
commissioners  of  loans  in  tlie  governor  and  senate.  {Laws  of 
1823,  p.  343.)  This  law,  by  its  terms,  expired  in  three  years 
after  its  passage ;  but  by  the  act  of  Feb.  25,  1826,  it  was  ex- 
tended three  years  longer,  {Laws  of  1826,  p.  44,)  and  was  then 
incorporated  into  the  revised  statutes,  without  limitation  as  to 
time.  (1  R.  S,  114,  §  16.)  Thus  the  mode  of  appointment  of 
the  commissioners  became  changed,  leaving  the  act  in  other 
respects  unaltered. 

The  loan  of  the  14th  of  March,  1792,  was  created  in  pursu- 
ance of  an  act  of  that  date.  {See  2  Grreenl.  404.)  This  was 
usually  denominated  the  new  loan,  to  distinguish  it  from  the 
loan  of  1786,  which  has  since  been  called  in.  The  loan  officers 
under  the  act  of  1792,  are  spoken  of  in  the  act,  as  officers  for 
the  county  for  which  they  were  appointed.  They  were  ap- 
pointed by  the  judges  of  the  court  of  common  pleas  and  super- 
visors of  the  county,  and  were  required  to  be  freeholders  and 
inhabitants  of  the  county,  and  forfeited  their  offices  on  removing 
from  the  county.  Their  accounts  were  required  to  be  annually 
examined  by  the  judges  of  the  court  of  common  pleas  and  su- 
pervisors, and  any  deficiency  which  might  arise  from  failure  of 
title  of  the  mortgagors,  or  from  the  premises  mortgaged  not  be- 
ing adequate  to  pay  the  amount  due,  was  required  to  be  assess- 
ed and  levied  upon  the  county.  Thus  the  county  was  made 
responsible  for  the  entire  loan. 

By  the  act  of  April,  1832,  {Laws  of  1832,  p.  178,)  the  duties 
of  the  office  of  loan  officer  under  the  acts  of  1786  and  1798,  were 
transferred  tOj  and  vested  in  the  commissioners  of  loans,  and 
the  office  of  loan  officer  was  thereafter  abolished.  The  loan  of 
1786  was  required  to  be  paid  in,  and  the  accounts  closed,  on  or 
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before  the  first  of  December,  1832.  Since  that  time,  nothing 
remains  of  these  early  loans  but  the  loan  of  1792  and  1808,  the 
whole  of  which  were  vested  in  the  commissioners  of  loans. 

These  ofiicers  have  always  been  treated  as  county  officers. 
They  have  been  required  to  keep  their  office  in  the  county,  to 
loan  moneys  only  to  inhabitants  of  the  county,  to  be  themselves 
freeholders  and  residents  of  the  county,  in  order  to  be  eligible  to 
the  office,  and  to  forfeit  their  office  on  removing  from  the  county. 
They  are  described  in  the  several  acts  by  which  they  were  cre- 
ated, as  county  officers.  They  were  required,  with  respect  to 
the  loan  of  1792,  to  account  annually  to  the  county,  through 
the  judges  and  supervisors,  and  the  county  was  responsible  for 
the  money  loaned ;  and  this  liability  is  still  preserved  by  the 
consolidation  act  of  1832.  In  the  revised  statutes,  the  commis* 
sioners  of  loans  under  the  act  of  1808,  are  treated  as  adminis- 
trative  county  officers,  (1  R.  S.  98  §  4,  p.  102,  §  16,)  and  their 
appointment,  as  before  stated,  vested  in  the  governor  and  sen- 
ate. (I  R.  S.  114,  i  15.)  The  loan  officers  under  the  act  of 
1792,  were  placed  in  the  same  class,  but  their  appointment  and 
removal  were  vested  in  the  supervisors  alone,  two  thirds  of  whom 
were  required,  to  make  an  appointment  or  removal.  The  act 
of  1832  before  cited,  in  effect  abolished  the  last  mentioned  offi- 
ces, and  vested  their  duties  in  the  commissioners  of  loans. 
Such  was  the  law  in  relation  to  these  officers,  at  the  time  of  the 
formation  of  the  present  constitution. 

The  criterion  by  which  to  determine  what  is  intended  by  the 
term  <<  county  officer,"  in  the  constitution,  article  10,  {  2,  was 
incidentally  decided  by  Edmonds,  J.  in  the  matter  of  Whitinff^ 
(2  Barb*  S.  C  Rep.  617.)  He  considered  those  to  be  county 
officers  who  were  elected  or  appointed  for  a  county,  and  were 
required  to  reside  in  and  perform  their  duties  in  the  county. 
And  the  senate  judiciary  committee  of  1847,  {See  Doa  of  the 
Senate,  No.  61,  p.  6,  majority  Report^)  gave  a  similar  definition 
to  the  same  term.  That  committee  reported  against  the  power 
a€  the  governor  and  senate  to  appoint  surrogates  and  notaries 
publici  evea  to  fill  vacancies,  aad  their  report  was  sustained  by 
the  maJQiiij  of  tbe  eanate.    Under  thew  deftaiitioas,  the  ofioa 
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in  question  is  clearly  a  county  office.  It  has  marks  of  locality 
which  can  not  be  mistaken.  (IR.S.  122,  i  34,  m6. 4  LL  364, 
ei  seq.)  * 

But  it  is  urged  that  the  commissioners  of  the  code,  in  their 
first  report  to  the  legislature,  have  proposed  a  new  designation 
of  public  officers,  which  will  comprise  the  office  in  question  un* 
der  the  head  of  ^'  local  state  officers,''  and  that  thus  the  mode  of 
appointment  will  not  be  affected  by  the  constitution.  {See  Code^ 
i  222  and  notes.)  On  this  it  may  be  remarked  1st.  That  the 
code,  as  reported,  has  not  yet  received  the  sanction  of  the  leg' 
islature.  It  is  merely  the  recommendation  of  the  commission* 
ers.  2d.  Under  their  designation  of  local  state  officers,  the 
commissioners  of  the  code,  in  a  note  to  that  section,  embrace 
the  commissioners  for  loaning  the  '^United  States  deposit  fund ;" 
an  office  created  by  the  act  of  April,  1837.  {Laws  of  1837, 
p.  129.)  Those  officers  are  different  from  the  <'  commissioners 
of  loans"  now  under  consideration,  although  some  of  their  du- 
ties are  analogous.  But  3rd.  It  is  believed  not  to  be  competent 
for  the  legislature  to  increase  their  powers,  or  to  relieve  them« 
selves  from  duties,  by  changing  the  definition  of  an  office,  which, 
at  the  adoption  of  the  constitution,  had  a  well  known  and  defi- 
nite signification. 

If  the  office  of  commissioner  of  loans  was  a  county  office  at 
the  adoption  of  the  constitution,  as  I  have  attempted  to  show, 
the  second  section  of  the  tenth  article  has,  by  direct  and  neces- 
sary implication,  taken  from  the  governor  and  senate  the  pow- 
er of  appointment.  By  prescribing  that  they  shall  be  elected 
by  the  electors  of  their  respective  counties  or  appointed  by  the 
board  of  supervisors  or  other  county  authorities,  as  the  legisla- 
ture shall  direct,  the  constitution  virtually  excludes  every  other 
mode  of  appointment,  and  thus  leaves  the  incumbents  in  office, 
or  the  office  vacant,  until  the  legislature  shall  direct  a  new  mode 
of  appointment,  and  successors,  under  such  mode  of  appoint- 
ment, have  become  duly  qualified.  Such,  it  seems  to  me,  is  the 
reasonable  construction  to  be  put  upon  the  constitution  and  our 
legidation  on  this  subject. 

This  construction  is  in  itself  reasonable,  and  harmonizes  with 
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Other  parts  of  the  system.  The  old  incumbents  can  be  at  once 
ousted,  whenever  the  legislature  carry  out  the  mandate  of  the 
constitution.  It  rests,  therefore,  with  that  body,  whether  the 
period  shall  be  long  or.  short.  It  was  never  intended  that  the 
legislature  should  have  the  power,  by  faiUng  to  do  their  duty, 
to  continue  the  former  mode  of  appointment  during  their  pleas- 
ure. If  the  position  contended  for  on  the  part  of  the  petitioners 
be  sound,  it  is  in  the  power  of  the  legislature  to  defeat  altogeth- 
er this  branch  of  the  constitution — a  branch  which  was  de^ 
signed  to  break  up  the  central  appointing  power,  with  respect 
to  county  officers — and  to  make  them  elective  by  the  people  or 
by  the  local  authorities.  It  cannot  be  expected,  that  the  legis- 
lature can,  at  a  single  session,  execute  all  the  various  powers 
contemplated  by  the  constitution.  No  imputation  upon  the 
goo4  faith  or  integrity  of  that  body  is  intended  by  any  of  the 
foregoing  observations.  All  that  is  insisted  on  is,  that  so  long 
as  they  fail,  for  any  cause,  to  prescribe  a  mode  for  the  election 
of  county  officers  by  the  people  or  the  local  authorities,  the  old 
incumbents  must  continue  to  discharge  their  duties,  or  the  office 
must  remain  vacant. 

The  office  in  this  case,  and  the  mode  of  appointment,  were 
both  created  by  the  statute;  and  had  the  constitution  been 
silent  on  the  subject,  both  the  office  and  the  mode  of  appoint- 
ment would  have  remained.  But  the  constitution  has  changed 
the  mode  of  appointment,  as  has  been  shown,  and  taken  it  from 
the  governor  and  senate.  The  constitution  of  1821  ceased  to 
exist  when  the  present  constitution  took  effect.  If  the  govern- 
or and  senate  can  appoint  commissioners  of  loans,  it  must  be 
under  a  constitution  that  has  passed  away.  The  original  act 
creating  the  loans  of  1792  and  1808  contemplated  a  different 
mode  of  appointment,  which  was  abrogated  by  the  constitution 
of  1821.  The  legislation  which  conferred  this  power  upon  the 
governor  and  senate,  was  the  offspring  of  that  constitution, 
and  ceased  to  be  operative  when  that  instrument  ceased  to  be 
the  organic  law.  We  must  look  to  the  constitution  of  1846,  or 
some  subsequent  legislation,  for  the  authority  to  appoint  com- 
missioners of  loans,  or  other  county  officers,  by  the  governor 
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and  senate ;  and  if  none  can  be  found,  as  we  have  seen  none 
sach  exists,  the  appointment  of  the  petitioi}ers  is  a  nullity. 

It  has  been  assumed,  that,  if  the  appointment  of  the  petition- 
ers is  a  void  act,  the  old  commissioners  continue  in  office  until 
the  vacancy  can  be  legally  filled.  Such  is  my  own  impression, 
from  the  cursory  examination  I  have  been  able  to  give  the  sub- 
ject. But  this  question  is  not  necessary  to  be  decided  on  this 
application.  If  the  petitioners  are  not  entitled  to  the  summary 
aid  of  a  judge,  to  require  the  delivery  to  them  of  the  books  and 
papers  of  the  office,  under  the  provisions  of  the  revised  statutes, 
it  can  not  become  material  to  inquire  whether  the  defendants 
can  legally  hold  over  under  the  act,  1  R.  S,  117,  §  9,  or  not, 
and  I  do  not  propose  to  discuss  or  decide  that  question. 

It  has  been  urged  on  the  part  of  the  defendants  that  even  if 
the  governor  and  senate  possess  the  power  of  appointment 
which  is  claimed  by  the  petitioners,  the  latter  have  not,  within 
the  time  required  by  law,  executed  such  bond  with  sureties 
properly  approved,  and  taken  such  oatli  of  office,  as  entitles 
them  to  the  summary  aid  provided  by  the  statute.  (1  R,  S. 
124,  i  SO  et  seq,)  I  have  not  deemed  it  necessary  to  examine 
very  closely  this  branch  of  the  case.  If  the  petitioners  have  no 
title  to  the  office  by  reason  of  the  constitutional  impediment 
which  has  been  considered,  the  other  objections  are  quite  super- 
fluous. Even  if  a  recLsanable  doubt  existed  as  to  the  title  of 
the  commissioners  to  the  office,  a  judge  at  chambers  ought  not 
in  this  summary  way,  to  dispose  of  the  (question.  This  pro- 
ceeding was  only  intended  to  provide  for  cases  where  the  ap- 
plicant had  a  prima  facie  title  to  the  office,  and  the  defendants 
were  clearly  and  incontestibly  in  the  wrong.  It  is  not  the 
mode  provided  by  law  for  determining  the  title  to  an  office. 
That  remedy  now  is  by  the  substitute  for  the  writ  of  quo  war- 
ranto, in  the  code  of  procedure,  §§  428,  447.  Mr.  Justice  Ed- 
monds, in  the  nuUter  of  Whiting,  (2  Barb.  S.  C.  Rep.  618,) 
in  delivering  his  judgment  on  a  similar  application,  very  prop- 
erly observes  "  that  if  it  could  be  made  to  appear  that  the  gov- 
ernor and  senate  had  no  right  under  the  constitution,  to  make 
an  appointment,  the  complainant's  prima  facie  right  to  the 
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potmmon  would  necessarily  fall  to  the  ground,  and  his  apt>li' 
cation  must  be  dismissed."  In  the  matter  of  HodgkituKmj 
Kent,  Circuit  Judge,  in  a  proceeding  under  tiiis  seune  statute, 
held  ''that  the  legislature  never  intended  that  a  judge  should 
exercise  his  power  to  enforce  the  delivery  of  books  and  papers 
against  an  oificer  de  facto,  where  the  title  of  the  applicant  to 
the  office  is  questionable.  He  must  have  a  prima  facie  case^ 
free  from  all  reasonable  doubt.  (5  HUl,  633,  in  note.)  I  fully 
concur  in  this  opinion  of  the  learned  judge.  This  doctrine  is 
also  substantially  asserted  by  the  supreme  court,  in  The  Peo* 
pie  V.  Stevens,  (5  Hili,  616.) 

The  conclusions  at  which  I  have  arrived  may  be  summed 
up  as  follows :  First.  The  office  of  commissioner  of  loans  is  a 
county  office,  within  the  meaning  of  i  2  of  article  10  of  the 
present  constitution.  Second.  The  mode  of  appointment  of 
that  officer  is  not  provided  for  in  the  constitution,  except  in  the 
same  section,  which  declares,  that  such  county  officers  shall  be 
elected  by  the  electors  of  the  respective  counties,  or  appointed 
by  the  boards  of  supervisors  or  otlier  county  authorities  as  the 
legislature  shall  direct.  Third.  The  power  of  appointment  by 
the  governor  and  senate,  which  existed  with  respect  to  county 
officers,  under  the  late  constitution,  is  by  necessary  impUcation 
taken  away ;  and,  consequently  the  petitionei's  show  no  prima 
fade  title  to  the  office,  and  their  application  must  be  denied. 

Motion  denied. 
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Sheldon  vs.  Wright. 

Under  the  tcction  of  tlie  act  of  April  18,  1813,  relative  to  the  court  of  probotei, 
^.  providing  that  no  adminietration  shall  in  any  case  be  granted  until  eatia- 
factoiy  proof  shall  be  made,  before  the  surrogate,  that  the  decedent  is  dead,  and 
died  intestate,  it  is  not  sufficient  for  the  applicant  for  letters  of  administration 
to  set  forth  the  facts  in  a  petition,  and  swear  that  the  matters  therein  stated 
are  true,  to  the  best  of  his  knowledf^e  and  belief;  without  alledging  any  knowledge^ 
or  means  of  knowledge,  or  reasons  for  his  belief. 

But  the  objection  is  not  available  as  against  the  jurisdiction  of  the  surrogate,  so 
JM  to  render  the  grant  of  administration  void.  The  evidence  is  at  least  color- 
able ;  and  although  objectionable  as  Ic^gal  evidence  its  reception  is  merely  enor, 
and  can  only  be  objected  to,  on  appeal. 

Neither  will  the  objection  that  no  citation  to  the  next  of  kin  of  the  intestate  was 
Issued  by  the  surrogate,  go  to  the  question  of  jurisdiction. 

Under  the  33d  and  3lst  sections  of  the  statute,  upon  an  application  to  the  aufOr 
gate  for  an  order  to  sell  the  real  estate  of  the  decedent  for  the  payment  of  debts, 
guardians  for  the  infant  heirs  must  be  appointed,  at  least  six  weeks  previous  to 
the  day  for  showing  cause. 

The  oidinaiy  presumption  that  a  public  officer  has  done  his  duty  should  never  ba 
allowed,  to  sustain  a  vital  jurisdictional  fact.  But  where  the  fact  that  on  an 
application  to  a  surrogate  for  an  order  to  sell  the  real  estate  of  a  decedent,  « 
guardian  was  appointed  for  the  infant  heirs,  is  made  out  independently,  and 
without  the  aid  of  such  presumption,  the  question  being  only  as  to  the  time 
when  it  was  done,  and  the  proof  showing  it  might  have  been  made  in  proper 
time,  the  law  will  presume  that  the  appointment  was  made  the  requisite  tim* 
before  the  parties  in  interest  were,  by  the  order,  to  show  cause  against  thesalf. 

In  order  to  give  the  surrogate  jurisdiction  of  the  persons  of  the  heirs,  upon  such 
an  application,  the  provisions  of  the  statute,  requiring  the  order  to  show  cause 
to  be  published  for  four  weeks  successively  in  two  or  more  newspapers,  must 
be  strictly  complied  with. 

And  the  fact  that  the  publication  required  by  the  statute  was  duly  made,  is  Qn# 
which  a  party  claiming  title  under  a  sale  made  in  pursuance  of  the  order  of  the 
surrogate  is  bound  affirmatively  to  establish. 

The  divection  of  the  statute,  that  the  order  to  show  cause  shall  be  '*  immediately** 
pi]ft>l]ahed,  is  to  he  understood  as  only  requiring  the  pvblioation  to  be  Ibur  ane- 
cessive  weeks  before  the  day  for  showing  cause;  iuad  that  the  tadv  9lM  b^ 
published  as  soon  as  conveniently  may  be. 

Ae  act  does  not  require  the  first  of  (he  four  successive  publications  to  be  fbyr 
baioie  the  day  fyr  showing  eause.    Tbe  requirement  is  aoEtiafied  by  torn 
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What  is  a  lufficient  compliance  with  the  provisions  of  the  statute  Toquiring  an 
account  of  the  personal  estate,  and  debts,  of  the  decedent,  to  be  presented  to  the 
surrogate,  signed  and  Terified  by  the  administrator. 

Where,  after  a  surrogate  has  made  an  order  for  the  sale  of  all  the  real  estate  of 
the  decedent,  describing  it  by  metes  and  bounds,  but  before  any  action  has  been 
had,  under  such  order,  the  administrator  discovers  that  the  boundaries  men- 
tioned in  the  order  do  not  comprise  the  whole  of  the  real  estate,  the  surrogate 
may,  upon  the  petition  of  the  administrator,  vacate  such  order  of  sale,  and  make 
a  new  order  for  the  sale  of  all  the  real  estate  of  the  decedent,  as  well  that  em- 
braced in  the  former  order,  as  tlie  portion  not  included  therein. 

The  omission  of  the  administrator  to  verify  his  report  of  sale,  does  not  affect  the 
jurisdiction  of  the  Burrogate ;  that  being  a  mere  matter  of  practice. 

Under  the  act  of  1819,  requiring  that  deeds  of  land  sold  by  order  of  a  surrogate 
shall  set  forth,  at  large,  the  orders  for  the  sale,  and  confirming  the  sale,  and 
directing  the  conveyance,  it  is  not  necessaiy  to  set  forth  the  orders  with  literal 
precision.  All  that  the  spirit  of  the  act  requires  is  that  the  deed  shall  contain 
the  substance  of  the  orders.  A  mistake  which  is  merely  clerical,  and  can  not 
mislead — such  as  a  transposition  of  dates — will  not  vitiate  the  deed. 

Ejectment,  tried  at  the  Cayuga  circuit  in  April,  1848,  be- 
fore Sill,  justice.  The  plaintiff  claimed  to  recover  one  undi- 
vided fourth  part  of  certain  premises,  being  part  of  lot  No.  78  in 
the  town  of  Brutus,  in  the  county  of  Cayuga.  The  cause  was 
tried,  by  consent  of  parties,  before  the  justice  without  a  jury. 

Upon  the  trial  the  defendant's  counsel  admitted  that  Aaron 
B.  Sheldon,  of  the  town  of  Brutus,  died  in  the  month  of  Febru- 
ary, 1826,  seised  of  the  premises  in  question,  leaving  four  chil- 
dren, of  whom  the  plaintiff  was  one,  who  were  his  only  heirs  at 
law.  That  said  children  were  all  infants  under  the  age  of  21 
years,  the  plaintiff  being  the  oldest,  and  becoming  21  years  old 
on  the  27th  day  of  April,  1827.  That  at  the  time  of  the  com- 
mencement of  this  suit  the  defendant  was  in  possession  of  said 
premises,  claiming  the  entire  title  to  the  whole,  and  had  been 
so  in  possession  under  the  administrator's  deed  hereinafter  men- 
tioned, from  about  the  first  of  April,  1827 ;  whereupon  the  plain- 
tiff rested.  The  defendant  relied  upon  title  through  a  deed 
from  Sylvester  Willard,  as  administrator  of  &c.  of  the  said  A.  B. 
Sheldon  deceased,  to  him  the  said  defendant  executed,  in  pur- 
suance of  an  order  of  the  surrogate  of  Cayuga  county.  A  ver- 
dict was  ordered  in  favor  of  the  plaintiff,  subject  to  the  opinion 
of  the  supreme  court 
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.  WiUiam  Porter^  for  the  plaintiiT. 
John  Porter^  for  the  defendant 

By  the  Courts  Welles,  J.  Various  objections  were  taken 
by  the  plaintiff's  counsel  to  the  proceedings  before  the  surro- 
gate, which  will  be  considered  in  their  order.  The  plaintiff,  on 
the  trial,  after  the  proofs  were  closed,  moved  for  a  verdict  and 
judgment  in  his  favor  on  the  following  grounds : 

I.  That  the  letters  of  administration  granted  by  the  surrogate 
to  Sylvester  Willard  were  void,  because  1st.  There  was  no  proof 
before  the  surrogate  of  the  death  or  intestacy  of  said  Aaron  B. 
Sheldon ;  and  2d.  That  no  citation  was  issued  to  the  next  of 
kin  of  the  deceased,  prior  to  the  granting  of  the  said  letters. 
The  fact  of  the  death  of  Aaron  B.  Sheldon,  in  February,  1826, 
and  that  he  was  a  resident  of  the  county  of  Cayuga  at  the  time 
of  his  death,  is  admitted  in  the  case.  The  objection  is  that 
such  fact,  and  the  fact  of  intestacy  were  not  legally  proved  be- 
fore the  surrogate  upon  the  application  for  letters  of  administra- 
tion. The  proof  consists  of  the  statement  of  the  facts  in  the 
petition,  which  is  verified  by  the  oath  of  the  petitioner,  in  which 
he  states  that  "  the  material  facts  in  the  preceding  petition  by 
him  subscribed  are  true,  to  the  best  of  his  knowledge  and  belief  J^ 
The  petition  also  states  that  the  deceased  left  no  last  will  and 
testament,  that  the  petitioner  had  been  able  to  discover  or  had 
beard. 

The  statute  in  force  when  these  proceedings  were  had  (1  /2.  L. 
445,  §  5)  provides  "  that  no  administration  shall  in  any  case  be 
granted  until  satisfactory  proof  be  made  before  the  judge  of  the 
coiurt  of  probates,  or  surrogate,  to  whom  application  for  that 
purpose  shall  be  made,  that  the  person  of  whose  estate  adminis- 
tration is  claimed,  is  dead,  and  died  intestate."  If  this  question 
was  before  the  court  on  appeal  from  the  decision  of  the  surro- 
gate in  granting  the  letters  of  administration,  I  think  we  should 
hold  the  proceeding  irregular ;  as  there  does  not  seem  to  be  any 
legal  proof  o(  the  facts  required  by  the  statute.  The  affidavit 
seems  to  be  insufficient,  as  a  verification  of  the  petituML    It 
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merely  states  the  material  facts  to  be  true,  (according  to  the  best 
of  the  petitioner's  knowledge  and  belief.  It  does  not  alledge 
any  knowledge  or  means  of  knowledge,  or  reasons  for  the  be- 
lief, dec.  It  was  not  legal  evidence  of  any  of  the  facts  contained 
in  the  petition.  {Brown  v.  Hinchman,  9  Joh7i.  75.  Vosburgh  v. 
Welsh,  11  John.  175.  Tollman  v.  Bigelow,  10  Wend.  420. 
2  Cowen  ^  HilVs  Notes,  §  864.  Matter  of  Bliss,  7  Hill,  187, 
and  cases  there  dted.) 

But  the  objection  is  not  available  as  against  the  jurisdiction 
of  the  surrogate,  so  as  to  render  the  grant  of  administration  void. 
The  evidence  contained  in  the  affidavit  was  at  least  colorable, 
and  although  it  was  objectionable  as  legal  evidence  it  was 
merely  error,  and  could  only  be  objected  to  on  appeal.  The 
10th  section  of  the  statute  above  referred  to  requires  the  surro- 
gate, upon  granting  administration,  to  take  from  the  adminis- 
trator a  bond,  &c,  with  two  or  more  competent  sureties,  &c.  In 
Bloom  V.  Burdick,  (1  Hill,  130,)  the  surrogate  had  taken  only 
one  surety,  and  the  court  held  the  omission  to  take  a  proper 
bond,  an  error  to  be  corrected  on  appeal,  and  not  a  defect  of  ju- 
risdiction which  would  render  the  whole  proceeding  void.  In 
Tollman  v.  Bigelow,  above  cited,  which  was  a  certiorari  to  a 
justice  of  the  peace,  it  appeared  that  the  suit  before  the  justice 
was  by  attachment  issued  upon  affidavits  stating  the  facts 
which  were  relied  upon  to  entitle  the  party  to  an  attachment, 
upon  information  and  belief  only.  The  court  reversed  the 
judgment,  holding  the  affidavits  defective,  but  stating  at  the 
same  time  that  "  there  probably  was  sufficient  to  protect 
the  justice  and  all  others  acting  under  the  judgment,  until  its 
reversal."  Unless  the  affidavits  were  sufficient  to  give  the  justice 
jurisdiction  there  would  be  no  protection  to  him.  In  Vosburgh 
▼.  Welsh,  also  above  cited,  Thompson,  J.  says,  "  A  mere  error 
in  judgment  as  to  the  legality  of  the  proof  offered,  would  not 
make  the  magistrate  a  trespasser  by  issuing  the  attachment. 
But  such  proof,  in  order  to  give  jurisdiction  to  the  justice,  ought 
at  least  to  be  colorable." 

With  respect  to  the  objection  that  no  citation  to  the  intestate^ 
text  ti  kin  waa  issu^  by  the  surrogate,  in  pursuance  of  the 
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$th  section  of  the  act,  I  incliiie  to  thiak  it  should  be  diq)osed  of 
in  like  manner  with  the  one  relating  to  the  proof  of  the  death 
and  intestacy  of  the  decedent.  I  think  it  would  have  been  a 
good  objection  on  appeal,  but  that  it  does  not  go  to  the  question 
of  jurisdiction.  The  case  shows  that  the  widow  of  the  deceased 
filed  with  the  surrogate  a  renunciation  of  her  right  to  letters  of 
administration,  with  a  recommendation  for  the  appointment 
of  Willard ;  and  the  case  shows  the  children  were  all  infanta 
{Perley  v.  Sands,  3  Edw.  Ch.  Rep,  327.  Flinn  v.  Chase,  4 
Denio,  90.) 

II.  The  next  objection,  taken  at  the  trial,  to  the  proceedings 
before  the  surrogate  is,  that  a  guardian  for  the  infant  heirs  wa^ 
not  appointed  until  some  days  subsequent  to  the  granting  of 
the  order  to  show  cause  why  the  sale  should  not  take  place. 
The  petition  for  the  sale  bore  date  and  was  filed  with  the  sur- 
rc^ate  on  the  6th  day  of  September,  1826,  upon  which  the  order 
to  show  cause  was  on  the  same  day  made  and  entered,  by 
which  all  persons  interested,  ice.  were  required  to  show  cause, 
&c.  before  the  surrogate  at  his  office  in  the  town  of  Ledyard  in 
the  county  of  Cayuga,  on  the  19th  of  October  then  next,  at  10 
A.  M.  The  order  appointing  a  guardian  for  the  infants  bears 
date  in  September,  1826,  but  the  day  of  the  month  is  left  in 
blank.  The  caption  is  in  this  form :  '^  At  a  surrogate's  court 
held  in  and  for  the  county  of  Cayuga  at  the  surrogate's  office 
in  the  town  of  Ledyard,  on  the  day  of  September,  1826." 
The  31st  section  of  the  act  requires  that  in  all  cases  where  a 
petition  shall  be  presented  for  the  sale  of  the  real  estate  of  the 
deceased,  and  one  or  more  of  the  devisees  or  heirs  shall  be  in- 
fants, a  discreet  and  substantial  freeholder  shall  be  appointed  a 
guardian  for  such  infants,  for  the  sole  purpose  of  appearing  and 
taking  care  of  their  interests  in  such  proceedings.  It  may  be  a 
question  as  to  what  time  in  the  course  of  the  proceedings  to  sell 
the  real  estate,  the  appointment  of  a  guardian  for  the  infants 
must  take  place.  The  23d  section  of  the  act  provides  that  the 
order  to  show  cause,  &c.  shall  direct  all  persons,  d&c.  to  appear 
before  him  at  a  certain  day  and  place  to  be  specified,  not  less 
tfaan  six  nor  more  than  ten  weeks  after  the  day  of  making  the 
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order,  to  show  cauae,  &c.  which  order  shall  immediately  there- 
after be  published  for  four  weeks  successively  in  two  public 
newspapers,  &c.  I  incline  to  think  the  appointment  should  be 
made  at  least  six  weeks  before  the  day  of  showing  cause  men- 
tioned in  the  order ;  otherwise  the  infant  heirs  could  not  have 
the  full  benefit  of  the  notice  which  the  act  intended  to  give 
them.  If  not,  what  time  should  be  deemed  sufficient?  If  less 
than  six  weeks,  I  see  not  why  one  day  prior  to  the  order  of  sale 
would  not  satisfy  the  statute.  The  heirs  have  a  deeper  inter- 
est to  be  looked  after  than  any  other  persons.  Indeed,  they  and 
the  creditors  are  about  the  only  persons  who  have  any  interest 
in  the  proceedings.  It  is  in  the  nature  of  an  issue  between 
them.  It  is  all  important  that  the  heirs  be  represented  when 
the  order  for  sale  is  applied  for.  And  as  personal  notice  is  not 
required  to  be  given,  such  of  the  heirs  as  are  infants  should  be 
placed  on  an  equal  footing  with  others  interested,  by  having  a 
guardian  to  take  charge  of  their  interests  for  the  same  length 
of  time  before  the  day  appointed ;  otherwise  the  guardian  will 
not  stand  an  equal  chance  of  seeing  the  published  order,  with- 
out which  the  order  to  show  cause  would  be  to  them,  practically, 
a  nullity.  The  next  inquiry  in  this  connection  is,  when  was 
the  appointment  of  guardian  in  fact  made  7  All  that  the  case 
shows  on  the  subject  is  that  it  was  in  the  month  of  September, 
1826.  No  parol  or  other  evidence  was  given  tending  to  prove 
what  day  of  the  month  it  was  done,  nor  how  long  before  the 
19th  day  of  October,  (the  day  of  showing  cause.)  All  that  can 
be  collected  on  the  subject  is  that  it  was  on  or  after  the  6th  day 
of  September,  and  before  the  1st  day  of  October.  If  it  was  the 
30th  day  of  September,  it  was  less  than  three  weeks.  If  we 
suppose  it  to  have  been  done  on  the  6th  day  of  September, 
which  is  the  earliest  possible  day  the  evidence  will  admit  of, 
then  it  will  appear  to  have  been  precisely  six  weeks  and  one 
day.  Upon  the  whole,  I  am  prepared  to  hold  at  this  point  in 
the  case,  that  the  ordinary  presumption  that  a  public  officer  has 
done  his  duty,  should  apply.  I  do  not  think  that  such  presump- 
tion alone  should  ever  be  allowed  to  sustain  a  vital  jurisdictional 
(act,  such  as  I  regard  this  to  be ;  but  inasmuch  as  the  Setct  that 
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a  guardian  was  appointed  is  made  out  independently,  and  with- 
out the  aid  of  such  presumption,  as  the  question  is  only  as  to 
the  time  when  it  was  done,  and  as  the  proof  shows  it  might 
have  been  done  in  proper  time,  the  law  will  presume  that  the 
appointment  was  made  the  requisite  time  before  the  parties  in 
interest  were,  by  the  order  to  show  cause,  &c.  {Jackson  ex  dem. 
McFaU  and  others  v.  Crawford^  12  Wend,  533.  Ford  v. 
Walswortk,  19  Id.  334    Blo(m  v.  Burdick,  I  HUl,  136.) 

ni.  The  next  objection  was  that  the  order  was  not  published 
four  weeks  successively,  prior  to  the  day  therein  mentioned  for 
showing  cause,  in  two  of  the  public  newspapers  printed  in  this  state. 
The  order  was  published  in  the  "  Free  Press^  a  newspaper 
printed  in  Auburn,  Cayuga  county,  once  in  each  week  for  four 
weeks  successively,  commencing  on  the  20th  day  of  September, 
1826 ;  and  in  the  '<  Cayuga  Patriot,"  printed  in  the  same  place, 
once  in  each  week  for  the  same  number  of  weeks,  commencing 
on  the  27th  day  of  September,  1826.  The  statute  (1  jR.  i. 
460,  §  23)  in  directing  the  publication  of  the  order,  uses  the  fol- 
lowing language,  <'  which  order  shall  immediately  thereafter  be 
published  for  four  weeks  successively  in  two  or  more  of  the  pub- 
lic newspapers  printed  in  this  state,  one  of  which  shall  be  the 
paper,  if  any,  published  in  the  county  where  probate  of  any  such 
will  shall  be  had  or  administration  granted,"  d&c.  I  have  no 
doubt  whatever  that  it  is  essential,  in  order  to  give  the  surrogate 
jurisdiction  of  the  persons  of  the  heirs,  that  this  provision  of  the 
statute  should  be  strictly  complied  with.  It  is  the  only  process 
to  bring  them  into  court,  and  without  it  they  are  without  their 
day  in  court.  And  I  think  that  notice  for  the  full  time  required 
by  the  statute  is  equally  indispensable  ;  that  short  notice  would 
be  as  no  notice.  And  I  think  it  was  a  fact  which  the  defend- 
ant in  this  case  was  bound  affirmatively  to  establish.  This  was 
so  held  in  the  late  case  of  Corwin  v.  Merritty  (3  Barb,  S.  C 
Rep,  341.)  I  think,  however,  that  the  proof  in  this  case  clearly 
establishes  a  compliance  with  the  law  in  this  respect.  1st.  With 
respect  to  the  time  of  the  first  publication  of  the  order,  the  stat- 
ute is  that  the  order  shall  be  immediately  published,  d&c. ;  and 
it  was  contended  upon  the  argument,  that  as  the  order  was 
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made  <m  the  6th  of  September,  and  the  fizst  publicatioa  ia  oae 
of  the  newspapers  not  until  the  27th,  it  was  not  immediateljf 
published.  In  most  cases  it  would  be  impossible  to  comply  with 
the  statute  literally,  if  by  the  word  <'  immediatelf/"  it  is  to  be 
understood  instantly,  or  upon  the  same  day  of  making  the  or* 
der.  I  think  the  statute  only  requires  the  publication  to  be  four 
successive  weeks  before  the  day  of  showing  cause,  and  that  the 
only  force  which  can  be  given  to  the  word  ^'  immediately"  is  a 
direction  that  the  order  be  published  as  soon  as  conveniently 
may  be.  Any  other  construction  would  be  impracticable.  It 
is  claimed  that  the  notice,  so  far  as  one  of  the  papers  was  con- 
cerned, (the  Cayuga  Patriot,)  was  not  published  four  weeks. 
That  the  first  publication,  which  was  on  the  27th  day  of  Sep- 
tember, was  less  than  four  weeks  before  the  19th  day  of  Octo- 
ber, when  the  parties  were  required  to  show  cause,  d&c.  ThiS| 
as  a  matter  of  fact,  will  be  seen,  upon  a  computation  of  the  time^ 
to  be  true.  But  I  do  not  understand  the  act  to  require  the  first 
of  the  four  successive  publications  to  be  four  weeks  before  the 
day  of  showing  cause.  The  requirement  is  satisfied  by  four 
successive  weekly  publications  before  the  day.  That  was  done 
in  this  case.  That  was  the  practical  construction  of  the  pro- 
vision of  the  insolvent  laws  requiring  notice  to  creditors,  &c,  to 
be  published  in  one  class  of  cases  six  weeks,  and  in  another  ten 
weeks. 

IT.  The  next  objection  taken  by  the  plaintifi*'s  counsel  at  the 
trial,  to  the  proceedings  before  the  surrogate,  was  as  follows : 
"That  an  account  of  the  personal  estate  and  debts  of  the  said 
Aaron  B.  Sheldon,  at  the  time  of  the  application  by  said  Willard, 
was  not  presented  to  the  said  surrogate,  or  filed  in  his  office,  and 
if  so,  that  such  account  was  not  verified."  The  case  shows  that 
on  the  6th  day  of  September,  1826,  the  administrator  presented 
to  the  surrogate  a  petition  duly  verified,  for  the  sale  of  the  real 
estate  of  the  deceased,  containing  statements  which,  by  the  stat- 
ute, would  entitle  him  to  an  order  to  show  cause,  &c.  referring 
to  an  account  subjoined,  of  the  personal  estate  of  the  deceased. 
The  account  is  set  forth  at  length  in  the  case,  and  consists  of  a 
list  of  the  creditors  of  the  deceased,  with  the  amount  due  to 


18ti.l  IN  THE  SUPREME  COURT.  47 


Sheldon  v.  Wright 


them  respectively,  amounting  in  the  aggregate  to  $1665,76,  be* 
sides  interest ;  a  statement  of  the  debts  due  the  estate,  with  the 
name  of  each  debtor,  and  the  amount  due  from  them  respectr 
ively,  amounting  nominally  in  the  aggregate  to  $87,23,  with  a 
statement  that  he,  the  administrator,  considered  them  all  bad, 
excepting  a  demand  against  one  Finch  of  $37,  which  he  con- 
sidered doubtful.  Annexed  to  the  account  is  a  statement  sis 
follows :  '^  An  account  of  moneys  received  by  Sylvester  Willard, 
the  administrator,  on  account  of  Aaron  B.  Sheldon's  estate. 
The  amount  of  personal  property  as  appraised  in  the  inventory, 
is  $245,11,  exclusive  of  what  was  reserved  for  the  benefit  of 
the  widow,  to  wit,  $87,63,  which  personal  property  was  sold  at 
public  auction  according  to  law.    The  amount  of  sales  in  cash, 

was $  62,25 

The  amount  of  the  balance  for  which  notes  were 
taken,  and  which  I  consider  good,  was        «        •     285,58 


$347,83" 
The  case  also  shows  that  on  the  said  sixth  day  of  September, 
1826,  the  administrator  duly  filed  with  the  surrogate  an  inven- 
tory and  account  of  the  goods,  chattels  and  credits  of  the  de- 
ceased, duly  verified  by  the  administrator,  accompanied  by  the 
usual  affidavit  of  the  appraisers.  It  appeared  by  this  inventory 
that  the  aggregate  value  of  the  personal  property,  exclusive  of 
that  set  apart  for  the  use  of  the  family  of  the  deceased,  was 
$246,11,  and  inclusive  of  that  so  set  apart,  was  $341,74.  I 
have  no  doubt  but  this  account  was  a  full  compUance  with  the 
statute.  It  presented  a  plain  exposition  of  the  condition  of  the 
estate,  and  exhibited  a  prima  facie  case  of  the  necessity  for  a 
resort  to  the  real  estate  for  the  payment  of  the  debts.  It  con- 
tained a  detailed  statement  of  the  debts  due  from  the  estate.  It 
Aen  accounted  for  the  personal  estate  which  had  come  to  the 
hands  of  the  administrator,  in  general  terms,  it  is  true,  bat  by 
reference  to  the.  inventory  which  was  on  file  with  the  surrogate. 
That,  in  my  (pinion,  was  quite  as  well  as  to  recapitulate  the 
items  from  the  inventory.  It  was  unnecessary  to  give  a  de- 
tailed statement  of  the  notes  taken  by  the  administrator  upon 
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the  sale  of  the  personal  property.  No  useful  purpose  could  be 
answered  by  it,  as  they  were  all  good,  and  the  administrator 
was  willing,  undoubtedly,  to  have  them  treated,  for  the  purpo- 
ses of  the  application  he  was  then  making,  as  so  much  money 
in  his  hands. 

It  is  objected  that  the  account  of  debts  due  from  the  estate, 
did  not  show  their  character.  The  act  does  not  require  this,  in 
terms.  Its  language  is,  that  the  administrator  or  executor 
shall  "  make  a  just  and  true  account  of  the  said  personal  estate 
and  debts,  so  far  as  he  or  she  can  discover  the  same,"  &c.  If 
any  person  interested,  should  desire  to  know  the  character  of 
the  debts,  with  a  view  to  ascertain  whether  they  were  fictitious 
or  genuine,  or  for  any  other  purpose,  there  is  nothing  to  hinder 
his  examining  the  adminbtrator  or  creditors  under  oath  touch- 
ing the  subject  ^ 

It  is  also  objected  that  the  account  of  the  personal  estate  and 
debts  is  not  signed  or  verified  by  the  administrator.  In  the  first 
place,  the  act  does  not  direct  the  account  to  be  signed  or  verified ; 
and  in  the  next  place,  it  was  in  fact,  annexed  to  the  petition 
which  was  duly  verified,  and  contained  a  reference  to  the  ac- 
count in  these  words  ;  '*  that  said  account  is  herewith  ready  to 
be  delivered  as  this  court  may  direct."  There  was  no  other 
account  in  the  case  to  which  the  petition  could  have  had  ref- 
erence. 

V.  and  YI.  This  case  shows  that  on  the  8th  day  of  Decem- 
ber, 1826,  the  surrogate  made  an  order  for  the  sale  of  the  whole 
of  the  real  estate  whereof  the  said  Aaron  B.  Sheldon  died  seised, 
thereinafter  mentioned  and  set  forth,  and  the  order  proceeded 
to  describe  the  same  particularly,  being  seventy  acres  of  land. 
That  on  the  8th  day  of  January,  1827,  the  administrator  pre- 
sented to  the  surrogate  a  petition,  representing  that  since  the 
order  of  sale  of  the  8th  of  December,  he  had  discovered  that  the 
boundaries  mentioned  in  that  order,  of  the  land  of  the  decedent, 
and  which  were  supposed  to  contain  all  the  real  estate  of  which 
he  died  seised,  did  not  comprise  the  whole  of  such  real  estate^ 
and  praying  that  the  order  of  sale  so  made  might  be  vacated, 
and  a  new  older  granted  for  the  sale  of  the  whole  of  such  real 
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estate.  This  last  petition  was  duly  verified  and  accompankd 
by  an  bSMblvH  of  another  person  tending  to  corroborate  the 
statement  of  facts  contained  in  the  petition.  The  surrogate 
thereupon,  on  said  8th  day  of  January,  made  another  order  re- 
citing the  order  of  the  8th  of  December,  the  discovery  by  the 
administrator  of  the  other  land  owned  by  the  deceased  at  the 
time  of  his  death,  that  it  appeared  that  no  sale  had  yet  been 
made  of  any  part  of  the  said  real  estate,  and  that  it  was  requi- 
site and  necessary,  in  order  to  pay  the  debts  of  the  deceased, 
that  as  well  the  lands  and  premises  thereafter  particularly  de- 
scribed, as  those  mentioned  and  specified  in  the  last  mentioned 
order  or  decree  should  be  sold,  and  ordered,  adjudged  and  decreed 
that  the  administrator  sell  in  the  manner  prescribed  in  the 
last  mentioned  order  or  decree,  with  respect  to  the  land  and 
premises  therein  described,  the  estate,  right,  title,  d&c.  whereof 
the  said  Aaron  B.  Sheldon  died  seised,  in  and  to  all  that  cer- 
tain piece  or  parcel  of  land,  situate,  &c.  describing  the  same 
particularly,  being  twenty-four  ,Vr  ^ores  of  land,  being  part  of 
lot  No.  78,  in  the  town  of  Brutus^  in  the  county  of  Cayuga. 
The  plaintiif,  at  the  trial,  objected  to  these  orders  as  follows: 
^  That  the  said  first  order  of  sale  was  void  for  the  foregoing, 
among  other  reasons."  Also^  *'  that  the  second  order  of  sale 
was  void,  for  the  foregoing  reasons,  as  well  as  the  following,  to 
wit ;  it  was  entered  or  granted  before  any  action  was  had  on 
the  first  order  to  show  cause  with  reference  to  it,  and  without 
any  proper  application  being  made,  or  any  necessity  appearing 
therefor."  The  validity  of  the  objection  to  the  first  order  of 
sale  depends  upon  the  objections  made  to  the  previous  proceed* 
ings,  which  have  been  considered  and  overruled.  With  reaptci 
to  the  second,  whatever  may  be  said  of  its  r^uiarity,  I  think 
the  surrogate  had  jurisdiction  to  make  it  He  intended  in  the 
first  order,  to  direct  a  sale  of  the  Whole  of  the  real  estate  of  the 
deceased,  and  supposed  he  had  done  so.  In  the  first  order  of 
sale,  it  is  recited  that  no  cause  or  objection  was  shown  at  the 
time  and  place  qwcified  in  that  order,  why  the  whde  of  the  said 
real  estate,  or  a  part  thereof,  diould  not  be  sold ;  and  that  upon 
hearing  and  due  examination  of  the  allegations  and  proofr  of 
Vol*  VII  7 
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Hm  aduMUBtmior,  it  was  found  that  the  personal  estate  of  th^ 
deceased  was  insufficient  to  pay  his  debts ;  that  the  whole  of 
the  peisonal  estate  had  been  applied  towards  the  pajrment  of 
said  debts ;  and  that  it  was  requisite  and  necessary  to  sell  the 
whole  of  his  real  estate  for  the  payment  of  his  debts ;  it  was 
thereupon  ordered,  adjudged  and  decreed  that  the  whole  be  sold, 
d&c.  I  am  aware  that  it  may  be  said  the  surrogate  should 
direct  to  be  sold,  only  so  much  of  the  real  estate  as  appears  to 
him,  upon  examination,  to  be  necessary  for  the  payment  of 
the  debts ;  and  that  in  that  view,  he  should  look  at  the  amount 
1^  debts  remaining  unpaid,  after  all  the  personal  estate  has  been 
applied,  and  upon  the  quantity  and  probable  value  of  the  real 
estate  necessary  to  be  sold  for  the  purpose  of  paying  the  balance ; 
and  having  done  all  this,  the  surrogate  in  the  present  case,  or- 
dered the  first  parcel  of  seventy  acres  to  be  sold,  &c.  And  it 
was  urged  upon  the  argument  at  bar,  that  before  an  order  could 
be  made  for  the  sale  of  other  land,  the  power  of  the  first  order 
should  have  been  exhausted ;  and  that  if  a  further  sale  should 
afterwards  become  necessary,  an  order  for  that  purpose  should 
be  obtained  in  the  same  way  as  the  first  was  procured.  It  is  to 
be  observed,  that  the  first  order  adjudged  a  sale  of  all  the  real 
estate ;  and  before  any  proceedings  had  been  taken  under  that 
order,  the  second  order  was  made,  in  which  it  was  adjudged  to 
be  necessary  to  sell  the  other  piece.  In  this,  I  think  the  surro^ 
gate  acted  within  his  powers,  and  if  so,  his  acts  can  not  be  drawn 
in  question,  in  this  collateral  way. 

YIL  The  seventh  objection  made  at  the  trial,  by  the  plain- 
tiff's counsel,  was  as  follows :  '<  That  the  report  of  sale  was  not 
verified,  and  does  not  show  that  the  preipises  were  sold  between 
the  hom's  of  9  A.  M.  and  the  setting  of  the  sun,  on  the  day  of 
sale."  The  latter  part  of  this  objection,  relating  to  the  time  of 
day,  6cc  was  virtually  abandoned  upon  the  argument.  With 
respect  to  the  residue  of  this  objection,  it  does  not  appear  by  the 
ease  that  the  administrator's  report  of  the  sale  was  verified. 
Aad  the  case  expressly  states  that  it  was  not.  Neither  the  act 
sf  1813,  (1  R.  L.  444,)  nor  the  act  of  1819,  {Ses.  L.  of  1819,  p. 
914^)  Mquins  it  to  be  verified.    It  strikes  me  it  would  have 


]B4A]  m  THB  SUFRBMB  CDUBSl  (|| 


aii«Uaii  V.  WnghlL 


Ikom  bcMttT  praotioe  to  have  had  it  done ;  but  it  was  at  most  a 
BQAtter  of  practice,  and  the  omtssioii  certainty  caonot  be  sue- 
cessfiilly  urged  as  a  juriadictioaal  objection  to  the  proceedingitf 
of  the  surrogate.  I  am  not  aware  what  the  practice  usually 
was  before  the  surrogate.  If  it  was  to  dispense  with  the  verift* 
cation  of  the  report  in  such  cases,  perhaps  it  was  on  the  ground 
that  the  administrator,  in  making  the  report,  suited  under  the 
oath  of  office  which  he  took  upon  receiving  the  letters  of  admin* 
istration. 

VIII.  The  next  objection  was  ^  that  the  order  of  confirms^ 
tion  was  void  for  the  foregoing  reasons."  The  consideration  of 
the  previous  several  objections,  of  course  d]q>06es  of  this. 

IX.  The  premises  were  sold  by  the  administrator  in  pursu* 
ance  of  the  orders  of  the  surrogate,  on  the  first  day  of  Marck 
1827,  and  were  struck  off  to,  and  purchased  by,  the  defendant 
for  the  sum  of  $1 176.  Upon  the  sale  being  reported,  the  sur- 
rogate,  by  an  order  dated  March  20,  1827,  confirmed  the  sale 
and  directed  that  the  administrator  execute  and  deliver  a  deed 
of  the  premises  to  the  defendant  in  pursuance  of  the  sale.  A 
deed  was  accordingly  executed  and  dehvered  to  the  defendant 
en  the  26th  day  of  June  1827.  This  deed,  in  setting  forth 
the  first  order  of  sale,  states  it  to  have  been  made  on  the  6th 
day  of  September  1826,  (the  true  date  being  the  8th  day  of  De- 
cember of  that  year,)  and  in  copying  into  the  deed  the  recitab 
in  this  order,  of  the  petition  for  such  sale,  it  states  that  the  peti- 
tion was  presented  on  the  8th  day  of  December  last  past,  (the 
true  time  of  the  presentation  of  that  petition  being  the  6th  of 
September  1826,)  thus  reversing  the  two  dates.  In  other  re- 
spects the  order  is  correctly  and  truly  set  forth  at  large  in  the 
deed.  The  second  order  of  sale  and  the  order  confirming  the 
sale  and  directing  the  conveyance,  are  both  correctly  set  forth 
at  large  in  the  deed.  The  objection  taken  at  the  trial  was 
that  the  orders  of  sale  were  not  set  out  at  laige  in  the  deed. 

The  act  of  1819,  {Laws  of  1819,  p.  216  }  3,)  requires  that 
wash  conveyances  shall  set  forth  at  large  the  orders  directing 
the  sales,  and  the  orders  confirming  the  sales  and  directing  con* 
veyancfls.    In  the  case  of  Rea  and  others  v.  McEachronj  (13 
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Wmd.  46Bj)  it  was  decided  that  the  omianon  to  have  aa  order 
of  confirmatiQii  &c.  entered  is  fiitai  at  law  to  the  purdiasers^ 
title.  And  in  the  case  of  Atkins  and  tDif by.  Kinnan^  (20  Wend. 
241,)  the  omission  to  set  forth  these  orders  in  the  convey- 
ance was  held  equally  latal.  But  I  do  not  understand  it  to  be 
necessary,  under  the  statute,  to  set  forth  the  orders  with  literal 
precision.  The  deed  should  contain  the  whole  of  their  sub- 
stance, and  that,  I  think,  is  all  the  spirit  of  the  act  requires. 
(Atkins  and  wife  v.  jfiTmnan,  supra,)  In  the  present  case  the 
mistake  complained  of  was  merely  clerical,  and-  could  mislead 
no  one.  It  contained  its  own  antidote.  The  mistake  in  the 
transposition  of  dates  is  at  once  apparent.  In  reciting  the  first 
order  of  sale,  the  deed  must  be  regarded  as  speaking  on  the 
26th  day  oi  June  1827,  and  saying  that  on  the  6th  day  of  Sep- 
tember 1826,  the  surrogate  made  an  order  of  sale  founded  upon 
a  petition,  6cc,  presented  on  the  8th  day  of  December  1826, 
which  is  seen  to  be  an  absurdity.  And  by  reference  to  the  2d 
order  of  sale,  which  is  correctly  set  forth  in  the  deed  and  truly 
and  correctly  recites  the  first,  the  mistake  is  made  still  more  ap- 
parent and  leaves  no  doubt  of  what  the  true  reading  of  the  first 
order  must  be ;  or  that  the  change  of  dates  was  the  merest 
clerical  error. 

X.  But  supposing  I  am  wrong  in  all  this,  and  the  deed  of 
the  26th  of  June  is  inoperative  for  the  reason  aUedged,  the  new 
deed  from  the  administrator  to  the  defendant,  which  the  case 
shows  was  dated  and  delivered  October  2d,  1847,  in  which  all 
the  necessary  orders  of  the  surrogate  were  set  forth  at  laige,  is 
available  to  the  defendant  to  heal  the  supposed  defects  in  the 
first  deed,  and  to  vest  the  title  to  the  premises  in  question  in 
him.  I  can  see  no  objection  to  giving  this  second  deed  full 
efl*ect,  on  the  supposition  that  the  other  was  void,  and  to  treat 
it  as  relating  back  to  the  time  of  sale,  in  analogy  to  deeds  of 
sheriffs  on  sales  under  executions.    (3  Cowen^  81.) 

The  result  of  the  foregoing  labored  and  somewhat  protracted 
examination  is,  that  the  defendant  is  entitled  to  judgment  upon 
Che  case. 

Judgment  for  defendant 
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Maaon^  and  Morehouse^  Justices. 

Scott  vs.  McGbath. 

QMog  to  an  ag«nt  ii«K»ii*iwi  power  to  sell  an  article,  without  reatrietiont,  em- 
bracea  the  power  to  do  what  is  ordinarily  done  upon  aueh  lalea :  to  wit,  to 
■peak  of  the  quality  and  condition  of  the  article  lold,  and  to  contract  with 
nftience  to  its  quality  and  condition.    Per  Mason,  J. 

The  rule  is  yeiy  diflerent,  however,  where  the  principal  restricts  the  power  of  his 
special  agent  upon  that  subject.  In  such  case  the  restrictions  must  be  strictly 
pursued,  or  the  employer  will  not  be  bound. 

Accordingly,  where  the  owner  of  a  horse  employed  a  person  to  sell  the  same,  or 
to  exchange  him  for  another  hone  suitable  for  staging,  and  the  agent  ex-   ^ 
changed  the  horse  for  a  span  of  ponies  not  suitable  for  staging,  at  the  sama 
time  warranting  the  horse  exchanged  by  him ;  it  was  AeU,  in  an  action  against 
the  principal,  upon  the  warranty,  that  he  was  not  liable. 

This  was  an  action  brought  to  recover  damages  for  a  breach 
of  warranty  on  the  exchange  of  a  horse  of  the  defendant  for  a 
span  of  horses  of  the  plaintiff.  The  cause  was  tried  at  the 
Tompkins  circuit  in  September,  1848,  before  Justice  Morehouse. 
The  trade  was  made  between  the  plaintiff  and  one  Gifford,  the 
agent  of  the  defendant  The  defendant  refused  to  ratify  the 
trade,  claiming  that  the  agent  had  transcended  his  authority, 
and  that  he,  the  defendant,  was  not  bound.  The  only  evidence 
of  the  agent's  authority  consisted  in  the  testimony  of  the  agent, 
Gifford,  himself.  He  testified  that  the  defendant  was  a  stage 
proprietor,  and  that  he,  the  witness,  was  in  his  employ,  and  was 
his  agent  at  Jefferson ;  that  in  the  month  of  July,  1849,  he  ex- 
changed a  horse  with  the  plaintiff  for  a  pair  of  small  ponies^ 
and  paid  $22,50  as  the  difference ;  that  he  was  authorized  by 
the  defendant  to  sell  the  horse,  or  exchange  him ;  that  the  de- 
fendant's directions  were  to  sell  the  horse,  or  trade  him  for  a 
horse  suitable  for  staging;  that  he  gave  no  other  directions, 
and  that  he,  the  witness,  never  had  sold,  or  in  any  other  in- 
stance traded  off,  a  horse  belonging  to  the  defendant  That 
when  he  returned  with  the  ponies,  the  defendant  refused  to  take 
them,  or  ratify  the  trade,  and  that  the  agent  settled  with 
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principal  and  paid  him  075  for  the  horse,  and  kept  the  ponies 
htmself.  He  also  swore  that  the  ponies  \rere  small^  and  jmO% 
for  staging.  Upon  this  evidence  the  justice  charged  the  jury, 
"  that  the  authority  from  McGrath  to  Giflbrd  was  general,  to 
sell  or  exchange,  and  he  was  therefore  bound  by  GifTord's  con- 
tract with  Scott ;  that  if  Gifibrd  was  authorized  to  deal  with 
the  article,  whether  his  agency  was  general  or  special  was  im- 
material, unless  the  plaintiff  had  notice."  To  this  charge  the 
defendant's  counsel  excepted.  The  warranty  was  proved,  and 
the  breach,  and  the  jury  found  a  verdict  for  the  plaintiff  for 
$78,  and  the  defendant  moved  for  a  new  trial 

Ferris  ^  Cuahing,  for  the  plaintiff. 

Diven,  Hathaway  4*  W'oodSy  for  the  defendant. 

By  the  Court,  Mason,  J.  Although  I  have  had  doubts  upon 
this  case,  I  am  satisfied,  after  a  careful  examination,  that  the 
defendant  is  not  liable.  We  cannot,  upon  this  evidence,  regard 
Gifford  as  the  general  agent  of  the  defendant,  in  this  particular 
trade.  It  is  true,  he  says  he  was  in  the  employ  of  the  defend- 
ant, and  that  the  defendant  was  a  stage  proprietor,  and  he  was 
bis  agent  at  Jefferson.  He  says,  however,  at  the  same  time, 
that  he  never  sold  a  horse  for  the  defendant,  before,  or  traded 
one  for  him,  and  that  he  was  especially  empowered  to  sell  this 
horse  or  exchange  him.  I  do  not  understand,  therefore,  when 
he  says  that  the  defendant  is  a  stage  proprietor,  and  that  he  is 
in  his  employ,  and  is  his  agent  at  Jefferson,  that  his  employ- 
ment as  agent  has  been,  or  is,  to  traffic  in  horses  for  the  defend* 
ant.  And  I  should  not  understand  that  such  was  the  employ- 
ment of  an  individual  were  he  to  say  that  he  was  agent  for  a 
stage  proprietor  at  a  particular  point  upon  his  line  of  staging. 
I  think  it  could  be  hardly  said,  in  such  a  case,  that  the  witness 
meant  to  be  understood  that  he  was  a  general  agent  for  the 
proprietor,  to  traffic  in  horses,  but  rather  his  agent  to  receive 
daily  fare  and  look  after  passengers,  and  see  to  the  daily  inters 
ests  of  running  the  stages.    A  general  agent  ia  one  put  in  tim 
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place  of  his  principal,  to  transact  all  manner  of  business,  or  to 
transact  all  his  business  of  a  particular  kind.  (6  Bac,  Abr.  660, 
Bouv.  ed.  Durdap^s  Foley  on  Agency^  199.  2  KenUf  Com, 
6S0.)  A  special  agent,  on  the  contrary,  is  one  employed  to  do 
a  specific  act,  or  certain  specific  acts.  (6  £ac.  Abr.  560,  Bouv. 
ed.  Dunlap\s  Paley  on  Agency.  202.)  The  general  agent  has 
authority  to  bind  his  principal  by  all  acts  within  the  scope  of 
his  employment ,  and  that  power  cannot  be  limited  by  any  pri- 
vate order  or  direction  not  known  to  the  party  dealing  with  the 
agent.  {Dunl.  Paley  on  Agency^  200.  Jeffrey  v.  Bigdow^ 
13.  Wend.  520.)  The  rule  €is  to  a  special  agent  is  well  defined 
by  Chancellor  Kent.  He  sa)rs,  "  An  agent  constituted  for  a 
particular  purpose,  and  under  a  limited  power,  can  not  bind  his 
principal  if  he  exceeds  his  power.  The  special  power  must  be 
strictly  pursued."  He  adds,  "Whoever  deals  with  an  agent 
constituted  for  a  special  purpose,  deals  at  his  peril  when  the 
agent  passes  the  precise  limits  of  his  power."  Paley  lays  down 
the  same  rule,  although  in  different  language.  He  says,  "  A 
special  agent  does  not  bind  his  employer  unless  his  authority  be 
strictly  pursued ;  for  it  is  the  business  of  the  party  dealing  with 
him  to  examine  his  authority ;  and  therefore,  if  there  be  any 
qualification  or  express  restriction  to  the  commission  it  must  be 
observed :  otherwise  the  principal  is  discharged."  {Dunl.  Paley 
tm  Agency^  202.)  This  is  an  elementary  principle  of  the  com- 
mon law ;  and  the  doctrine  has  been  too  long  and  too  well  set- 
tled, by  a  long  series  of  adjudications,  both  in  England  and  in 
this  country,  to  permit  a  discussion  of  the  soundness  of  the  prin- 
ciple upon  which  the  rule  is  founded.  And  on  looking  into  the 
books  should  we  find,  as  was  alledged  by  the  plaintiff's  counsel  we 
should,  any  adjudged  case  advancing  an  opposite  doctrine,  we 
should  not  regard  such  case  as  authority.  It  has  been  supposed 
by  the  plaintiff's  counsel  that  the  courts  in  this  state,  in  one  or 
two  recent  cases,  have  encroached  upon  this  rule  by  advancing 
a  doctrine  in  conflict  with  the  rule.  And  we  were  referred  to  the 
cases  of  Sandford  v.  Handy,  (23  Wend.  260,)  and  Nelson  v. 
Cowing  ^  Seymour,  (6 ISU,  836,)  as  holding  an  opposite  doc^ 
trine.    I  have  bestowed  a  carefnl  examination  upon  these  cnsm, 
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and  I  find  that  they  do  not  decide  any  thing  in  conflict  with 
the  rule  above  laid  down.  Sandford  v.  Handy  was  the  case  of 
a  special  agent ;  and  all  the  case  decides  is  that  the  representa- 
tions for  which  tlie  party  was  sought  to  be  made  liable  were 
within  the  scope  of  the  agent's  authority,  and  therefore  the  court 
held  the  principal  liable.  And  the  chief  justice,  who  delivered 
the  opinion  of  the  court,  recognizes  the  rule  for  which  we  have 
contended,  in  the  following  language  put  by  way  of  illustration 
of  the  rule :  '^  Thus  in  the  case  of  a  factor  or  servant  of  a  horse 
dealer  in  the  habit  of  making  sales,  if  the  factor  or  servant 
should  be  specifically  instructed,  in  a  given  instance,  the  instruc- 
tions would  not  be  binding  if  in  conflict  with  the  general  author- 
ity derivable  from  their  occupations.  But  if  a  person  who  had 
no  such  general  character  should  be  employed  to  do  a  particular 
act,  such  as  selling  a  lot  of  goods,  or  a  horse,  and  in  respect  to 
which  his  power  is  specifically  limited,  then  if  he  exceed  the 
limitations,  his  principal  will  not  be  bound."  All  that  the  case 
of  Nelswi  V.  Cowing  ^  Seymour  decides,  in  reference  to  the 
point  under  consideration,  is,  that  a  special  agent,  authorized  to 
sell  an  article,  is  presumed  to  possess  the  authority  or  power  to 
wanant  the  quality  and  condition  of  the  article.  This  is  upon 
the  principle  that  the  general  power  to  sell  the  article,  without 
any  restrictions  imposed,  carries  with  it  the  power  or  authority 
to  contract  as  to  the  quality  or  condition  of  the  thing  sold ;  and 
this  is  an  old  and  familiar  rule.  {Alexander  v.  Gibson,  2  Camp. 
565.  Fmn  v.  Harrison,  3  T.  JR.  757.  5  Esp,  55.  Durdap^s 
Paley  on  Agency,  197.)  Paley  lays  down  the  rule  as  follows : 
''An  agent  employed  to  get  a  bill  discounted  may,  unless  ex- 
pressly restricted,  indoi-se  it  in  the  name  of  his  employer,  so  as 
to  bind  him  by  that  indorsement.  And  so  a  servant  intrusted 
to  sell  a  horse  may  warrant,  unless  forbidden.  And  that  it  is 
not  necessary  for  the  party  insisting  on  the  warranty  to  show 
that  he  had  any  special  authority  for  that  purpose.  {Dunlap*s 
Paley  on  Agency,  198.  Alexander  v.  Cfibson,  2  Camp.  566. 
6  Esp.  Rep.  55.  3  Id.  65.)  The  cases  proceed  upon  the  prin- 
ciple above  stated,  that  the  unlimited  power  to  sell  without  re- 
strictions embraces  the  power  to  do  what  is  ordinarily  done  upon 
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such  sales ;  to  wit,  to  speak  of  the  quality  and  conditioa  of  the 
article  sold,  and  to  contract  with  reference  to  its  quality  and 
condition.  The  rule  is  very  different,  however,  where  the  prin- 
cipal restricts  the  power  of  his  special  agent  upon  this  subject 
In  such  case  the  restrictions  must  be  strictly  pursued,  or  the 
employer  will  not  be  bound.  This  principle  is  well  exemplified 
in  the  case  of  Fenn  v.  Harriacn^  (3  T.  R.  757,)  in  which  the 
defendants  employed  one  F.  Hewett  to  get  a  bill  of  exchange 
discounted,  of  which  they  were  the  owners.  They  instructed 
Hewett  to  carry  the  bill  to  market  and  get  cash  for  it,  but  that 
they  would  not  indorse  it,  and  it  was  held  that  Hewett  had  no 
power  to  bind  them  by  contract  of  indorsement  or  otherwise. 
And  so  where  the  employer  directs  his  special  agent  to  sell  the 
horse,  but  not  to  warrant  him,  the  agent  can  not  bind  his  em- 
ployer by  a  warranty.  {DufUap^s  Ptdey  on  Agency y  210.  QBac 
Abr,  660,  tU,  Merchant  and  Merchandise^  B.)  There  is  an 
illustration  of  the  rule  put  by  Justice  Ashurst  in  the  case  of 
Fenn  v.  Harrison^  {suproy)  which  I  do  not  exactly  understand. 
He  says,  "  If  a  person  keeping  Uvery  stables  and  having  a  horse 
to  sell  directed  his  servant  not  to  warrant  him  and  the  servant 
did  nevertheless  warrant  him,  still  the  master  would  be  liable 
on  the  warranty,  because  the  servant  was  acting  within  the 
general  scope  of  his  authority,  and  the  public  cannot  be  sup- 
posed to  be  cognizant  of  any  private  conversation  between  the 
master  and  servant."  But  he  adds,  '<If  the  owner  of  a  horse 
were  to  send  a  stranger  to  a  fair,  with  express  directions  not  to 
warrant  the  horse,  and  the  latter  acted  contrary  to  the  orders^ 
the  purchaser  could  only  have  recourse  to  the  person  who  actu- 
ally sold  the  horse,  and  the  owner  would  not  be  liable  on  the 
warranty,  because  the  servant  was  not  acting  within  the  scope 
of  his  employment."  I  find  this  case  stated  in  precisely  the 
same  language  in  Bacon's  Abr.  and  in  Paley  on  Agency.  {See  6 
Bac.  Abr.  660,  Bmiv.  ed. ;  Dunlap^s  Paley  an  Agency,  203.) 
The  case  is  very  loosely  stated,  and  well  calculated  to  mislead ; 
and  in  the  broad  and  unqualified  language  in  which  the  case  is 
put,  I  am  not  prepared  to  yield  assent  to  the  proposition.  If  the 
livery  stable  keeper  has  a  servant  whose  only  business  is  to 
Vol.  Vn.  8 
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clean  his  stables  and  see  to  the  feeding  and  taking  care  of  hb 
horses,  and  to  harnessing  them  when  ordered,  and  who  has  neve/ 

^  been  permitted  to  make  sales  or  exchanges  of  the  horses,  wen 
sent  by  his  master  to  make  sale  of  a  particular  horse,  with  spe- 
cial  instructions  not  to  warrant,  I  do  not  hesitate  to  declare  that 
such  servant  or  agent  could  not  bind  his  employer  by  warranty. 
I^  on  the  contrary,  the  livery  stable  keeper  permits  his  servant 
to  sell  or  exchange,  then  the  rule  is  different ;  for  then  the 
agent  is  acting  within  the  scope  of  his  general  authority.  But 
to  apply  the  principle  to  the  case  under  consideration.  Here 
the  defendant  empowered  his  agent  Gifford  to  sell  the  horse  in 
question,  or  to  exchange  him  for  smother  horse  suitable  for 
staging.  There  was  nothing  said  about  warranting.  In  case 
GKfford  had  sold  hi^  horse,  he  would  undoubtedly  have  been 
authorized  to  bind  the  defendant  by  warranty,  as  there  were  no 
restrictions  in  reference  to  warranting  upon  the  sale,  for  the  rea- 
sons above  stated,  and  for  the  reason  which  is  perhaps  more  ex- 
plicitly stated  by  Mr.  Paley  than  we  have  stated  it  above.  He 
says,  *'  Inasmuch  as  the  power  to  do  any  act  comprises  a  power 
to  do  all  such  subordinate  acts  as  are  usually  incident  to,  or  are 
necessary  to  effectuate,  the  principal  act,  in  the  best  and  most 
convenient  manner,  it  is  necessary  even  in  regard  to  a  special 
agent  if  it  be  intended  to  exclude  from  hb  authority  any  cir- 
cumstance which  would  otherwise  fall  within  it,  that  it  should 
be  done  by  express  directions."  In  reference  to  exchanging  the 
horse  in  question,  however,  the  agent  is  limited  by  express  instruc- 
tions, to  wit,  to  exchange  for  a  horse  suitable  for  staging.    The 

_|.  question  arises,  then,  can  this  agent  bind  the  defendant  when  he 
exchanges  the  horse  for  a  pair  of  small  ponies,  concededly  unfit 
for  staging,  and  pays  ^22,50  as  the  difference  ?  I  do  not  think 
he  can,  while  we  recognize  the  rule  that  the  special  agent  can 
not  transcend  his  authority,  and  bind  his  principal.  I  lay  out 
of  view,  entirely,  in  this  case,  the  fact  that  the  defendant  is  a 
etage  propnetor^  and  that  the  witness  Gifford  has  sworn  that  he 
l^as  in  the  employ  of  the  defendant  and  was  his  agent  at  Jef- 
fttson;  because  the  agent  swfars  at  the  same  time  that  he  had 
never  sold  or  traded  off  a  hone  finr  the  defendant,  belMfe.    And 
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when  we  bare  the  additional  &ct  appearing  in  the  casey  thai  be 
awumed  to  sell  the  hone  in  question  because  of  express  author- 
ity given  him  by  the  defendant,  I  do  not  think  that  we  should 
be  justified  in  saying  that  Giiford  was  the  general  agent  of  the 
defendant  at  Jefferson  to  buy  and  sell,  or  to  sell  and  exchange 
horses.  The  learned  judge,  in  his  charge  to  the  jury,  stated 
that ''  the  authority  from  McOrath  to  Qifford  was  general^  to 
oeU  or  exchangeJ^  His  authority  to  sell  was  general^  while,  on 
the  contrary,  his  authority  to  exchange  was  limited.  The  learn- 
ed justice  also  stated  '^  that  if  Qifford  was  authorized  to  deal  with 
the  article,  whether  his  agency  was  general  or  special  was  im- 
material, unless  the  plaintiff  had  notice."  This  is  clearly  wrong. 
The  judge  seems  to  have  overlooked  the  distinction  between  a 
general  and  special  agent  If  Gifford  was  the  general  agent  of 
the  defendant,  in  the  sale  or  exchange  of  horses,  then  he  might 
bind  the  defendant,  however  much  he  might  transcend  his  in- 
structions. If,  on  the  contrary,  he  was  the  special  agent  of  the 
defendant  to  sell  or  exchange  the  horse  in  question,  then  he  can 
not  bind  him  in  any  case  where  he  has  disobeyed  express  in- 
structions. I  think  that  the  judgment  in  this  case  must  be  r^ 
versed,  for  the  reasons  already  stated.  And  as  the  plaintiff  may 
supply  the  proof  upon  a  new  trial,  the  cause  must  be  retried  if 
the  plaintiff  wishes  another  trial. 

New  trial  granted. 


Same  Term.    Before  the  same  Justices. 


Lathrop  vs.  Hoyt. 
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Where  the  delfendant,  at  the  plainti£f 's  request,  agreed,  by  parol,  that  he  woaja 
go  and  attend  a  sale  of  the  plaintiff's  fkrm,  under  a  decree  of  foreclosure ;  that 
ha  would  bid  off  the  piemises  and  take  a  deed  in  his  own  name ;  that  he  wwiM 
|i^  tha  plaintiff  an  opportunity  to  repay  him  theaaount  of  hie  bidi  aad  h$m 
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A  raeoavByanoe  of  the  prenuMi ;  and  that  the  plaintiff  ehonld  have  two  week^ 
notice  to  pay  the  amoiut ;  and  the  defendant  aocoidingly  bid  off  the  fimn, 
and  took  a  deed  in  hii  own  name ;  Held  that  the  agreement  was  void,  aa  being 
within  the  atatnte  of  frauds,  and  would  not  support  an  action. 

This  was  an  action  brought  to  recover  the  sum  of  $317  with 
interest  from  the  16th  day  of  August,  1847,  claimed  to  be  due 
from  the  defendant  to  the  plaintiff.    The  complaint  alledged 
that  prior  to  the  2d  day  of  May,  1846,  the  plaintiff  was  the 
owner  of  a  farm  of  fifty  and  one-fourth  acres  of  land,  situate  in 
the  town  of  Barton,  county  of  Tioga,  and  that  the  same  was 
subject  to  a  mortgage  bearing  date  May  7th,  1841,  executed  by 
one  Isaac  E.  Fisher  to  Joseph  Hill,  to  secure  the  payment  of 
$300,  on  or  before  the  25th  day  of  July,  1846,  with  interest 
That  on  or  about  the  12th  day  of  September,  1846,  proceedings 
were  instituted  to  foreclose  the  said  mortgage,  in  chancery,  in 
&vor  of  the  said  Joseph  Hill,  and  a  decree  subsequently  obtain- 
ed, to  sell  the  land  to  satisfy  the  balance  due  on  said  mortgage, 
with  the  costs  of  foreclosure  and  sale,  amounting  to  about  the 
sum  of  $484 ;  and  that  the  land  was  advertised  to  be  sold  under 
said  decree,  at  the  village  of  Owego  in  the  county  of  Tioga,  on 
the  2d  day  of  May,  1846.    That  two  or  three  days  before  the 
sale  the  plaintiff  applied  to  the  defendant  for  assistance  to  ena- 
ble him  to  pay  the  amount  of  said  decree  and  costs ;  and  that 
after  some  negotiation,  it  was  finally  agreed  between  them  that 
the  defendant  should  let  the  plaintiff  have  the  money,  and  that 
in  order  to  secure  the  repayment  the  defendant  should  bid  off 
the  land,  take  a  deed  in  his  own  name,  and  give  the  plaintiff 
two  weeks'  notice  when  he  wanted  the  money  repaid.    The 
complaint  also  alledged  that  the  defendant,  in  accordance  with 
said  agreement,  bid  off  the  land  on  the  day  of  sale,  for  about 
the  sum  of  $484,  and  took  a  deed  in  his  own  name ;  that  in  the 
month  of  August,  1847,  the  defendant  sold  the  land  to  one  HoU 
lister,  for  the  sum  of  eight  hundred  and  fifty  dollars ;  that  from 
the  time  the  defendant  bid  off  the  land  until  the  time  he  sold 
the  same  to  Hollister,  he  never  demanded  the  money  of  the 
plaintiff,  or  requested  him  to  pay  it.    The  complaint  further 
alledged  that  the  defendant  became,  and  was,  the  trustee  of  the 
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plaintiff  in  regard  to  said  land,  and  as  such  was  liable  to  account 
and  pay  over  to  the  plaintiff,  all  moneys  received  of  the  said 
HoUister,  over  and  above  the  amount  so  bid  by  him  for  the  land, 
with  interest  and  his  reasonable  expenses ;  and  that  the  sum  so 
received  by  the  defendant  for  which  he  was  liable  to  account 
amounted  to  ^317  at  the  time  of  the  sale  to  Hollister.  The 
cause  was  tried  before  the  Hon.  William  F.  Allen,  one  of 
the  justices  of  this  court,  at  the  Tomptdns  circuit,  in  April,  1849. 
After  the  cause  was  opened  by  the  counsel  for  the  plaintiff,  the 
counsel  for  the  defendant  moved  the  court  to  nonsuit  the  plain- 
tiff, on  the  ground  that  the  pleadings  and  the  facts  which  stood 
admitted  therein,  did  not  entitle  the  plaintiff  to  recover.  The 
court  denied  the  motion  and  the  defendant  excepted.  On  the 
trial  the  plaintiff  proved  that  the  defendant  agreed  with  him, 
that  he  would  go  and  attend  the  sale,  and  bid  off  the  premises, 
and  take  a  deed  in  his  own  name,  and  give  the  plaintiff  an  op- 
portunity to  pay  him  the  amount  of  his  bid,  and  have  the  prem- 
ises ;  and  that  the  defendant  agreed  that  the  plaintiff  should 
have  two  weeks'  notice  to  pay  the  amount  After  the  evident 
had  closed,  the  counsel  for  the  defendant  moved  the  court  to 
nonsuit  the  plaintiff,  on  the  ground  that  the  proof  did  not  sus- 
tain the  complaint,  and  he  also  presented  the  same  questions 
again  to  the  court,  that  were  raised  on  the  opening  of  the  cause. 
The  court  decided  that  the  cause  should  go  to  the  jury,  and 
the  defendant  excepted.  The  jury  found  a  verdict  for  the  plain- 
tiff, for  the  sum  of  $360,68  damages ;  and  the  defendant  appeal- 
ed to  the  general  term. 

Ferris  ^  Cushing^  for  the  plaintiff. 

J.  M.  Parker,  for  the  defendant 

Bjf  the  Court,  Mason,  J.  I  am  satisfied,  after  a  careful  ex- 
amination of  this  case,  that  we  can  not  pennit  this  judgment  to 
stand.  The  agreement  set  forth  in  the  complaint,  and  proved 
upon  the  trial,  is  most  clearly  within  the  statute  of  frauds,  and 
consequently  void.    The  complaint  is  framed  upon  the  assump- 
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UoQ  thai  hem  VB8  a  tnist  created ;  that  the  dejfandant  became 
and  waa  the  trustee  of  the  plaintiff  in  regard  to  this  land,  and 
as  such  is  bound  to  account  to  the  plaintiff  and  pay  over.  If 
there  is  a  liabitity  on  the  part  of  the  defendant,  it  is  because 
there  is  a  resulting  trust  in  &vor  of  the  plaintiff.  The  plain- 
tiff sought,  both  in  lus  com|daint  and  evidence,  to  make  out  a 
resulting  trust  in  his  favor ;  but  in  my  opinion,  has  utterly 
fiuled.  The  doctrine  is  a  familiar  one,  that  if  A.  purchase 
land  with  his  own  money,  and  a  deed  is  taken  in  the  name  of 
B«,  a  trust  results  by  operation  of  law  in  favor  of  A. ;  and  the 
fiu^t  that  the  purchase  was  made  with  the  money  of  A.,  on 
which  the  resulting  trust  is  to  arise,  may  be  proved  by  paroL 
{Boyd  V.  McClean,  I  John.  Ch.  Rep.  682.  2  Story's  Eq.  Jar. 
p.  609,  §  1201.)  And  in  such  a  case,  parol  evidence  is  admis- 
sible against  the  face  of  the  deed  itself,  and  also  in  opposition  to 
the  answer  of  the  trustee,  denying  the  trust.  {Boyd  v.  Mo- 
CSean,  supra.)  The  plaintiff  sought  to  bring  his  case  within 
this  rule,  by  setting  forth  in  his  complaint  that  the  defendant 
agreed  to  loan  the  money  to  the  plaintiff,  which  he  was  to  pay 
for  the  land ;  but  he  has  failed  to  show  such  a  case,  in  his  proof. 
The  agreement,  as  proved,  was  simply  this :  The  defendant 
agreed  with  the  plaintiff,  that  be  would  go  and  attend  the  sale, 
and  bid  off  the  premises,  and  take  a  deed  in  his  own  name,  and 
give  the  plaintiff  an  opportunity  to  pay  him  the  amount  of  his 
bid,  and  have  the  premises,  and  the  defendant  agreed  that  the 
plaintiff  should  have  two  weeks'  notice  to  pay  the  amount. 
This  presents  a  case  most  clearly  within  the  statute  of  frauds. 
Story  says,  "  Where  a  man  employs  another,  by  parol,  as  an 
agent  to  buy  an  estate  for  liim,  and  the  latter  buys  it  accordingly 
in  his  own  name,  and  no  part  of  the  purchase  money  is  paid 
by  the  principal ;  then  if  the  agent  denies  the  trust,  and  there 
is  no  written  agreement  or  document  establishing  it,  he  can  not, 
by  a  suit  in  equity,  compel  the  agent  to  convey  the  estate  to 
him,  for  that  would  be  decidedly  in  the  teeth  of  the  statute  of 
frauds."  (2  Story's  Eq.  Jur.  p.  611,  §  1201,  a.)  Lord  Keeper 
Henly  affirmed  this  doctrine  in  the  case  of  Partlett  v.  Bickers 
{see  4  Easfs  Rep.  677,  note.)    And  he  held  that  in  such 
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a  case,  parol  evidence  could  not  be  given  against  the  deed,  and 
the  defendant's  answer  denying  the  trust,  for  the  reason  that  the 
case  was  within  the  statute  of  frauds.  This  same  doctrine  was 
affirmed  in  its  broadest  extent,  by  Chancellor  Kent,  in  the  case 
of  Botsfard  \.  Burr,  (2  John,  Ck.  Rep.  406.)  He  says  that 
<'  the  whole  foundation  of  the  trust  is  the  payment  of  the  mon- 
ey, and  that  must  be  clearly  proved."  He  adds,  "  If  therefore, 
the  party  who  sets  up  the  resulting  trust  made  no  payment,  he  can 
not  be  permitted  to  show  by  parol  proof  that  the  purchase  was 
made  for  his  benefit,  or  on  his  account.  This  would  be  to  over- 
turn the  statute  of  frauds."  The  same  doctrine  is  recognized 
in  the  supreme  court,  in  the  cases  of  Hall  v.  Smith,  (4  John. 
240,)  and  SherUletal  v.  Crosby,  (14  Id.  368.) 

There  is  a  wide  distinction  between  the  case  of  a  resulting 
trust  where  the  party  has  paid  the  purchase  money,  and  the 
deed  is  given  to  the  defendant,  and  the  case  under  considera- 
tion. In  the  former  case,  the  trust  results  by  operation  of  law 
from  the  payment  of  the  money  and  the  giving  of  the  deed,  and 
requires  no  agreement  of  the  parties  to  create  if.  Not  so  the 
case  made  by  the  plaintiff  in  his  evidence.  Here  the  trust  re- 
sults from  the  agreement  between  the  parties.  The  plaintiff 
agreed  with  the  defendant,  that  he  should  go  to  this  sale,  and 
bid  in  these  premises  for  him,  if  you  please,  and  take  a  deed  in 
hisown  name,  and  give  the  defendant  time  to  pay  him  the  amount 
of  his  bid,  and  tlien  the  defendant  agreed  he  might  have  the 
title.  Such  a  case  is  most  clearly  within  the  spirit  of  the  stat- 
ute, and  falls  within  its  very  words.  The  statute  is  as  follows : 
'^  No  estate  or  interest  in  lands,  other  than  leases  for  a  term  not 
exceeding  one  year,  nor  any  trust  or  power  over  or  concerning 
lands,  or  in  any  manner  relating  thereto,  shall  hereafter  be  cre- 
ated, granted,  aaigmd,  surrendered  or  declared,  tmless  by  act 
or  operation  of  law,  or  by  deed  or  conveyance  in  writing  sub- 
scribed by  the  party  CFeaiing,  granting,  assigning,  surrendering 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto  author- 
ized by  writing.*  (8  JR.  S.  135,  §  6.)  The  plaintiff^  case  is 
Wi  aided  by  calling  this  an  agreement  to  allow  the  plaintiff  to 
redeem  tbft  land,  and  that  the  de&ndaat  should  reconvty  upon 
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redemption ;  for  it  is  then  plainly  a  case  within  the  statute  of 
frauds.  (2  R.  S.  135,  i§  6,  8.  4  John.  240.  6  Cowen^  192.) 
The  transaction  can  not  be  considered  a  mortgage  between  the 
parties ;  for  the  plaintiff's  interest  was  all  divested  by  the  sale, 
and  he  had  no  interest  in  the  premises,  to  mortgage.  I  am  not 
able  to  view  this  case  in  any  aspect  that  will  help  the  plaintiff 
out  of  the  difficulty  which  the  statute  of  frauds  has  thrown 
around  it,  and  I  can  only  say  that  I  should  have  been 
very  glad  to  discover  some  way  through  which  we  might  let 
him  escape  with  the  verdict  which  he  has  obtained  ;  for  there 
is  great  equity  in  his  case,  and  were  it  not  for  the  stubborn 
barrier  which  the  statute  of  frauds  has  interposed,  we  should 
feel  disposed  to  make  the  defendant  account  for  what  he  unjust* 
ly  withholds  from  the  plaintiff,  if  the  facts  which  the  plaintiff 
has  established  in  this  case  are  to  be  regarded  as  the  evidence 
of  the  transaction  between  these  parties.  The  statute,  however, 
has  written  its  sentence  upon  this  agreement  between  these 
parties,  and  the  plaintiff  therefore  can  claim  nothing  from  his 
i^reement. 

The  judgment  must  be  reversed,  and  a  new  trial  granted,  for 
the  errors  of  the  judge  in  not  nonsuiting  the  plaintiff  at  the  dose 
of  the  proofe ;  and  as  the  plaintiff  may  perhaps  show  a  case 
which  will  entitle  h]j;n  to  recover,  a  new  trial  is  granted. 

New  trial  granted. 


Sams  Tsan .    Before  the  same  JusHcee. 
Clakke  vs,  Baird. 

An  aetioii  etn  not  be  maintiiinfid  by  a  pnicliaMr,  agaiut  the  irendor,  to  nooiv 
damages  fiir  fraud  upon  a  sale  of  land,  in  making  a  false  lepiesentation  as  to 
one  of  the  boondaiies,  if,  at  the  time  of  the  pnrchaae,  the  plaintiff  had  the 
of  aseeitaining  the  true  Une,  and  negleeted  to  inform  himMlf 


18490  IN  THB  StPRBMB  COURT.  0^ 


Clarke  v.  Baiid. 


If  a  pmehaser  yootmum  the  meani  of  informing  himself  as  to  the  ehazaetar  a|id 
dtoation  of  the  land,  and  omits  to  use  them,  the  rale  of  caveat  ewnptar  ^oxkHiht 
held  to  apply  to  him. 

In  an  action  by  a  paichaaer,  against  the  vendor,  lor  firand,  in  misrepresenting  Cha 
boundaries  of  the  land,  a  notice  previously  served  by  the  purohaser  upon  a 
claimant  of  a  portion  of  the  land,  under  the  statute  concerning  proceedings  to 
compel  the  determination  of  claims  to  land,  (2  R.  S.  312,)  will  be  evidence 
against  the  plaintiff,  to  show  what  land  he  then  claimed  a  right  to  hold,  under 
his  conveyance. 

In  such  a  suit,  the  judgment  record  in  an  action  of  ejectment  brought  against 
the  purchaser,  by  a  third  person,  will  not  be  evidence,  upon  the  question  of 
title  between  the  vendor  and  purchaser. 

This  was  an  action  to  recover  damsiges  for  fraud  upon  the 
sale  of  a  tavern  stand  and  premises,  on  the  4th  of  March,  1840, 
situated  in  the  town  of  Oxford,  in  the  county  of  Chenango. 
The  cause  of  action  principally  relied  on  was  for  stating  that 
the  premises  were  bounded  on  the  southerly  or  south-westerly 
side  by  a  certain  mill  race ;  whereas,  it  was  charged  and  al- 
ledged,  the  same  did  not  extend  to  the  mill  race^  and  that  tb^ 
defendant  well  knew  the  same.  The  plaintiff)  after  be  pW" 
chased  the  premises  of  the  defendant,  and  went  into  possessioiiy 
found  that  the  Messrs.  Lewis,  who  owned  the  adjoining  landi^ 
alledged  that  the  plain tiflTs  land  did  not  extend  to  the  mill  r^i^ 
but  they  claimed  that  their  land  extended  over  and  across  the 
mill  race,  and  embraced  a  strip  upon  that  side  of  the  mill  race, 
bounding  the  premises  of  the  plaintiff;  thereby  cutting  off  the 
plaintiff  from  the  water  of  the  mill  race.  The  plaintiff  ther^ 
upon  served  a  notice  upon  the  Lewises,  under  the  statute,  re- 
quiring them  to  appear  in  the  supreme  court  and  asseit  their 
claim  to  the  premises  in  the  manner  provided  by  law.  (2  R,  J^. 
313,  U  1,  2,  3,  4,  Ac.)  The  Lewises  then  brought  an  action 
of  ejectment,  against  the  plaintiff  in  this  suit,  and  recovered  Qm 
said  strip  of  land.  The  notice  which  the  plaintiff  served  iqioa 
the  Lewises  contained  a  description  of  the  premise9  which  %kp 
plaintiff  claimed  under  his  deed  from  Baird,  and  that  said  prsim- 
ises  then  were,  and  for  three  years  had  been,  in  the  aoiual  pofh 
sesaon  of  the  plaintiff,  or  of  those  from  whom  be  derived  titib. 
The  notice  fully  conformed  to  the  second  s^ion  of  the  pt»tMt#« 
Upw  the  trial  of  this  cause  the  plaintiff  ioUoduced  in  evi^mde 
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the  record  of  the  judgment  in  the  ejectment  suit  brought  by  the 
Lewises  against  him,  for  the  purpose  of  showing  that  the  prem- 
ises were  not  in  fact  bounded  by  the  race.  The  defendant  ob- 
jected to  this  evidence,  and  excepted  to  the  ruUng  of  the  court. 
The  notice  which  the  plaintiff  served  upon  the  Lewises  was 
given  in  evidence  upon  the  trial  of  the  cause.  It  is  not  neces- 
sary to  make  a  further  statement  of  the  facts,  as  the  points  will 
sufficiently  appear  in  the  opinion  of  the  comt.  The  case  was 
tried  before  Justice  Morehouse,  at  the  Chenango  ciicuit,  in  Au- 
gust, 1848. 

McKocn  ^  Packer^  for  the  plaintiff. 

H.  R.  Mtfgattj  for  the  defendant. 

By  the  Court,  Mason,  J.  There  was  much  evidence  given 
upon  the  trial  of  this  cause^  and  the  defendant's  counsel,  after 
the  evidence  was  closed,  requested  the  court  to  charge  the  jury 
^that  if  the  plaintiff  had  the  means  of  ascertaining'  the  true 
line,  and  neglected  so  to  inform  himself  the  action  can  not  be 
sustained,^  The  court  refused  so  to  charge,  and  charged  the 
jury  that  the  contrary  thereof  was  true,  and  the  defendant's 
counsel  excepted.  I  think  the  judge  fell  into  an  error  here.  I 
know  that  the  writers  on  the  moral  law  hold  it  to  be  the  duty 
of  the  vendor  to  disclose  all  defects  which  are  within  his  know- 
ledge. [Foley's  Moral  Philosophy,  b,  3,  cA.  7.  Cfrotius,  6.  2, 
ch.  12,  §  9.  2  Kent,  484.)  The  common  law,  however,  is  not 
quite  so  strict.  (Id.)  Chancellor  Kent  says,  '^  the  common  law 
affords  to  every  one  reasonable  protection  against  fraud  in  deed- 
ing, but  it  does  not  go  the  romantic  length  of  giving  indemnity 
against  the  consequences  of  indolence  and  folly,  or  careless  in- 
difference to  the  ordinary  and  accessible  means  of  information." 
He  adds,  ''  If  the  purchaser  be  wanting  of  attention  to  these 
points  where  attention  would  have  been  sufficient  to  protect 
him  from  surprise  or  imposition,  the  maxim  caveeU  emptor  ought 
to  apply."  This  rule  seems  to  have  been  appUed  with  even 
greater  strictness  on  the  sale  of  real  estate  than  personal  prop- 
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erty.  I  understand  the  court  to  go  no  farther  in  the  case  of 
Sandfardr.  Handy,  (23  Wend.  260,)  than  to  hold  that  a  ven- 
dor of  land  is  liable  for  a  false  representation  as  to  its  location, 
if  the  purchaser  have  not  an  opportunity,  at  the  time,  of  seeing 
the  premises ;  and  such  is  the  case  as  reported.  And  the  same 
is  true  of  the  case  of  Van  Epps  v.  Harrison,  (5  HUl,  63.)  In 
the  latter  case  the  purchaser  had  not  the  opportunity  to  see  the 
lands.  The  court  in  that  case  seemed  to  doubt  the  propriety  of 
extending  these  actions  for  fraud  on  the  sale  of  real  estate. 
Bronson,  Justice,  in  giving  the  opinion  of  the  court,  says :  "  I 
am  not  entirely  without  apprehension  that  some  bad  consequen- 
ces may  result  from  giving  an  action  against  the  vendor  for 
misrepresentation  concerning  the  quality  and  condition  of  the 
land  he  sells."  He  adds,  <<  common  prudence  requires  the  ven- 
dee should  ascertain  the  truth  of  such  assertions,  before  he 
acts." 

In  the  still  later  case  of  Davis  v.  Sims  and  Bates,  {in  MS.) 
in  which  case  Chief  Justice  Nelson  delivered  the  opinion  of  the 
court,  in  an  action  on  the  case  for  fraud  in  the  sale  of  a  farm, 
and  where  the  purchase  was  made  in  the  winter  season,  and 
the  purchaser  had  been  upon  the  farm  while  it  was  covered  with 
snow,  the  chief  justice,  in  the  conclusion  of  his  opinion,  says, 
'^  independently  of  this  ground,  we  apprehend  it  would  be  very 
difficult  for  the  plaintiff  to  make  out  a  cause  of  action,  in  a  case 
where,  if  he  had  not  the  same  opportunity  as  the  defendants  to 
obtain  a  knowledge  of  the  character  and  condition  of  the  farm, 
he  had  at  least  in  his  power  all  the  means  necessary  to  acquire 
such  knowledge  ;  and  if  he  failed,  the  failure  is  as  much  attrib- 
utable to  his  own  neglect  and  want  of  ordinary  prudence,  as  to 
their  representations."  He  adds,  '<  in  such  a  case  the  rule  cave- 
at emptor  emphatically  applies."  The  case  of  Davis  v.  Sims 
and  Bates  was  considered  by  this  court  in  the  recent  cas»  of 
Harrington  v.  Norton,  in  which  I  delivered  the  opinioiz,  and 
the  principles  of  the  case  adopted.  In  speaking  of  the  case  of 
Davis  V.  Sims  and  Bates,  on  that  occasion,  I  used  the  follow- 
ing language,  which  I  have  found  no  occasion  since  to  retract : 
"  This  I  doubt  not  is  the  salutary  rule  when  applied  to  the  case 


68  CASKS  IN  LAW  AND  SaUfrT  [8iiNf.  S 


Claike  t,  Baird. 


<it  a  said  of  real  Estate ;  and  where  the  purchaser  has  the  op* 
portunity  to  examine  the  premises,  the  rule  of  caveat  empt&t 
should  be  enforced  with  great  strictness."  We  held  the  defend-^ 
aot  liable  in  the  case  of  Harrington  v.  Norton,  which  was  an 
action  for  fraud  in  the  sale  of  land,  upon  the  sole  ground  that 
the  plaintiiT  did  not  possess  the  necessary  means,  with  even  due 
diligence,  to  inform  himself  in  relation  to  the  matters  for  which 
the  action  was  brought.  And  we  laid  down  the  rule  distinctly, 
in  this  latter  case,  that  if  the  plaintiff  possessed  the  means  at 
hand  of  informing  himself,  and  did  not  use  them,  the  rule  of 
caveat  emptor  should  be  held  to  apply  to  him.  Applying  the 
principles  of  these  cases  to  the  charge  of  the  judge  in  this  case, 
I  do  not  see  how  it  is  possible  to  sustain  it.  He  did  not  charge 
as  requested,  but  charged  that  the  converse  of  the  proposition 
was  true.  The  charge  then  will  read  as  follows,  to  wit :  "  that 
if  the  plaintiff  had  the  means  of  ascertaining  the  true  Une,  and 
neglected  to  inform  himself,  the  action  can  still  be  sustained." 
I  am  not  prepared  to  assent  to  this,  as  a  general  proposition  of 
instruction  to  a  jury. 

I  do  not  mean  to  say  that  there  may  not  be  cases  where,  al- 
though the  plaintiff  might  possess  the  means  to  inform  himself, 
still  he  might  recover,  notwithstanding.  But  such  a  case  can 
not  occur  where  he  has  been  negligent  in  ascertaining  the  truth, 
or  where  by  common  and  ordinary  diligence  he  must  have  pos- 
sessed himself  of  the  truth.  I  understand  this  proposition  to 
present  a  case  where  the  plaintiff  had  the  means  of  ascertain- 
ing the  truth,  and  was  guilty  of  neglect  in  not  informing  him- 
self. The  language  of  the  proposition  is  that  he  had  the  means, 
and  neglected  to  inform  himself.  I  undei*stand  this  request  to 
be  nothing  more  nor  less  tlian  asking  for  the  general  proposi- 
tion of  law  in  such  cases.  That  the  rule  of  caveat  emptor  shall 
be  strictly  applied  to  the  plaintiff,  and  if  he  have  the  means  at 
eommsmd  and  is  negligent  in  the  use  of  them,  that  he  shall  be 
deprived  of  his  action,  at  any  rate.  I  am  satisfied  the  proposi- 
tion of  the  judge,  in  the  broad  terms  in  which  he  stated  it  to 
the  jury,  was  well  calculated  to  mislead,  and  can  not  be  8U9- 
tainedy  either  upon  authority  or  principle.    The  counsel  for  the 
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defendant  requested  the  court  to  charge  the  jury  that  the  plain- 
tiff was  bound  by  the  line  as  stated  by  him  in  his  notice  to  the 
Lewises,  requesting  a  trial  of  the  title,  which  line  is  there  stated 
^  as  fenced  when  plaintiff  came  into  possession."  The  learned 
justice  stated  to  the  jury  that  he  declined  to  adopt  this  proposi 
tion,  and  then  charged  that  "  the  notice  was  evidence  of  the  ex- 
tent that  Baird  gave  him  jfossessionJ^  If  the  counsel  in  this 
request  desired  the  justice  to  charge  that  the  plaintiff  was  estop- 
ped by  this  notice  from  setting  up  any  other  line  than  the  one 
claimed  in  it,  then  the  court  was  right  in  refusing  to  charge  in 
the  language  of  the  proposition.  If,  however,  the  mesming  and 
fair  construction  of  the  proposition  imports  nothing  more  than 
that  the  notice  is  binding  upon  the  plaintiff  as  a  broad  admis- 
sion of  his,  by  way  of  evidence,  then  the  court  should  have 
charged  that  such  proposition  was  the  law  of  the  case. 

There  can  be  no  doubt,  I  think;  but  that  this  written  notice 
is  to  be  taken  as  something  more  than  an  admission  of  what 
land  the  defendant  put  the  plaintiff  in  possession  of.  I  regard 
it  as  an  admission  of  the  plaintiff  of  what  land  he  claimed  he 
was  entitled  to  hold  under  his  deed  from  the  defendant.  Or  in 
other  words,  I  think  it  to  be  a,  strong  admission  in  writing  by 
the  plaintiff  that  he  did  not  consider  that  he  was  entitled  to 
hold  under  his  deed  any  further  than  where  the  old  fence  was 
when  he  went  into  possession.  Tlie  judge  held  it  to  be  evi- 
dence of  the  extent  that  Baird  gave  him  possession.  I  think 
he  did  not  go  far  enough  here.  )t  seems  to  me  that  the  notice 
must  be  considered  evidence  to  the  extent  we  have  stated  above* 
I  am  of  opinion,  therefore,  whatever  may  be  said  .of  the  propo* 
sition,  that  the  judge  did  not  give  full  foyee  and  effect  to  this 
evidence  in  his  charge. 

But  again ;  the  justice,  upon  the  trial,  most  certainly  erred 
in  admitting  the  judgment  record  in  the  ejectment  suit  of  the 
Lewises  against  Clarke,  to  show  the  boundaiy  of  the  tavern 
stand  lot.  That  record  was  no  evidence  upon  the  question  of 
title,  between  the  parties  to  this  suit.  The  action  of  ejectment 
was  formerly  a  mere  possessory  action  and  concluded  no  one, 
either  as  to  title  or  possession.    Even  the  party  against  whom 
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the  judgment  was  recovered  might  bring  a  new  action,  and 
again  contest  for  the  possession.  By  the  revised  statutes,  how- 
ever, a  judgment  in  an  action  of  ejectment,  upon  a  verdict,  con- 
cludes the  parties  to  the  action,  and  all  persons  claiming  imder 
them  by  a  title  accruing  after  the  commencement  of  the  action. 
(2  R.  S.  309,  §  36.  Ainslie  v.  The  Mayor,  ^c.  of  New-  Yorky 
1  Barb.  S.  C.  J7.  169.)  This  record  is  no  evidence,  therefore, 
upon  this  question  of  title  between  the  parties  to  this  suit,  and 
should  not  have  been  received.  (1  Ba,rb,  S.  C.  Rep.  169.) 
There  are  other  questions  in  thjU  case ;  but  it  is  not  necessary 
to  consider  them..  There  must  he  a  new  trial,  costs  to  abide 
the  event,. 

New  trial  granted. 


■  ^•»^- 


St.  Lawrekce  General  Term,  September,  1849.    Paige^ 

Willard,  and  Handy  Justices. 

Chapman  vs.  Fuller  and  Wark. 

An  ezeeatioo,  inoed  by  a  justice  of  the  peace,  may  b«  renewed,  on  the  laftt  day 
it  hat  to  null  so  as  to  retain  the  lien  thereof  upon  property  levied  on  by  the 
constable,  sufficient  to  satisfy  the  execution,  and  which  he  has  on  hand,  for 
want  of  bidders. 

A  misdirection  to  the  jury,  in  the  charge  of  a  justice  of  the  peace,  on  a  point  of 
law  materia)  ii}  the  case,  is  error ;  and  if  it  may  have  misled  the  jury,  the 
common  pleas  should  seyeoBe  the  judgment. 

Error  to  the  l^-te  common  pleas  of  Clinton  county.  Chap- 
man sued  Fuller  and  Wark  before  a  justice  in  trespass  de  bonis 
asportatis,  for  a  stove.  The  defendants  pleaded  the  general 
issue,  and  gave  notice  that  they  would  justify  imder  a  judg- 
ment and  execution  in  favor  of  one  Conant  against  Chapman, 
which  was  rendered  for  the  purchase  money  of  the  stove.  The 
judgment  was  recovered  in  a  justice's  court  on  the  27th  day  of 
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June,  1845,  for  over  $40,  and  the  execution  was  issued  thereon 
to  Wark,  a  constable,  on  the  2d  day  of  Oct.  1846.  On  the 
execution  was  indorsed,  '^  Levied  within  on  a  threshing  ma- 
chine and  fanning  mill,  and  old  cooking  stove.  The  stove 
levied  upon  19th  Nov.  1845 ;  1  two  year  old  heifer,  1  year  old 
December  22d,  1845.  The  above  advertised  for  sale  at  one 
o'clock  in  the  afternoon  of  the  31st  of  December.  The  property 
on  hand  for  want  of  bidders. 

(Signed)  N.  Wark,  Const." 

Also  as  follows :  "  I  hereby  renew  this  ex'n  at  the  request  of 
the  plff.,  to  run  90  days,  Dec.  31,  1845w 

S.  HuBBELL,  Justice  Peace." 

Also  as  follows!  *^  The  two  year  old  heifer  claimed  by  Sewell 
for  old  Mrs.  Chapman,  and  released  from  this  execution.  The 
stove  sold  4th  March  1846,  to  Wm.  Bosworth,  for  ^14  The 
heifer  sold  to  Francis  Blane  for  4  dollars,  March  4,  1846. 

(Signed)  N.  Wark,  Constable." 

Also  "  Rec'd  from  Wark  on  this  ex'n  18  dollars." 

There  was  proof  tending  to  show  that  the  defendants  took 
down  the  stove  in  the  plaintiff's  house,  where  it  was  in  use,  and 
carried  it  away  on  the  4th  of  March  1846,  and  also  that  the 
constable  did  not  offer  it  for  sale  during  the  first  life  of  the  exe- 
cution ;  though  some  persons  attended  at  the  time  the  sale  was 
advertised,  to  bid  thereon.  Also  that  the  plaintiff  bought  the 
stove  of  Conant,  the  plaintiff  in  the  execution,  in  November 
1842,  and  that  the  judgment  was  for  the  purchase  money. 
The  cause  was  tried  by  a  jury,  who  gave  a  verdict  of  $25  for 
the  plaintiff.  Among  other  objections  taken  by  the  defendants 
was  one  to  a  portion  of  the  charge  of  the  justice  to  the  jury,  set 
forth  in  his  return,  as  follows :  "  4th  objection — I  charged  the 
jury  that  there  was  no  law  authorizing  the  renewal  of  an  exe- 
cution before  it  was  out ;  tliat  there  was  no  levy  indorsed  on 
the  execution  after  the  renewal,  and  it  was  no  justification  to 
the  officer  having  the  renewal  on  the  execution,  if  he  obtained 
it  by  a  false  return ;  that  the  testimony  was  that  there  were 
bidders  present  at  different  times,  to  bid  on  the  property,  and 
that  I  charged  the  jury  that  these  and  all  other  matters  in  the 
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imit  were  for  their  consideration ;  that  they  had  beard  the  law 
and  were  judges  of  the  law  and  the  fact  and  would  find  accor- 
dingly." The  defendants  sued  out  a  writ  of  certiorari  and  the 
court  of  common  pleas  reversed  the  judgment,  and  Chapman 
sued  out  a  writ  of  error  to  reverse  that  judgment  in  this  court 

J.  C.  Hubbell  ^  L.  Stetson,  for  the  plaintiff  in  error. 

O.  M.  Becktoiih,  for  the  defendants  in  error. 

By  the  Court,  Hand,  J.  It  is  not  necessary,  in  the  view  I 
have  taken  of  this  cause,  to  discuss  the  point  whether  it  was 
competent  for  the  plaintiff  in  this  action  to  show  that  the  return 
of  the  constable,  that  the  property  was  on  hand  for  want  of 
bidders,  was  false.  {77ie  People  v.  Hopsorij  1  Denio,  679. 
Glover  v.  WhUtenhaU,  2  Id.  633.  Browning  v.  Hanford, 
7  BxU^  120.  Putnam  v.  Man,  3  Wend.  202.  Townsend  v. 
Olin,  5  Id.  207.  Evans  v.  Parker,  20  Id.  622.  Weeks  v.  El- 
lis, 2  Barb.  S.  C.  Rep.  320.  Cowen  ^  HUPs  Notes,  1085, 1087, 
8,  9,  1090.)  The  charge  of  the  justice,  that  the  execution 
could  not  be  renewed  on  the  last  day  it  had  to  run  was  errone- 
ous ;  and  as  it  may  have  misled  the  jury,  the  common  pleas 
were  right  in  reversing  the  judgment.  A  misdirection  in  the 
charge  of  the  justice,  on  a  point  of  law  material  in  the  case,  has 
very  properly  been  held  to  be  error.  ( Trt4stees  of  Penn  Yan 
V.  Thome,  6  HUl,  326.) 

It  has  been  held  that  an  execution  may  be  renewed  without 
a  return  of  nulla  bona  indorsed  thereon.  ( Wickham  v.  Miller, 
12  John.  320.)  And  this  without  any  written  return,  and 
after  return  day,  and  repeatedly.  {Visgerv.  Ward,  1  Wend. 
661.)  And  in  The  People  v.  Hopson,  (1  Denio,  674,)  it  was 
held  that  this  could  be  done  after  a  sufficient  levy  upon  prop- 
erty during  the  first  life  of  the  execution.  In  that  case  the  exe- 
cution ran  out  on  the  6th  of  the  month,  was  renewed  on  the 
7th,  and  a  new  levy  made  on  the  same  day,  upon  the  same 
property.  It  was  also  repeated  in  that  case,  that  a  mere  levy 
is  not  satisfaction  of  a  judgment,  contrary  to  some  eajrlier  de- 
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cisdons*  (4  Cowen,  417.  7  Id.  13,  310,  315.)  It  has  beea 
said  that  a  renewal  is  improper  after  sufficient  levy.  {Cawen^s 
Tr.  1074.)  But  that  objection  is  overruled  by  The  People  v, 
HopsoHj  (supra.)  I  find  no  decision  directly  upon  the  question 
whether  there  can  be  a  renewal  before  the  time  which  the  exe- 
cution has  to  run  is  fully  elapsed.  In  the  case  before  us,  the 
renewal  was  on  the  90th  day,  and  the  last  the  execution  had  to 
run.  In  Cornell  v.  Cook,  (7  Cowen,  310,)  and  Brown  v.  Cook^ 
(9  John.  361,)  it  was  decided  that  the  Uen  was  lost  by  sufier- 
ing  the  execution  to  expire  without  sale.  If  this  be  still  the 
rule,  it  follows  that  unless  the  execution  can  be  renewed  before 
it  wholly  runs  out,  or  simultaneously  therewith,  the  lien  is 
gone,  although  the  property  remains  unsold  for  want  of  bidder^ 
or  because  it  was  found  too  late  to  advertise  and  sell,  or  for  any 
other  cause,  however  vigilant  the  officer.  This  might  give  a 
junior  levy  or  subsequent  purchaser  the  preference,  and  should 
not  be  allowed,  unless  by  some  positive  rule  of  law.  The  stat- 
ute declares  that  "  if  any  execution  be  not  satisfied,  it  may  from 
time  to  time  be  renewed  by  the  justice  issuing  the  same,  by  an 
indorsement  thereon  to  that  effect,  signed  by  him,  and  dated 
when  the  same  shall  be  made."  And  the  renewal  shall  be 
deemed  to  renew  the  execution  in  full  force  in  all  respects  for 
90  or  30  days,  according  to  the  amount.  (2  JR.  /S'.  251,  i  146.) 
It  is  further  provided  that  '^  a  constable  shall  not  levy  upon,  or 
sell,  any  property,  or  imprison  a  defendant  upon  any  execution 
after  the  time  limited  therein  for  its  return,  unless  such  execu- 
tion shall  have  been  renewed."  (2  R.  S.  253,  §  161.)  These 
sections  are  perhaps  more  explicit  than  the  acts  of  1824,  1818, 
and  1813.  (1  R.  L.  393.  Act  of  1824,  §  14,  18,)  It  was  held 
in  1823,  that  after  a  return  that  the  property  was  on  hand  for 
want  of  bidders,  as  between  the  officer  and  the  party,  the  officer 
must  proceed  and  sell,  the  first  opportunity.  {Pixley  v.  BiUts^ 
2  Cowen,  421.)  This  was  put  on  the  ground  of  necessity,  be- 
cause after  a  levy  on  sufficient  property,  the  execution  could  not 
be  renewed.  We  have  seen  that  this  is  a  mistake.  (Hie 
People  r.  Hopson^  supra.)  And  the  plain  language  of  the 
MU«t4k  pi;ohibit»  the  ezccujtion  of  the  process  after  Uie  return 
Vol.  VII.  '      10 
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day,  unless  renewed.  (}  161.)  An  alias  or  testatum  fieri 
facias,  regularly,  should  be  tested  on  the  day  the  fi,  fa,  wa3 
returaable.  {TiddPs  Pr.  931.)  When  sufficient  property  is  on 
hand  for  want  of  buyers,  the  renewal  is  in  the  nature  of  the 
writ  of  venditioni  exponas,  which  does  not  issue  to  give  author- 
ity to  the  sheriff  to  sell,  but  to  compel  him  to  do  so.  (7  Bac 
Abr.  458.  Clark  v.  Withers,  6  Mod,  298.)  It  is  considered 
a  branch  of  the  fi.  fa.  and  not  a  distinct  process.  {Hugh  v. 
Rees,  i  M,  ^  W,  468.)  No  doubt  if  the  property  seized  turns 
out  to  be  insufficient,  the  renewal  would  authorize  a  further 
levy  for  the  deficiency.  The  question  is  not  on  the  power  to 
renew  where  sufficient  property  has  been  levied  upon  and  the 
delay  has  been  with  the  consent  of  the  plaintiff  and  without 
that  of  the  defendant.  That  question  does  not  arise  here ;  for 
there  is  no  proof  that  the  plaintiff  interfered  to  delay  the  execu- 
tion of  the  process  during  the  first  life.  The  question  here  is, 
whether  an  execution  may  be  renewed  on  the  last  day,  so  as  to 
retain  the  lien.  I  have  no  doubt  it  may,  and  perhaps  this  is 
the  only  mode  of  saving  the  rights  of  the  plaintiff.  Both  sec- 
tions of  the  statute  above  referred  to,  seem  to  favor  this  con- 
struction, and  to  me  it  appears  both  legal  and  just. 

The  judgment  of  the  court  of  common  pleas  must  be  af- 
firmed. 

Judgment  affirmed. 


Same  Term.    Before  the  same  Justiees. 
DoLiTTLE  vs.  Eddy. 

A  witiuM  can  not  be  allowed  to  gite  Ui  opinion  as  to  the  amount  of  damages  sus- 
tained hf  a  party,  in  conseqaenee  of  a  mill  lying  still.  Bat  if,  in  answer  to  a 
^estion  as  to  his  opinion,  the  witness  only  states  facts,  enor  wiU  not  lie. 

An  execntoiy  contract  fyx  the  salo  and  pwchase  of  land,  giving  to  the  purchaser 
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ft  ligfal  to  eater  and  powm  the  premises  until  defiralt  in  the  pftjmeiii  of  thft 
porehase  money,  without  any  time  being  fixed,  and  without  any  reservation 
of  rent,  is  as  respects  the  possession,  but  a  UcenM  and  not  a  kase. 

It  is  not  a  permanent  interest  in  the  land ;  nor  is  it  an  estate ;  nor  does  the  rela- 
tion of  landlord  and  tenant  exist 

Such  license  operates  as  an  excise  for  the  vendee's  possession,  and  he  can  not  be 
treated  as  a  wrongdoer,  until  default ;  at  least  not  without  a  demand  of  pos- 
session. 

Under  an  executory  contract  of  sale,  authorizing  the  purchaser  to  enter  into  pos- 
session, and  reserving  to  the  vendor  the  right  to  re-enter  on  the  non-payment  of 
either  installment  of  the  purchase  money,  the  vendor,  upon  a  default,  may  re-onter 
and  thereby  revoke  or  countermand  the  license. 

A  mere  license  does  not  draw  the  title  in  question,  within  the  statute  in  relation 
to  the  jurisdiction  of  justices  of  the  peace. 

Error  to  the  late  GliDton  commoD  pleas.  Eddy  sued  Do- 
little  in  a  justice's  court,  in  trespass,  alledgiug  that  he  was  in 
possession  of  a  sawmill,  and  that  the  defendant  entered  and  for* 
bid  the  plaintiff's  sawyers  working  in  the  mill,  by  which  he 
was  turned  out  of  the  use  of  the  mill.  The  defendant  pleaded 
the  general  issue,  and  that  the  mill  was  contracted  to  be  sold 
to  one  John  McMartin  by  the  defendant,  with  authority  to  the 
defendant  to  re-enter  in  case  of  default  in  making  the  payments ; 
and  that  he  entered  for  that  cause.  The  plaintiff  repUed,  deny- 
ing the  defendant's  right  of  possession,  under  any  contract 
Judgment  was  given  for  the  plaintiff,  by  the  justice,  and  Do* 
little  appealed  to  the  common  pleas,  where  the  plaintiff  Eddy, 
again  succeeded,  and  Dolittle  brought  a  writ  of  error  to  this 
court  On  the  trial  in  the  common  pleas,  a  contract  to  convey 
the  mill,  given  by  Dolittle  to  one  McMartin,  was  proved.  The 
payments  were  to  be  made  by  installments,  in  lumber,  delivered 
in  the  mill  yard,  and  upon  payment  of  the  purchase  money,  ac- 
cording to  the  terms  of  the  agreement.  Dolittle  was  to  execute 
a  deed.  The  last  clause  of  the  contract  ran  thus :  ^'  and  it  is 
specially  provided  that  in  case  the  said  John  fails  to  make  or 
fulfill  any  one  installment,  the  said  Lucus  (the  plaintiff)  may 
re-enter  and  take  possession  at  any  time."  The  vendee  took 
possession,  and  afterwards  assigned  the  contract  and  delivered 
possession  to  Eddy.  One  of  the  installments  not  being  paid, 
Dolittle  demanded  payment,  upon  which  it  was  paid,  all  but  be- 
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tveen  90  aAd  30  dollars,  which  not  being  paid,  DolHtle's  agent 
entered  the  mill  and  forbid  Eddy's  men  sawing  therein ;  upon 
which  they  left  it.  Various  questions  arose  during  the  trial,  and 
decisions  were  made,  and  exceptions  taken,  fiurly  presenting 
the  points  noticed  in  the  opinion  of  the  court 

F.  A.  Huibell  ^  G.  M.  BeckwUh,  for  the  plaintiff  in  eiron 

C  F.  Tabor  4*  G*  A.  Simmons,  for  the  defendant  in  error. 

By  the  Court,  Hand,  J.  The  question  to  the  witness 
Springer,  '<  what  was  the  damage  accruing  to  Mr.  Eddy  by  the 
miQ  lying  still  a  fortnight  ?"  was  improper.  The  witness,  by 
well  settled  rules  of  evidence,  could  not  be  allowed  to  give  his 
opinion  in  such  a  case.  He  could  only  give  the  facts.  But  as 
the  witness,  in  his  answer,  only  stated  facts,  en'or  will  not  lie 
for  that  erroneous  decision,  because  no  harm  was  done  by  it 

Two  questions  arise  on  the  merits  of  the  case.  Had  the  de* 
fendant  a  right  to  enter  and  take  possession  ?  And  if  he  had, 
could  he  make  this  defense  in  a  justice's  court? 

It  is  contended  that  the  defendant  could  not  enter  and  take 
possession,  without  a  demand  and  a  notice  of  such  intention. 
That  this  is  in  the  nature  of  a  forfeiture,  and  after  he  had  re- 
ceived a  payment  upon  the  installment  after  it  was  overdue,  he 
must  give  reasonable  notice  of  his  intention  to  re-enter.  That 
at  least  the  plaintiff  was  tenant  at  will,  and  being  so,  the  ten- 
ancy must  be  determined  in  the  mode  prescribed  by  the  statute. 
It  is  unnecessary  here  to  inquire  what  would  be  the  effect,  in 
equity,  on  a  bill  for  specific  performance,  of  the  breach  of  the 
contract,  by  non-payment  In  this  case,  the  plaintiff  sues  in 
trespass ;  and  he  must  maintain  his  actioq,  if  at  all,  upon  his 
legal  rights.  Unless  the  defense  was  inadmissible,  so  that  the 
error  was  harmless,  the  court  were  clearly  wrong  in  saying  to 
the  jury  that  the  2d  installment  was  so  nearly  paid  up,  that  the 
contract  was  substantially  fulfilled.  A  mere  trifle  might  be  dis- 
regarded as  a  mistake  or  waiver,  under  circumstances,  but  here 
was  a  clear  deficiency  remaining  unpaid.    The  vendee,  and 
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those  holding  under  him,  had  no  right  to  fulfill  in  part  and  theti 
insist  that  the  vendor  should  remit  the  rest.    This  is  not  a  cas^ 
of  forfeiture  of  an  estate,  hut  a  question  of  possession  or  occu-  \ 
pancy,  while  the  contract  remains  executory. 

This  brings  us  to  the  question,  what  estate,  or  interest,  or  right 
had  the  plaintiff?  It  is  said  in  some  of  the  cases,  that  a  yendee 
entering  into  possesedon  under  a  contract  to  purchase,  or  an  agree- 
ment  to  lease,  is  a  tenant  at  will.  In  others  in  this  state,  he  is 
said  to  be  qtmsi  tenant  at  will.  {Jackson  v.  Miller,  7  Cowen,  747. 
Jackson  v.  Moncrief,  6  Wend.  29.  Cooper  v.  Stower,  9  John.  331. 
Wright  V.  Moore,  21  Wend.  230.)  But  it  is  clear  that  here  the 
vendee  may  be  sued  in  ejectment  without  notice  to  quit.  Cer- 
tainly after  default  in  fulfilling  the  contract,  and  that  without  a 
clause  of  re-entry.  (Jackson  v.  MiUer,  7  Cowen,  751.  Jackson 
V.  Moncrief,  5  Wend.  29.  4  Kent,  723.)  The  English  rule  is 
different.  {Right  v.  Beard,  13  East,  210.  Doe  dem.  Newhy  v. 
Jadcson,  IB.  ^  C.  448.)  But  there  the  vendee  is  considered  a 
tenant  at  will.  (1  Saund.  Rep.  276, 71.  a.  Am.  ed.  1846,  and  cases 
there  cited.  And  see  Roe  v.  Street,  2  A.  ^  E.  329.  Doe  ex 
dem.  Jones  v.  Jones,  10  B.  4*  C  718.  Doe  dem.  Nicholl  v. 
McKaeg,  Id.  721.  Hegan  v.  Johnson,  2  Taunt.  148.  Comyn, 
L.  4*  T.  291.)  In  this  case  there  is  no  express  consent  that 
the  vepdee  may  enter  and  occupy.  And  a  mere  executory  con- 
tract to  purchase  land  will  not  confer  a  right  to  enter.  {Erwin 
V.  Olmsted,  7  Coujen.  229.  Suffern  v.  Townsend,  9  John.  36.) 
But  perhaps  this  is  implied  from  the  last  clause  of  the  agree- 
ment <^  And  it  is  specially  provided  that  in  case  the  said  John 
fails  to  make  or  fulfill  any  one  of  the  installments  the  said  Lu- 
cas may  re-enter  or  take  possession  at  any  time."  And  the 
pa3rments  were  to  be  made  in  lumber  delivered  at  the  mill  yard. 
Admitting,  then,  that  here  was  permission  to  enter  and  occupy, 
the  nature  of  that  permission  or  license  is  important ;  for  if  it 
amounts  to  an  interest  in  the  land,  properly  so  considered,  the 
defendant  must  fail.  For  that  is  considered  title,  for  the  pur- 
poses of  jurisdiction ;  and  the  defendant  not  having  taken  the 
proper  steps  in  pleading,  he  can  not  interpose  his  right  or  claim 
of  title  on  the  trial,  (2  R.  S.  237,  }  62,)  nor  can  he  do  this  in  the 
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common  pleas,  on  an  appeal.  So  it  was  decided  under  the 
former  law ;  and  the  rule  seems  reasonable.  {Dewey  v.  Bard* 
well,  9  Wend.  65.)  It  is  sometimes  difficult  to  distinguish 
between  an  easement,  a  license,  and  a  lease.  A  license  is  an  au- 
thority or  power  given  to  a  man  to  do  a  lawful  act,  without 
which,  he  could  not  do  it,  {Co.  Litt.  52,  &,)  and  is  said  to  be 
personal,  and  can  not  be  transferred,  (2  Litt.  Ab.  217,  diing  12 
Ben.  7,  25, 18  Ed.  414,)  and  is  countermandable,  unless  there  is 
a  certain  time.  {Poph.  1,  §  1.)  Savage,  C.  J.,  in  Mumford  v. 
Whitney,  (15  Wend.  380,)  reviewed  the  authorities,  and  said, 
''  A  license  is  an  authority  to  enter  on  the  lands  of  another,  and 
do  a  particular  act  or  series  of  acts,  without  possessing  any  in- 
terest in  the  land.  It  is  founded  in  personal  confidence,  is  not 
assignable,  and  is  valid  though  not  in  writing."  And  he  adds : 
'^  A  license  to  enter  upon  land  does  not  purport  to  convey  an 
interest  in  land ;  it  is  substantially  a  promise  without  consider- 
ation." It  differs  from  an  easement,  which  is  an  interest  in 
landis,  and  requires  a  writing  within  the  statute  of  frauds.  {Fen- 
Oman  v.  Smith,  4  East,  107.  Hewlins  v.  Shippam,  5  'B.  ^ 
C.  229.)  And  is  a  service  or  convenience  one  hath  on  the  land 
of  another,  without  profit.  (3  Cruise,  530.  Bayley,  J.  in 
Hewlins  v.  Shippam,  supra.)  A  lease  is  a  contract  for  the  pos- 
session and  profits  of  lands  and  tenements  on  one  side,  and  a  re- 
compense of  rent  or  other  compensation  on  the  other.  (4  Cruise, 
15.  1  HiU.  Abr.  130.)  A  mere  license  to  occupy,  use,  or  take 
the  profits  of  land,  is  in  the  nature  of  a  lease.  This,  however, 
seems  to  pass  no  estate.  Though  it  is  said  a  license  to  occupy 
for  a  certain  time,  is  a  lease.  (15  Viner,  92.  Hobart,  C  J.  in 
Tisdale  v.  Essex,  Hob.  35,  and  see  3  Kent.  452.)  It  seems  a 
beneficial  license,  to  be  exercised  on  land,  may  be  given  without 
writing.  ( Tayler  v.  Waters,  7  Taunt.  374.  Webb  v.  Pater- 
noster, Palm.  71.  Wood  v.  Lake,  Say,  3.  Leggins  v.  Inge,  7 
Bing.  682.  Cook  v.  Steams,  11  Mass.  533.)  But  in  such 
case,  it  is  perhaps  a  mere  excuse.  {Prince  v.  C€ise,  10  Conn. 
Rep.  375.  Kent  v.  Kent,  18  Pick.  569.)  And  the  English 
cases  above  cited  in  support  of  the  rule  to  the  extent  they  were 
carried,  have  been  doubted.    (1  Sugd.  on  Vend.  138.    But  see 
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Mtmford  v.  Whitney,  15  Wend.  380 ;  Whitmarsh  v.  Walk^ 
er,  1  Mete.  313 ;  Jadcson  v.  Babcockj  4  JbAn.  418 ;  Thompson 
V.  Qregonfy  4  /rf.  81.    Jackson  v.  £ueZ,  9  /rf.  298.) 

I  think  the  result  of  the  cases  in  this  state  is,  that  as  to  the 
possessiba,  an  executory  contract  for  the  purchase  of  land,  giv- 
ing to  the*  purchaser  a  right  to  enter  and  possess  until  default 
in  the  payment  of  the  purchase  money,  without  any  iBxed  pe- 
riod and  without  any  compensation  being  made  for  the  use,  is 
but  a  license  and  not  a  lease.  It  is  clear  that  it  is  not  an 
easement  within  the  definition  of  that  term.  It  is  not  a  perma- 
nent interest  in  the  land,  nor  is  it  an  estate.  (3  Kent,  452.) 
The  relation  of  landlord  and  tenant  in  no  sense  exists  between 
vendor  and  vendee.  ( Watkins  v.  Holman,  16  Pet.  Rep.  64,  Mo 
Lean,  J.)  It  wants  an  essential  quality  of  a  lease  ;  a  stipulation 
for  compensation  to  the  owner.  Though  in  England,  as  we  have 
seen,  one  who  enters  under  an  agreement  for  a  lease,  or  to  pur- 
chase, is  a  tenant  ^t  will,  unless  he  pays  or  agrees  to  pay  rent 
or  compensation  for  the  use.  (1  Saund.  Rep.  276  n.  a.  Am. 
ed.  1846,  and  cases  there  dted.  2  Smithes  Leading  Cases,  76, 
cmd  cases  there  cited.  And  see  Rex  v.  CoUett,  Russ.  ^  R.  C. 
C.  498 ;  Doe  v.  Rock,  1  Carr.  and  Marshman,  549.)  But  our 
courts,  at  least  for  the  purposes  of  entry,  have  not  so  considered  it ; 
and  in  several  cases  have  denominated  it  a  license.  {Suffern  v. 
Tovmsendj  9  John.  35.  Cooper  v.  Sfpwer,  Id.  331.  Erwin  v. 
Olmsted,  7  Cowen,  229.  Mooers  v.  Wait,  3  Wend.  104. 
Wright  V.  Moore,  21  Id.  230.)  «  Taken  in  its  strict  import,  it 
is  a  mere  license."  {Cotden,  J.  in  Wright  v.  Moore,  supra.) 
Such  license  operates  as  an  excuse  for  his  possession,  and  he 
can  not  be  treated  as  a  wrongdoer  until  default,  at  least  not 
without  a  demand  of  possession.  A  mere  license  does  not  draw 
the  title  in  question,  within  the  statute  in  relation  to  the  juris- 
diction of  justices.  (2  R.  S.  226  i  4.  Wickham  v.  Seelye,  18 
Wend.  650.  Chandler  v.  Dtianej  10  Id.  563.  Ex  parte  Co- 
bum,  1  Cowen,  568.) 

If  the  defendant  can  show  a  license,  I  think  he  may  show  a 
revocation  of  a  license.  Certainly  if  the  defendant  sets  up  a 
the  plaintiff  can  show  it  countermanded,  determinedi 
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or  revoked  And  title  is  no  more  in  question  by  one  party 
showing  this,  than  the  other. 

It  was  admitted  that  Eddy  had  no  greater  rights  than  Mc- 
Martin,  the  original  vendee.  And  it  follows,  that  Dolittle,  un- 
der jthe  circumstances  of  this  case,  could  treat  the  license  as 
countermanded.  That  gave  him  a  right  to  re-enter.  {Hyatt 
V.  Woodj  4  John,  150.)  Even  a  landlord  has  a  right  to  re-en- 
ter upon  a  tenant  at  will,  though  he  must  determine  the  ten- 
ancy before  he  can  bring  ejectment.  The  plaintiff  then  had  a 
mere  Ucense  to  occupy  if  he  paid  the  purchase  money.  He  did 
not  pay,  and  the  defendant  entered,  thereby  revoking  or  counter- 
manding the  license.  Title  was  not  in  question.  It  was  sim* 
ply  a  question  of  payment,  and  the  license  stood  or  fell  with 
that  question. 

There  must  be  a  venire  de  novo  in  the  Clinton  county  court 

Judgment  reversed. 


Same  Term.    Before  the  same  Justices. 
BoYCE  vs.  Brown. 

ReqnititM  of  an  aniwer,  under  the  Code  of  1848. 

Although  the  fonne  of  pleading  preTiously  in  use  an  not  now  appficable,  paxtie- 
nlarly  aa  to  the  clanification  of  actions,  yet  the  manner  of  itating  the  elaimer 
defense,  as  required  by  the  code,  with  that  exception,  and  that  of  certain  Ibmud 
parts,  still  remains.  The  pleader  may  use  his  own  language ;  but  the  plead- 
ing must  contain  the  necessary  matter,  and  it  must  be  stated  in  an  intelligible, 
issuable  form,  capable  of  trial.    Per  Hand,  J. 

Facts  must  still  be  set  forth  according  to  their  legal  effect  and  operatioB,  and  BOt 
the  mere  evidence  of  those  facts ;  nor  aignments ;  nor  inferences ;  nor  maitcr 
of  law  only.    Per  Hand,  J. 

Nor  should  pleadings  be  hypothetical ;  nor  in  the  altematiTe ;  nor  destitute  of 
truth  and  certainty.    Per  Hand,  J. 

Section  199  of  the  code  of  1848  (corresponding  with  ( 150  of  the  amenMl  Md^i) 
if  a  statutory  inhihitiftn  against  di^icity,  in  stating  two  datofaa  tcfpthtf* 
Each  dsftnse,  or  gnrand  of  deftnst,  must  be  soparatalj  stvtad.    And  thii^  # 
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seems,  applies  to  more  than  one  defense  to  the  same  eaase  of  action,  as  well  as 

to  different  defenses  to  different  causes  of  action. 
As  a  general  rule,  a  pleading,  to  be  good  by  the  settled  principles  of  pleading  as 

modified  by  the  code,  nmst  state  the  facts  constitating  a  legal  cause  of  action, 

or  ground  of  defense.    And  these  should  be  set  forth  in  a  plain,  direct,  definite, 

certain,  and  traversable  manner,  and  according  to  their  legal  effect 
Any  number  of  facts  constituting  one  cause  of  action,  or  one  defense,  may  be 

combined ;  but  each  cause  of  action,  and  each  defense,  should  be  stated  sepa^ 

rately,  so  as  to  be  capable  of  trial. 
Method  of  pleading  a  right  of  way. 
A  party  having  a  private  way,  cannot  justify  going  exlra  viam^  because  the  road 

is  impassable. 
A  plaintiff,  by  going  to  trial  upon  the  answer  of  the  defendant,  admits  it  to  be 

true,  so  far  as  the  matter  is  set  out  issuably.    But  that  admission  does  not  aid 

a  defect  of  substance,  or  prevent  the  plaintiff  fVom  taking  advantage  ofii  upon 

the  trial. 
If  a  good  title  be  defectively  set  out,  U  seems  the  plaintiff  can  not,  under  the  904th 

section  of  the  code,  make  the  objection  on  the  trial.    But  where  the  title  itself) 

as  set  out,  is  defective,  or  where  in  truth  none  is  set  out,  the  case  is  different. 

Appeal,  by  the  defendant,  from  the  judgment  rendered  by 
the  judge  at  the  circuit,  upon  the  issues  of  law  arising  upon 
the  pleadings.  The  complaint  alledged  that  on  the  26th  of 
May,  1848,  the  defendant,  wrongfully  and  without  leave,  enter- 
ed upon  the  lands  in  the  possession  of  the  plaintiff,  with  his 
horses  and  wagons,  and  trod  down,,  ate  up  and  destroyed  the 
grass  and  herbage  and  crops  there  growing ;  and  that  he  wrong- 
fully broke,  csu*ried  away,  and  destroyed  the  gates,  bars  and 
fences,  potatoes,  corn  and  wood  of  the  plaintiff;  that  he  wrong- 
fully opened  the  gates  and  bars  to  the  piaintiflf's  enclosure, 
whereby  hogs,  geese,  cattle  and  horses  got  into  such  enclosure 
and  destroyed  his  grass  and  crops.  &c.  &c. ;  claiming  judgment 
for  $20.  The  defendant,  in  his  answer,  denied  the  several  acts 
and  things  alledged  in  the  complaint,  or  doing  any  act  or  thing 
on  any  lands  of  the  plaintiff,  or  in  his  possession,  except  in  pass* 
ing  from  the  main  road  (leading  to  Hartford,)  by  or  from  the 
house  on  the  farm,  then  or  formerly  owned  by  Jonathan  Brown, 
and  then  occupied  by  the  plaintiff,  to  the  dwelling  house  of  the 
defendant,  occupied  by  him.  That  as  to  the  defendant's  pass* 
ing  over  lands  in  the  plaintiff's  possession  and  over  the  said 
path  or  road  leading  from  the  house  occupied  by  the  plaintiff,  to 
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the  defendant's  house,  being  a  path  or  road  used  for  many  years 
as  a  road,  he,  the  defendant,  did  pass  over  and  travel  the  same, 
as  he  lawfully  might  do.  That  if  he  took  down  any  bars  or 
gates,  or  did  any  of  the  other  acts  or  things  alledged  against 
him,  it  was  because  the  same  obstructed  his  passage,  and  were 
wrongfully  put  and  placed  there  by  the  plaintiff,  and  were  ne- 
cessary to  be  removed  in  order  to  enable  the  defendant  to  pass 
through  and  go  over  the  same.  That  the  said  road  was  at  the 
said  time  and  times  a  public  highway  by  user  under  the  statute, 
or  if  not  a  public  highway  was  a  private  way  or  road,  and  that 
the  defendant  had,  at  the  said  time  and  times,  a  right  of  way 
across  the  said  land  and  in  the  road  in  question  ;  he  and  others 
before  him  having  used  the  said  road  or  passage,  as  and  for  a 
road  or  highway,  for  upwards  of  thirty  years,  for  themselves, 
their  teams,  horses,  cattle,  &c.  That  the  defendant  and  those 
before  him,  and  othei^s,  had  the  peaceable  use  of  said  road,  as  a 
road  or  way,  for  upwards  of  thirty  years,  and  that  too  by  the 
license,  consent  and  permission  of  Jonathan  Brown,  the  owner 
of  said  land  and  farm.  That  the  plaintiff  purchased  his  farm 
on  which  his  said  dwelling  house  stood,  of  the  said  Jonathan 
Brown,  and  the  road  or  passage  in  question  was  at  the  said  time 
used  as  a  road  or  highway,  and  the  said  Jonathan  Brown  at  the 
time  when  the  said  defendant  built  and  erected  his  said  dwelling 
house,  agreed  with  the  defendant,  in  consideration  that  he  the 
said  defendant  would  build  and  erect  his  said  house,  at  the  place 
and  where  he  did  erect  it,  that  he  the  said  defendant  should  and 
might  always  and  forever  have  and  use,  and  have  the  right  to 
use  and  occupy  the  said  road  or  passage  aforesaid,  leading  by 
or  from  the  said  house,  on  the  said  Jonathan  Brown's  farm,  to 
the  said  dwelling  house  of  the  plaintiff  as  the  same  was  then  and 
had  since  been  used,  as  and  for  a  road  or  highway ;  and  that 
the  defendant  might  and  should  travel  and  enjoy  the  same  for 
that  purpose.  And  the  defendant  alledged  that  he  did  enter 
upon,  and  pass  over  said  road,  leading  across  said  farm,  using 
the  same  as  a  road  or  way,  for  himself,  friends,  family  and 
teams,  as  he  lawfully  might.  And  he  denied  entering  upon  the 
pluiatifii's  premisei^  or  premises  in  his  possession,  except  m  pass- 
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iDg  ot«r  said  road ;  and  alledged  that  if  he  ever  turned  aside  or 
turned  out  of  said  road  or  path,  it  was  because  the  same  was 
unlawfully  and  wrongfully  obstructed  or  rendered  impassable  at 
the  particular  place,  by  the  plaintiff  or  others,  so  that  he  could 
aot  otherwise  pass  along,  and  therefore  he  turned  aside  to  avoid 
the  obstructions,  and  he  removed  the  obstructions  as  he  lawfully 
might,  and  in  order  to  pass.  He  denied  that  he  ever  left  the 
gates  or  bars  down  wrongfully  or  unnecessarily,  as  alledged  in 
the  complaint ;  that  if  he  ever  did  so,  it  was  because  the  plain- 
tiff, by  his  act  (or  the  act  of  others)  had  so  chained  or  fastened 
up,  or  fixed  the  same,  that  the  defendant  could  not  put  or  fix  up 
the  same,  or  because  he  found  the  same  open  ;  that  if  any  po- 
tatoes or  corn  or  other  crops  were  injured,  it  was  because  the 
plaintiff  had  wrongfully  and  knowingly  put  the  same  in  the 
road  in  question,  where  the  defendant  had'  a  right  to  travel. 
And  the  defendant  denied  any  and  all  matters,  things  and  acts 
and  damages  alledged  in  the  complaint,  except  the  passing  over 
the  road  in  question,  and  denied  that  any  damage  was  sustain- 
ed by  means  thereof,  as  alledged  in  the  complaint.  And  he 
claimed  that  said  road  over  which  he  passed  was  a  public  high- 
way, or  at  all  events  a  private  way  or  road,  and  that  the  defend- 
ant had  a  right  of  way,  or  an  easement,  in  and  over  the  same, 
by  prescription,  by  agreement,  and  by  actual  user  of  himself 
and  others  for  over  20  years,  and  from  necessity.  That  the 
plaintiff  was  a  mere  tenant  of  said  premises.  As  to  any  act  or 
thing,  or  alledged  trespass,  if  any,  prior  to  the  time  alledged  in 
the  complaint,  the  defendant  alledged  that  there  had  been  a 
former  trial  and  judgment  for  the  defendant  upon  the  same,  be- 
fore Silas  Hall,  Esq.  justice  of  the  peace,  in  a  suit  brought  by  the 
plaintiff  against  the  defendant.  He  denied  that  any  damage 
was  done  by  cattle  or  beasts,  as  alledged  in  the  complaint,  and 
alledged  that  he  had  at  the  several  times  a  right  to  travel  and 
pass  over  said  land  and  road  ;  that  the  plaintiff,  when  he  enter- 
ed upon  and  took  possession  of  said  farm,  did  so  with  know- 
ledge of  the  right  of  the  defendant  to  pass  over  and  travel  the 
ttune,  and  subject  thereto ;  that  if  the  defendant  entered  on  any 
land  in  the  plaintiff's  possession  other  than  in  passing  over  said 
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road|  which  however  he  denied  doing,  it  was  upon  lawM  boai- 
ness  with  the  express  or  implied  license  and  permission  of  the 
plaintiff. 

The  judge,  at  the  circuit,  ordered  judgment  to  be  given  for 
the  plaintiff,  for  the  insufficiency  of  the  answer ;  with  leave  to 
the  defendant  to  withdraw  his  answer  and  substitute  a  new  one, 
on  payment  of  costs. 

/.  C  HopkmSf  for  the  plaintiff. 

O.  F.  Thampsorij  for  the  defendant 

By  the  Courts  Hand,  J.  The  answer  admits  an  entry  upon 
the  land  of  the  plaintiff,  and  sets  up  matter  in  justification ;  and 
the  important  question  is,  does  it  in  substance  contain  a  justifi- 
cation? It  was  put  in  before  the  code  was  amended.  The 
code  then  required  that  the  answer  should  contain,  ^  In  respect 
to  each  allegation  of  the  complaint  controverted  by  the  defend- 
ant a  specific  denial  thereof,  or  of  any  knowledge  thereof,  suffi- 
cient to  form  a  belief.  2d.  A  statement  of  any  new  matter 
constituting  a  defense,  in  ordinary  and  concise  language,  with- 
out repetition,  and  in  such  a  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  was  intended."  And  the 
different  grounds  of  defense  were  to  be  stated  separately.  ( Code^ 
H 128, 9.)  The  118th  section  abolished  all  the  forms  of  plead- 
ing theretofore  existing,  but  did  not  abolish  the  fundamental 
principles  by  which  legal  controversies  had  been  conducted. 
That  perhaps  was  impossible,  without  changing  or  interfering 
with  the  rights  of  parties. 

An  eminent  writer  says  that  "  pleading  is  a  statement,  in  a 
logical  and  legal  form,  of  the  facts  which  constitute  the  plain- 
tiff's cause  of  action,  or  the  defendant's  ground  of  defense.  It 
is  the  formal  mode  of  alledging  that  on  the  record,  which  would 
be  the  support  or  the  defense  of  the  party,  in  evidence."  (1  Chit, 
on  PL  196.)  This  definition  is  as  true  now  in  relation  to  sub- 
stance, as  before  the  code.  The  forms  before  in  use  are  not 
now  in  some  respect  <'  legal  forms,"  particularly  as  to  the  dassifi- 
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cation  of  actions ;  but  the  manner  of  stating  the  claim  or  de» 
fense,  as  required  by  the  code,  with  this  exception,  and  that  of 
certain  formal  parts,  still  remains ;  and  in  other  respects  I  have 
not  been  able  to  discover  that  any  great  change  has  been  mtfde 
in  the  substance  of  pleading.  The  pleader  may  use  his  own 
language,  but  the  necessary  matter  must  be  there,  and  be  stated 
in  an  intelligible  and  issuable  form,  capable  of  trial.  Facts 
must  still  be  set  forth  according  to  their  legal  effect  and  opera- 
tion, and  not  the  mere  evidence  of  those  facts,  nor  arguments  j 
nor  inferences,  nor  matter  of  law  only.  ( Chuld  on  Plead.  14, 63. 
IChii.  PL  196.  Dyett  v.  Pendletonj  8  Cotren,  792,  Spencer^ 
senator.  Orannis  v.  Clark^  8  Id.  36.  Kearny  v.  King^  1  CMi. 
Rep.  28.  Church  v.  CHiman,  15  Wend.  656.  2  Saund.  9,b.n,  z. 
Z  B.  if*  A.  66.)  Npr  should jleadiniBg  be  hypothetical.  {OotUd 
V.  Lasbury,  4  Tyr.  863.  I  B.  ^  P.  413^.  Z  M.  ^  Sel.  114. 
&eph.  PL  430, 1.)  Nor  in  the  alternative.  {Cook  v  Cos,  3 
M.  4*  Sd.  110, 114.  IB.i^P.  4137  Tchit.  PL  217.  Tifft 
V.  Tifftj  4  Denioj  175.)  In  this  case  the  title  or  right  (if  any)  is 
set  up  in  the  alternative  form ;  and  again  the  defendant  says, 
that  if  he  did  go  extra  viam,  it  was  because  the  way  was  ob- 
structed. Good  pleading  should  be  material,  single,  true,  un- 
ambiguous, consistent,  and  certain  to  a  common  intent  as  to 
time,  place,  person  and  quantity,  and  not  redundant  or  argu- 
mentative. I  do  not  say  that  under  the  code  a  failure  in  these 
particulars  would  be  fatal.  The  pleadings  are  to  be  Uberally 
construed,  with  a  view  to  substantial  justice,  and  the  court  is  to 
disregard  errors  and  defects  which  do  not  affect  the  substantial 
rights  of  the  party.  (§§  159,  176.)  But  these  qualities  were 
desirable  in  pleadings  at  law,  formerly,  and  the  same  general 
principles  governed  pleadings  in  equity.  BuUer,  J.,  in  Reed  v. 
Brookman,  (3  T.  R.  159,)  says,  "Pleading  is  the  formal  mode 
of  alledging  that  on  the  record  which  would  be  the  support  or 
defense  of  the  party  in  evidence  f  and  Mr.  Justice  Story  says, 
this  rule  is  equally  applicable  to  pleadings  in  equity  as  to  plead- 
ings at  law.  {Story*s  Eq.  PL  3,  n.  And  see  Lub^s  Eq.  PL 
pt.  2,  ch*  1,  h  111.)  There  should  be  some  proper  forms  of  pro- 
ceeding, without  which  logical  order  and  reasoning  can  not  be 
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preserved.  The  same  einm«3t  writer  says :  ''  It  is  obviovs  thuc 
in  every  sjrsteiii  of  jurisprudence  professing  to  provide  for  th9  ad- 
ministration of  justice,  there  must  be  some  forms  of  proceeding 
adopted  to  bring  the  matters  in  controversy  between  the  parties 
who  are  interested  therein,  before  the  tribunal  by  which  they 
are  to  be  adjudicated.  {Stor,  PL  §  1.)  Wh^i  the  law  and  Che 
fact  are  decided  by  the  judges,  there  is  not  the  same  necessity 
of  separating  them.  In  that  case  the  judge  selects  the  points  in 
the  pleadings  to  which  the  proofs  are  to  be  applied.  But  when 
this  is  done  in  the  haste  of  a  jury  trial  it  is  more  difficult,  and 
easts  upon  the  court  great  power  and  responsibility,  and  this  se* 
lection  often  takes  the  counsel  by  surprise.  The  judge  has  not 
<Mily  to  select  the  issues  to  be  tried,  and  perhaps  out  of  volumin- 
ous pleadings,  but  to  make  the  jury  also  possessed  of  them.  It 
may  be  questionable  whether,  in  the  class  of  cases  which  will 
admit  of  it,  that  great  and  prominent  characteristic  system  of 
our  jurisprudence,  trial  by  jury,  will  not  have  more  freedom  of 
action  and  be  more  complete  in  practice,  by  the  use  of  simple 
and  settled  forms  of  issues,  familiar  to  the  profession,  and  to 
which  juries  can  generally  respond,  yea  or  nay.  However,  in^ 
tending  to  avoid  all  hindrance  of  justice  by  mere  technicalities, 
our  lawgivers  have  assimilated  the  pleadings  in  equity  and  at 
law ;  and  endeavored  to  require  a  plain  statement  of  facts  for 
both  ;  and  it  is  the  duty  of  the  courts,  as  far  as  may  be,  to  carry 
that  change  into  effect,  in  good  faith  and  in  kll  its  spirit.  This 
must  be  done  by  liberal  amendments  and  by  disregarding  every 
thing  merely  formal;  but  to  disregard  substance  and  all  the 
plain  common  sense  rules  of  pleading,  will  lead  to  doubt,  sur^ 
prise  and  confusion,  open  the  door  for  chicanery,  and  utterly 
subvert,  in  effect,  the  trial  by  jury.  All  experience  has  shown 
that  the  trial  by  jury  is  best  adapted  to  direct  issues,  stript  of 
extrinsic  and  unnecessary  matters.  These  are  best  obtained  by 
truth  and  certainty  in  pleading.  Ld.  C.  J.  Hobart  said,  more 
than  two  centuries  since,  that  truth  is  the  goodness  and  virtue 
of  pleading,  and  certainty  the  beauty  and  grace  of  it.  {Slad$ 
V.  Drake,  Hob.  296.)  The  paragraph  from  which  this  senti- 
ment is  extracted  is  at  once  concise  and  elegant.     "  Littleton 
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wys  that  the  pleading  is  the  honorable,  commendable  and  piofitr 
aUe  part  of  the  law ;  and  by  good  desert  it  is  so.  For  cases 
arise  by  chance  and  are  many  times  intricate,  confused  and  ob- 
scured, and  are  cast  into  form  and  made  evident,  clear  and 
easy,  both  to  judge  and  jury  (which  are  the  arbitrators  of  all 
causes)  by  good  and  fair  pleading.  So  that  this  is  the  principal 
art  of  law,  for  pleading  is  not  talking ;  and  therefore  it  is  re- 
quired that  pleading  be  true  ;  that  is  the  goodness  and  virtue 
of  pleading ;  and  that  it  be  certain  and  single,  and  that  is  the 
beauty  and  grace  of  pleading."  When  set  forms  are  used;  of 
which  the  nature,  use  and  effect  are  known  to  all,  although  not 
literally  of  the  precise  meaning  given  to  them,  yet  no  embar- 
rassment is  felt  in  ascertaining  the  issue.  But  if  all  forms,  as 
such,  are  to  be  thrown  aside^  the  pleader  must  conform  to  cer- 
tain settled  principles  by  which  good  pleading  is  tested,  for  with- 
out such  rules,  doubt,  uncertainty  and  perplexity,  to  say  nothing 
of  constant  novelty  and  diversity,  will  tend  to  render  the  admin- 
istration of  justice  at  least  tardy,  precarious  and  irregular,  if  not 
capricious.  In  all  pleading  at  common  law,  in  whatever  lan- 
guage, and  whether  ore  tenus  or  written,  except  in  case  of  well 
xinderstood  and  familiar  forms,  we  find  truth  and  certainty  have 
been  insisted  upon.  The  pleading  before  us  wants  these. 
Truth,  because  inconsistent  with  itself.  Eveiy  lawyer  knows 
the  difference  between  a  public  and  private  way,  and  that  if 
public,  it  is  not  private ;  and  also  the  distinction  between  a  high- 
way by  statute,  by  grant,  by  prescription  and  of  necessity.  And 
it  is  uncertain,  because  in  the  form  of  disjunctive  propositions,  or 
negations,  and  in  the  alternative ;  and  also  in  part  hypothetical. 
As  I  understand  section  129,  (now  150,  which  is  the  same 
except  in  a  few  words,)  it  is  a  statutory  inhibition  against  du- 
plicity in  stating  two  defenses  together.  Each  defense  (or 
ground  of  defense)  must  be  separately  stated.  And  this,  I  think, 
afplies  to  more  than  one  defense  to  the  same  cause  of  action, 
as  well  as  to  different  defenses  to  different  causes  of  action ;  so 
thflut,  under  the  code,  as  amended  by  the  act  of  April  11, 1849, 
it  HUty  be  doubtful  whether,  what  was  matter  of  form  before, 
roquiciDg  a  special  demurrer,  is  not  now  matter  of  substance. 
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But  it  is  not  important  to  consider  that  point  in  this  case ;  nor 
whether,  if  duplicity  alone  does  not  now  make  the  answer  in- 
sufficient in  substance,  it  can  be  demurred  to  at  ail ;  (§  153  ;) 
for  I  think  this  answer  radically  defective  in  matter. 

All  that  I  mean  to  say  now.  is,  that  as  a  general  rule,  a  plead- 
ing, to  be  good  by  the  settled  principles  of  pleading  as  modified 
by  the  code,  must  state  the  facts  constituting  a  legal  cause  of 
action  or  ground  of  defense ;  and  these  should  be  set  forth  in  a 
plain,  direct,  definite,  certain  and  traversable  manner,  and  ac- 
cording to  their  legal  effect.  Any  number  of  facts  constituting 
one  cause  of  action  or  one  defense,  may  be  combined ;  but  each 
cause  of  action,  and  each  defense,  should  be  stated  separately, 
and  then  they  will  be  capable  of  trial.  {Code,  §§  142,  149, 150, 
160,  176.)    This  answer  does  not  conform  to  these  rules. 

It  is  said  there  are  five  kinds  of  private  ways.  By  grant, 
(and  reservation,)  prescription,  necessity,  custom,  and  statutes. 
( Woolrych  on  Ways,  9.)  I  doubt  whether  any  such  right  ex- 
ists here  by  custom,  which  is  a  sort  of  prescription  by  all  of  a 
certain  community  or  place.  Here,  except  by  proceedings  un- 
der the  statute,  a  right  of  way  rests  upon  grant,  prescription, 
necessity  or  reservation.  A  prescription  supposes  a  grant  before 
the  time  of  legal  memory.  A  way  of  necessity  derives  its  origin 
from  a  grant  and  by  operation  of  law.  In  pleading  a  way  by 
prescription  or  grant,  no  doubt  the  particular  grounds  of  the  ti- 
tle must  be  set  forth,  and  as  a  way  of  necessity  is  in  truth  noth- 
ing else  but  a  way  by  grant,  it  must  be  pleaded  in  the  same 
way  ;  and,  if  its  origin  can  not  be  any  longer  traced,  must  be 
claimed  by  grant  or  prescription  and  pleaded  as  such,  or  (in 
some  cases)  as  a  non-existing  grant.  {Dutton  v.  Taylor,  2  Lutw. 
148.)  And  if  there  once  existed  unity  of  possession,  some  au- 
thors have  supposed  it  must  be  claimed  by  way  of  grant.  The 
better  opinion  now  is  that  a  way  of  necessity  can  not  be  pleaded 
in  general  terms.  See  most  of  the  authorities  collected  in  the 
notes  to  Pwnfrei  v.  Ricroft,  (1  Saund.  323, 6th  ed.  1846,  Phil) 
Indeed,  it  seems  there  is  no  general  way  of  necessity,  without 
specifying  the  manner  whereby  the  land  over  which  it  is  claimed, 
becomes  charged  with  the  burden«    Such  was  the  decision  in 
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BuUard  v.  Harrison^  (4  M  ^  SsZ.  387,)  where  Ld,  Ellenborougii 
approves  of  Sergeant  Williams'  note  to  Pomfret  v.  Ricroft,  («^ 
pra,)  These  are  matters  of  substance.  How  can  the  plaintiflf 
prepare  for  trial  on  the  naked  affirmation  that  the  defendant 
claims  a  right  of  way  by  grant,  without  stating  any  thing  more  ? 
It  is  no  better  than  for  the  defendant  to  answer  by  a  single  sen- 
tence, "  I  justify  under  a  right  of  way."  It  would  be  almost 
impossible  to  try  such  vague  allegations.  All  the  precedents 
are  opposed  to  such  looseness  and  obscurity.  (9  Went.  PL  161, 
LilL  Ent,  426.  2  Rich,  Pr.  C.  P.  49.  3  Ck.  PI  1118, 1127.) 
It  is  not  even  stated  that  the  defendant  could  not  have  gone 
Upon  his  own  land,  or  that  there  was  no  other  way.  (^Bullari 
V.  Harrison,  4  M,  4*  SeL  392.  Reynolds  v.  Edwards,  Willes^ 
287.  Holmes  v.  Goring,  2  Bing.  75.  Holmes  v.  Seely,  1^ 
Wend.  507.)  In  Chichester  v.  Lethbridge,  (  Willes,  71,)  it  was 
held  that  a  public  and  a  private  way  were  inconsistent,  and 
could  not  be  claimed  together ;  and  that  a  prescription  for  a 
right  of  way  for  the  plaintiff  and  other  persons,  without  naming 
them,  was  bad  after  verdict. 

The  answer  further  alledges  that  if  the  defendant  ever  turned 
out  of  this  road,  it  was  because  it  was  unlawfully  obstructed 
and  made  impassable  by  the  plaintiff  or  others.  It  now  seems 
well  settled  that  a  party  having  a  private  way  can  not  justify 
going  extra  viam  because  the  road  is  impassable.  ( Taylor  v. 
Whitehead,  Doug.  749.  Bullard  v.  Harrison,  i  M.  ^  Set. 
387.  Woolrychon  Ways,5l.  3  Kent, 424:.  Holmes y. Seely ^ 
19  Wend.  507.  Williams  v.  Safford,  MS.  decided  in  itk 
district.  See  Post.)  Though  perhaps  this  would  be  good 
in  case  of  a  way  of  necessity  ;  particularly  if  the  averment  had 
been  positive,  that  the  disturbances  were  by  the  plaintiff  or  by 
his  aid.  {Buller,  J.  in  Taylor  v.  Whitehead,  supra.  3  Keni^ 
4S4.  Woolrych,  51.  Holmes  v.  Seely,  supra.  Reynolds  v. 
Edwards,  WUles,  282.  Osborne  v.  Wise,  7  C.  A^  P.  761. 
Sidlard  v.  Harrison,  supra.) 

,  As  to  the  allegation  that  "  the  defendant  and  tbose  belbro 
bim,  and  others,"  had  the  peaceable  use  of  this  road  for  m6re 
iban  thirty  years  by  the  'Uicensb,  consent,  and  permission  ot 
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Jonathan  Brown,"  it  is  at  most  a  mere  license,  and  is  so  stated. 
Nothing  is  aliedged  showing  that  license  to  be  irrevocable. 
{Cocker  v.  Cowper,  1  Cr,  Mees.  6^  Roscoe,  418.  Reynolds  v. 
Edwards,  Wllles,  282.  Murnford  v.  Whitney,  15  Wend.  380. 
Bird  V.  Higginson,  4  Nev.  <fc  M,  505.  Wehb  v.  Ptitemoster, 
Palfn.  71.  15  Vin.  Ab.  License.  F.  11  Ves.  391.  Poph.  151. 
2  £rt//.  il6.  215.  Prince  v.  Ca^e,  10  Conn.  375.  Jackson  v. 
Babcock,  4  JbAn.  418.  £:r  por/e  Co&um,  1  Conn,  670.)  In* 
deed  it  was  still  executory.  A  license  is  countennandable, 
though  it  concerns  profit  or  pleasure,  unless  there  be  a  certain 
time  in  the  license.  If  a  time  is  fixed,  it  is  a  lease.  (15  Tin. 
License,  A.  ^  E.)  This  long  user  might,  unless  explained, 
{Luce  V.  Carley,  24  Wend,  651.)  have  sustained  a  plea  of  grant 
or  prescriptive  right.  {Corning  v.  Gould,  16  Id,  531.)  But  it 
is  not  so  pleaded. 

The  defendant  further  says  that  when  he  purchased  of  Jona- 
than Brown,  this  road  then  existed,  and  when  the  defendant 
built  his  dwelling  house.  Brown  agreed  that  in  consideration 
that  the  defendant  would  build  there,  he  might  forever  use  this 
road,  and  have  the  right  to  the  use  of  it.  It  is  not  aliedged  that 
the  defendant  built  his  house  in  consideration  thereof;  or  built 
it  at  all,  except  inferentially ;  but  if  it  had  been,  as  no  grant  is 
pretended,  I  think  the  principle  laid  down  in  The  Utica  and 
ScKy  R.  R,  Co,  v.  Brinckerhoff,  (21  Wend.  139,)  applies. 
There  was  no  consideration  or  mutuality.  And  besides,  as  this 
is  an  easement,  it  should  be  claimed  by  grant  or  by  prescriptive 
right,  which  supposes  one.  (3  Kent,  452.  15  Wend,  380,  and 
cases  there  cited.  Dexter  v.  Hazen,  10  John,  246.  Jackson 
V.  Babc4)ck,  4  Id.  418.)  Nor  is  there  any  allegation  that  the 
defendant  was  induced  to  lay  out  money  to  build  the  house,  in 
consequence  of  such  agreement. 

The  answer  contains  no  defense  to  the  action,  and  the  next 
question  is,  can  this  be  taken  advantage  of  on  the  trial  ?  The 
code,  before  it  was  amended,  declared  that  an  issue  of  law  arises 
upon  a  demurrer  to  a  complaint,  or  upon  an  allegation  of  fact 
in  pleading  by  one  party,  the  truth  of  which  is  not  controverted 
by  the  other,    (i  204.)    The  plaintifi*  Could  not,  it  would  seem, 
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(under  the  former  ccnle)  demur,  yet  by  going  to  trial  upon  this 
answer  he  admitted  it  to  be  true,  so  fiu'  as  the  matter  is  set  out 
issuably.  But  that  admission  did  not  aid  a  defect  in  substance. 
If  a  good  title  be  defectively  set  out,  it  is  doubtful  whether,  un- 
der this  section,  the  plaintiff  could  have  made  the  objection  on 
the  trial.  But  the  case  is  different  where  the  title  itself,  as  set 
out,  is  defective,  or  where  in  truth  none  is  set  out.  Both  of 
these  objections  apply  to  this  case. 

This  answer  was  put  in  before  the  amendment  of  the  code : 
it  is  therefore  unnecessary  to  inquire  whether  the  court,  of  its 
own  motion,  should  have  required  the  answer  to  be  more  defi- 
nite and  certain.    {Code,  §  160.) 

The  judgment  rendered  at  circuit  must  be  affirmed. 

Judgment  affirmed. 


Albany  General  Term,  September,  1849.     Wright^  Hdr- 

risj  and  WcUson,  Justices. 

BuRHANS  and  others  vs.  Thomas  K.  Van  Zandt  and  others. 

B  seenu  that  the  decisions  of  a  referee  upon  matters  of  fact,  in  eqoity  cases,  should 
be  treated  as  being,  not,  like  the  verdict  of  a  jury,  conclusive  unless  palpable 
error  is  manifest,  but  like  the  report  of  a  master,  or  the  decision  of  a  vice  chan- 
cellor, upon  any  matter  referred,  under  the  former  practice  j  where,  upon  ex- 
ceptions, or  appeal,  all  questions  decided  were  the  subjects  of  review.  Per 
Harris.  J. 

By  the  execution  and  deliveiy  of  a  deed  of  land,  the  entire  legal  interest  in  the 
premises  becomes  vested  in  the  grantee ;  and  if  the  grantor  continues  in  pos- 
session, afterwards,  his  possession  is  not  that  of  an  owner,  but  of  a  tenant  of 
the  grantee. 

Ho  will  be  regarded  as  holding  the  premises  in  subserviency  to  his  grantee ;  and 
nothing  short  of  an  explicit  disclaimer  of  such  relation,  abd  a  notorious  asser- 
tion of  right  in  himself,  will  be  sufficient  to  change  the  character  of  his  posses- 
sion, and  render  it  adverse  to  the  grantee. 

But  from  the  time  when  the  grantor  explicitly  disclaims  holding  under  the  gran* 
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toe,  and  openly  aiserti  his  title  to  the  premiae^,  in  hostility  to  tl^e  titf e  cU\j[me4^ 
under  his  own  preTioos  deed,  his  possession  becomes  adverse ;  even  though  he 
koom  his  title  Ia he  had;  andftom  that  moment  the  stalote of  iiimlations  wiB^ 
h^p^  tq  operate, 

A  party  in  possession  of  land,  claiming  it  as  his  own,  under  color  of  title  in  ief, 
is  permitted  to  quiet  such  title  by  obtaining  a  conveyance  of  an  advene  clain^ 
without  abandoning  his  previous  claim  of  title. 

Bofe  a  penon  who  acquired  his  poesession  in  such  a  manner  as  to  owe  allegfanee 
I9  tfif,reyerBi9peis  can  not  ^  up  an  outstanduf  titk  purQha4Qd  ia  hy  hiu^  It. 
deftat  their  rights. 

A  possession  acquired  in  subserviency  to  the  title,  of  the  reversioners,  can  no^  bo 
'  defended,  as  against  them,  by  asserting  a  new  title  subsequently  acquired. 

"Bit  gsnesal  principle  is,  that  one  in  possession  may  purchase  in  an  outstandfaig 
Iftil^  ifiK  the  purpose  of  strengthening  his  own.  The  on^  gualiftsafiiin  oCi  thit. 
rule  is  that  his  possession  must  not  hav^  been  tahen  under  ciicmB(itni^|fft 
which  preclude  him  from  disputing  the  title  of  the  party  claiming. 

The  qualification  of  the  rule  has  its  foundation  in  the  law  of  estoppel,  which  will 
not  allow  a  man  to  do  what,  in  honesty  and  good  conscience,  he  ought  not  to 
do.    P€r  Harris,  J. 

But  where  a  person  enters  under  circumstances  which  constitute  his  possession, 
in  its  very  inception,  an  adverse  possession ;  and  his  claim  is,  fh>m  the  begin- 
ning, hostile  to  that  of  persons  claiming  in  remainder  and  reversion,  and  he 
enters,  not  in  subordination  to  their  right,  but  in  defiance  of  it,  there  is  noth- 
ing to  impose  upon  him  any  obligation  to  protect  the  title  of  the  remaindermen 
and  reversioners,  or  to  create  a  fiduciary  relation  between  him  and  them. 

If,  therefore,  while  he  is  thus  in  possession,  the  premises  are  sold  for  the  payment 
of  an  assessment,  which  is  an  incumbrance  upon  the  premises,  superior  to  the 
rights  of  either  party,  and  the  premises  are  bid  08"  by  a  third  person,  the  ten- 
ant in  possession  may  purchase  the  same  from  him,  and  take  a  conveyance 
thereof,  and  thus  acquire  the  title,  for  his  own  exclusive  benefit 

A  tenant  for  life,  although  bound  to  keep  down  the  interest  upon  the  incumbran- 
ces, out  of  the  rents  and  profits,  is  not  bound  to  extinguish  the  incumbrances 
themselves. 

In  EduiTy.  On  the  14th  of  August,  1816,  Thomas  Van 
Zandt,  being  seised  in  fee  of  a  block  of  ground  in  the  city  of 
Albany,  bounded  east  by  South  Pearl-street,  south  by  Beaver- 
street,  west  by  Market-square,  and  north  by  the  public  market, 
executed  a  deed  of  trust,  whereby,  out  of  the  great  affection  and 
love  which  he  had  for  his  sister  Hannah  Van  Antwerp,  wife  of 
Daniel  L.  Van  Antwerp,  and  Alida  Van  Antwerp,  William  V. 
Z,  Tan  Antwerp,  Henry  Yan  Antwerp,  Stephen  Lush  Yaa 
Antwerp,  and  Eliza  Ann  Van  Antwerp,  the  children  of  his  sis- 
ter, and  in  consideration  of  sych  love  and  affection,  as  also  fpr, 
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tb^  betMr  providiiig  for  the  maintenance  of  hinudif  during  hb 
naiwral  life^  and  after  his  death  for  the  maintenance  of  the  said 
Hannah  Van  Antwerp^  during  her  natural  life,  and  after  both 
their  deaths,  for  the  better  maintenance,  support  and  lirelihood 
of  the  said  children,  he  granted  and  conveyed  the  premises  ta 
Daniel  L.  Yan  Antwerp^  in  trust  to  manage,  superintend  and 
g^em  aiQCording  to  the  best  of  bis  knowledge  and  ability,  so  as 
to  render  the  same  as  productive  as  possible,  during  the  lifetime 
of  the  said  Thomas  Van  Z^ndt,  and  to  pay  over  the  produot 
thereof  from  time  to  time  as  received,  to  the  grantor,  and  aftjM; 
I^is  death  to  manage  the  same,  in  manner  aforesaid^  and  pay 
the  products  thereof  as  received,  to  the  said  Hannah  Van  Antt* 
werp  during  her  lifetime,  and  immediately  after  the  death  of 
both  the  said  Thomas  Van  Zandt  and  Hannah  Tan  Antwerp, 
to  convey  the  premises  in  fee  by  good  and  sufficient  conveyan* 
ces  to  the  said  children,  or  to  such  of  them  as  should  then  be 
surviving,  as  tenants  in  common.  The  deed  was  duly  acknow- 
ledged and  recorded.  The  trustee  did  not  take  possession  of 
the  premises,  but  Thomas  Yan  Zandt  continued  after  the  execu* 
tion  of  the  conveyance  to  receive  the  rents  of  the  premises  hamr 
self  and  to  appropriate  them  to  his  own  use. 

In  February,  1821,  John  Yan  Zandt,  a  brother  of  Thomas, 
commenced  a  suit  against  him  in  the  Albany  mayor's  court 
upon  an  alledged  indebtedness  for  board,  and  on  the  8th  of  May 
following,  a  judgment  was  perfected  by  default,  for  $1728,78. 
An  execution  was  issued  upon  the  judgment,  to  the  sheriff  of 
Albany,  by  virtue  of  which,  on  the  6th  day  of  July,  1821,  he 
sold  the  right,  title  and  interest  of  Thomas  Yan  Zandt,  in  the 
premises,  to  William  J.  Yan  Zandt,  a  son  of  the  plaintiff  in  the 
execution,  for  $1000.  On  the  15th  of  October,  1822,  the  sher- 
iff executed  a  deed  to  the  purchaser. 

On  the  20th  of  Augus^  1828,  William  J.  Yan  Zandt  filed  his. 
bill  in  the  court  of  chancery  against  Daniel  L.  Yan  Antwerp 
and  his  wife,  and  their  children,  alledging  that,  by  virtue  of  his 
sheriff's  deed,  he  had  acquired  an  absolute  title,  in  fee  simple, 
to.  the  premisesi  and  charging  that  the  trust  deed  executed  by 
Thima$  Yan  Zandt  to  Daniel  L.  Yan  Antwerp  was  fraudulent. 
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and  void,  and  a  cloud  upon  his  title,  and  praying  that  the  same 
might  be  so  declared,  and  he  quieted  in  bis  possession.  The  de- 
fendants in  that  bill,  in  their  answer,  asserted  that  the  trust 
deed  was  a  valid  conveyance,  and  insisted  that  the  judgment, 
sale,  and  conveyance,  under  which  the  plaintiff  claimed,  were 
colorable,  fraudulent,  and  void,  as  against  them.  Proofs  hav- 
ing been  taken  in  the  cause,  it  was  referred,  for  hearing  and 
decision,  to  the  vice  chancellor  of  the  fourth  circuit ;  and  it  hav- 
ing been  argued  upon  the  pleadings  and  proo&,  a  decree  was 
made  on  the  21st  day  of  October,  1833,  dismissing  the  bill  with 
costs.  Daniel  L.  Van  Antwerp  died  in  1832,  and  on  the  30th 
of  January,  1843,  the  court  of  chancery  appointed  the  plaintiff, 
David  Burhans,  trustee  in  his  place.  Thomas  Van  Zandt  died 
in  April,  1842.  On  the  27th  of  November,  1834,  Stephen  L. 
Yan  Antwerp  released  and  conveyed  to  William  J.  Van  Zandt 
all  his  right,  title  and  interest  in  the  premises. 

On  the  5th  of  April,  1836,  William  J.  Van  Zandt,  being  at 
the  time  in  possession,  and  receiving  the  rents,  the  premises  were 
sold  by  the  corporation  of  the  city  of  Albany  for  the  payment 
of  an  assessment  for  $195,75  for  widening  Beaver-street.  Rob- 
ert Packard  became  the  purchaser,  for  1000  years.  He  received 
the  usual  declaration  of  sale  from  the  corporation,  and  on  the 
20th  day  of  July,  1838,  conveyed  his  interest  in  the  premises, 
by  deed  of  assignment,  endorsed  upon  the  declaration  of  sale,  to 
William  J.  Van  Zandt. 

The  bill  in  this  suit  was  filed  in  the  court  of  chancery  in  Jan- 
uary, 1845,  by  Mrs.  Van  Antwerp  and  her  surviving  children, 
except  Stephen,  who  had  released  his  interest  to  William  J. 
Van  Zandt,  and  the  children  of  her  deceased  son  William,  to- 
gether with  the  trustee,  against  William  J.  Van  Zandt,  for  the 
purpose  of  having  the  declaration  of  sale  to  Packard,  and  the 
assignment  to  William  J.  Van  Zandt,  cancelled,  and  to  compel 
him  to  surrender  the  possession  of  the  premises  to  the  trustee. 
The  bill  charged  that  when  the  suit  w^as  commenced  upon 
which  John  Van  Zandt  recovered  his  judgment  against  Thom- 
as Van  Zandt,  the  latter  was  not  indebted  to  the  plaintiff  in  the 
suit,  and  that  the  suit  originated  and  was  prosecuted  to  judg- 
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ment  by  means  of  a  fraudulent  agreement  and  connivance  be- 
tween John  Van  Zandt  and  Thomas  Van  Zandt,  for  the  pur- 
pose of  defeating  the  rights  of  those  claiming  under  the  deed  of 
trust ;  that  Thomas  Van  Zandt,  being  in  the  actual  and  direct 
receipt  of  the  rent  of  the  premises,  and  thus  in  possession  by  the 
permission  of  the  trustee,  had  an  interest  or  estate  for  life,  as  a 
cestui  que  trusty  under  the  deed  to  Daniel  L.  Van  Antwerp,  to 
which,  by  virtue  of  the  sheriff's  sale,  as  it  was  procured  aud  ac- 
quiesced in  by  Thomas  Van  Zandt,  William  J.  Van  Zandt  ac- 
quired title,  but  that  the  sale,  so  far  as  it  affected  the  interest 
of  the  plaintiffs,  was  fraudulent  and  void. 

The  bill  further  charged  that  William  J,  Van  Zandt,  being 
in  the  possession  and  enjoyment  of  the  premises,  as  the  pur- 
chaser of  the  life  estate  of  Thomas  Van  Zandt  therein,  was 
bound  in  equity  to  protect  the  estates  in  remainder  and  in  ex- 
pectancy, depending  on  the  termination  of  the  life  estate,  to 
keep  down  any  incumbrances  existing  on  the  premises,  to  pay 
off  and  satisfy  all  reasonable  assessments  and  taxes  thereon,  and 
to  save  from  sacrifice  the  several  rights,  interests,  and  estates  of 
the  plaintiffs ;  that  the  sale  to  Packard,  for  the  assessment,  was 
fraudulently  procured  by  William  J.  Van  Zandt,  for  the  pur- 
pose of  cutting  off  the  plaintiffs'  rights ;  and  they  insisted  that 
it  was  a  violation  of  his  duty,  and  was  fraudulent  and  void. 

William  J.  Van  Zandt  put  io  his  answer,  without  oath,  in 
which  he  alledged  that  Thomas  Van  Zandt  was  weak  and  im- 
becile in  intellect,  very  credulous  and  confiding  in  disposition, 
unstable  in  resolution,  and  easily  to  be  imposed  upon,  very  illit- 
erate, and  unaccustomed  to,  and  unqualified  for  business ;  and 
charged  that  the  deed  of  trust  was  procured  and  obtained  from 
him  by  deception  and  imposition,  by  misrepresenting  its  nature, 
contents,  and  effect,  or  other  undue  and^unlawful  influence  or 
practices.  The  answer  further  alledged  that  Thomas  Tan 
Zandt,  having  been  solicited  by  his  sister  and  her  husband  to 
make  a  will,  yielded  to  such  solicitation,  and  they  having  un- 
dertaken to  procure  a  will  to  be  drawn,  had  the  deed  of  trust 
prepared  and  exhibited  to  him  as  a  will,  and  that  he  executed 
it  under  the  belief  that  it  was  a  wilL    The  answer  further  sta- 
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ted  that  the  defendant,  immediately  after  receiving  hie  detfi 
from  the  sheriff,  took  possession  of  the  premises,  with  the  know- 
ledge of  the  plaintiffs  and  Daniel  L.  Van  Antwerp,  and  has  held 
and  claimed  the  same  as  owner  in  fee  ever  since ;  that  he  had, 
with  their  knowledge,  made  large  and  valuable  improvements 
upon  the  premises;  that  he  had  also  paid  large  assessments 
upon  the  premises,  besides  which  he  had  paid  "  aver  two  hutir 
dred  dollars  for  the  repurchctse  and  redemption  of  the  prem- 
ises sold  on  the  assessment  for  widening  Beaver-street,  men- 
tioned in  the  complainants^  biU."  The  defendant  also  insisted 
that,  after  he  bad  remained  in  the  undisputed  possession  of  the 
premises  so  long  a  time,  the  plaintiffs  ought  to  be  precluded 
from  setting  up  the  trust  deed  against  his  title,  and  he  prayed 
the  same  benefit  of  these  facts  as  if  he  had  specially  pleaded 
them  in  bar  of  the  relief  sought  by  the  bill. 

A  replication  to  the  answer  having  been  filed,  an  order  was 
made  by  this  court  in  September,  1847,  referring  the  cause  to 
Orlando  Meads,  Esq.  as  a  referee,  to  hear  the  proo&  and  allega- 
tions of  the  parties,  and  to  determine  the  matters  in  controversy. 
The  order  provided  that  either  party  might  bring  the  cause  to  a 
hearing  upon  the  report  of  the  referee,  and  a  case  to  be  settled 
in  the  manner  provided  in  the  order,  or  if  no  case  shoald  be 
made,  then  upon  the  report  of  the  referee  alone,  to  the  end  that 
such  further  order  or  decree  might  be  made  therein  as  should 
be  just 

The  cause  was  heard  by  the  referee,  and  on  the  d6th  of  July, 
1848,  he  made  his  report,  wherein  he  found  that  the  trust  deed 
in  the  pleadings  mentioned,  executed  by  Thomas  Van  Zandt 
to  Daniel  L.  Van  Antwerp,  was  duly  executed  and  delivered, 
and  conveyed  the  premises  to  the  grantee  therein,  in  trust,  for 
the  uses  and  purposes  therein  specified,  and  that  the  severid 
parties  in  interest  in  the  said  premises  held  their  respective  ixk^ 
terests  therein  under  and  in  conformity  with  the  provisions  of 
the  deed.  That  the  defendant,  by  his  '^re-purchase  and  i^ 
demption  of  the  premises  sold  on  the  assessment  for  wideninj^ 
Beaver-street,"  mentioned  in  the  bill  and  answer,  acquired  M 
title  to  the  premises  against  the  other  parties  in  inteMst  undef 
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the  trust.deed,  and  that  be  should  be  required  to  release  to  the 
plaintiflT,  Burbans,  as  trustee,  for  the  purposes  and  beuefit  of  the 
trust,  all  the  right,  title,  aud  interest  acquired  by  him  under  the 
re-purchase  and  redemption.  That  the  defendant  should  be 
decreed  to  deliver  over  the  possession  of  the  premises  to  the 
plaintiff  Burhans,  as  trustee.  That  the  right  of  the  defendant 
to  the  possession,  and  the  rents  and  profits,  of  the  premises  ter- 
minated at  the  death  of  Thomas  Van  Zandt,  in  April,  1842 ; 
and  that  since  that  day,  the  beneficial  interest  therein,  subject 
to  the  trusts  of  the  said  deed,  vested  in  Hannah  Van  Antwerp 
for  her  life.  That  the  defendant  should  be  decreed  to  account 
for,  and  pay  over  to  the  trustee,  the  rents  and  profits  of  the 
premises  since  the  death  of  Thomas  Van  Zandt,  with  interest 
thereon ;  and  that  on  such  accounting  he  should  be  allowed  the 
amount  of  all  assessments  and  other  charges  which  he  had  paid 
for  permanent  improvements  and  which  were. incurred  previous 
to  the  death  of  Thomas  Van  Zandt,  with  the  interest  thereon 
from  his  death,  and  also  all  assessments,  and  other  proper  char- 
ges,  which  he  had  paid  for  the  benefit,  repair,  and  improvement 
of  the  premises,  since  the  death  of  Thomas  Van  Zandt,  together 
with  the  interest  thereon ;  and  if  such  rents  and  profits  should 
be  insufficient  to  pay  the  amount  so  paid  by  the  defendant  for 
such  assessment  and  other  charges,  then  that  the  trustee  should 
pay  the  deficiency,  with  interest,  out  of  the  first  moneys  received 
by  him  from  the  rents  and  profits  of  the  premises.  That  the 
defendant  was  entitled,  under  his  deed  from  Stephen  L.  Van 
Antwerp,  to  the  share  or  interest  in  the  remainder,  subject  to 
the  trust  and  equitable  life  estate  of  Hannah  Van  Antwerp,  to 
which  Stephen,  under  the  trust  deed,  was  entitled.  That  a  re- 
ference should  be  directed,  to  take  an  account  upon  these  prin- 
ciples, and  that  the  defendant  should  pay  the  plaintiffs'  costs  to 
be  taxed. 

Exceptions  were  taken  by  the  defendants  to  the  several  parts 
of  the  referee's  report,  and  the  cause  was  brought  to  a  hearing 
upon  the  report  and  exceptions,  together  with  a  case  settled  in 
pursuance  of  the  provisions  of  the  order  of  reference,  containing 
the  pleadings  and  evidence.    The  evidence,  so  fieir  as  it  it  ma- 
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ittial  to  tlie  questions  decided,  is  sufficiently  noticed  in  tht 
opinion  of  the  court. 

After  the  referee  had  made  his  report,  the  defendant  William 
J.  Van  Zandt  died,  and  on  the  26th  of  October,  1848,  the  pres* 
ant  defendants,  who  are  his  heirs  and  personal  representative^ 
were  substituted  as  defendants,  in  his  place. 

John  Van  BureUj  for  the  plaintiffs. 

Samud  Stevens^  for  the  defendants. 

By  the  Coturt,  Harris,  J.  A  question  was  raised  upon  tha 
aigument,  in  respect  to  the  effect  to  be  given  to  the  decisions  of 
the  referee  upon  matters  of  fact.  On  the  one  side,  it  was  claimed 
thai  sucti  decisions,  lilce  those  of  a  jury,  or  referees,  in  an  action 
at  law,  should  only  be  disturbed,  whea  clearly  against  the 
weight  of  evidence,  or  in  violation  of  law.  On  the  other  sidO) 
it  is  insisted  that  the  report  of  the  referee  is  to  be  considered  as 
having  the  same  effect  as  the  report  of  a  master  or  the  deci^n 
of  a  vice  chancellor,  upon  a  reference  of  any  matter  for  hearing 
and  decision.  So  far  as  it  relates  to  tiiis  case,  the  question  is  of 
no  gn^eat  importance ;  for  I  shall  not  have  occasion,  in  the  view 
I  have  taken  of  the  questions  involved,  to  differ  essentially  from 
the  conclusions  of  the  referee  upon  mere  matters  of  evidence. 
I  think,  however,  it  is  more  in  analogy  with  the  principles  which 
govern  the  practice  in  equity  cases,  to  treat  the  decision  of  a 
referee,  not  Uke  the  verdict  of  a  jury,  conclusive  upon  questions 
of  fact,  unless  palpable  error  is  manifest ;  but,  Uke  the  report  of 
a  master,  or  a  decision  of  a  vice  chancellor,  upon  any  matter  re* 
ferred ;  where,  upon  exceptions,  or  appeal,  all  questions  decided^ 
of  fact  as  well  as  of  law,  were  the  subject  of  review.  In  the 
absence  of  any  settled  practice  in  this  respect,  I  should  be  in- 
eUned  to  follow  this  analogy. 

Nor  do  I  deem  it  necessary  to  determine,  in  this  case,  the 
effect  of  the  decree  of  the  vice  chancellor,  dismissing  the  bill 
UmI  by  William  J.  Yan  Zandt  to  set  aside  the  trust  deed  eza- 
eoMd  bf  Thomas  Tan  Zandt  to  Duiiel  L.  Taa  Aatsrerp. 
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InospectiTe  of  this  questioiiy  and  regaiding  the  question  of  th« 
validity  of  the  deed  as  strictly  res  nova^  I  am  inclined  to  think 
the  deed  should  be  established.  It  is  evident  that  Thomas  Tan 
Zandt  wins  a  very  simple,  weak-minded  man.  Being  without 
frmily,  and  having  considerable  property,  it  was  not  strange 
that  his  relatives  should  each  make  some  exertions  to  secure  to 
themselves  what  benefit  they  could  from  his  estate.  The  most 
ready  way  to  effect  this  end,  would  be  to  secure  the  possession 
of  his  person — a  thing  which  otherwise,  at  least  in  his  case^ 
would  not  have  been  very  desirable.  Hence  we  find  him  alter- 
nately in  the  keeping  of  his  sister,  Mrs.  Van  Antwerp,  and  his 
brother,  John  Van  Zandt  While  living  with  his  sister,  the 
trust  deed  was  obtained,  which  secured  to  her  and  her  children 
the  exclusive  benefit  of  the  property.  While  living  with  John, 
a  judgment  for  an  extravagant  amount  was  recovered  against 
him,  upon  an  alledged  indebtedness  for  board ;  upon  which  an 
execution  was  forthwith  issued  and  the  same  property  conveyed 
by  the  deed  of  trust  sold.  The  object  of  these  proceedings  can  not 
be  doubted.  Each  party  was  striving  to  gain  an  advantage  over 
the  other ;  and  in  the  strife,  there  is  some  reason  to  believe  that 
each  made  use  of  unjustifiable  means  to  effect  their  object  I 
very  much  doubt  whether  Thomas  Tan  Zandt,  when  he  exe* 
cuted  the  deed  of  trust,  understood  what  it  really  was,  and,  on 
the  other  hand,  there  is  considerable  reason  to  believe  that  there 
was  something  wrong  about  the  judgment  recovered  against 
him.  But  there  is  not,  in  my  opinion,  sufficient  evidence  in  the 
ease,  to  warrant  a  decree  pronouncing  either  tlie  deed  or  the 
judgment  void  for  fraud ;  at  least  not  as  between  the  parties  to 
this  suit  Had  the  question  arisen  between  Thomas  Tan  Zandt 
and  either  the  grantee  in  the  deed  or  the  plaintiff  in  the  judg* 
ment,  other  considerations  might  have  been  involved. 

In  the  further  examination  of  this  case,  therefore,  I  shall  as- 
sume the  validity,  as  between  these  parties,  both  of  the  deed  to 
Daniel  L.  Tan  Antwerp,  and  the  judgment  recovered  by  John 
Tan  Zandt  We  are  thus  brought  to  the  question,  first,  as  to 
the  effect  of  the  sheriff's  sale  and  conveyance  of  the  premises  to 
WilUam  J.  Tan  Zandt,  and  then  the  eiect  of  the  sale  to  Pftsb 
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arid,  under  the  corporation  assessment,  and  the  <<  re-purchaae  and 
redemption"  by  WiUiam  J.  Yan  Zandt  from  him. 

The  deed  executed  by  Thomas  Yan  Zandt  being  valid,  the 
entire  legal  interest  in  the  premises  was  vested  in  his  grantee ; 
and  if  he  continued  in  possession  afterwards,  his  possession  was 
not  that  of  an  owner,  but  a  tenant  of  his  grantee.  From  the 
time  he  executed  the  deed  until  he  surrendered  the  possession 
to  William  J.  Yan  Zandt,  he  must  be  regarded  as  holding  the 
premises  in  subserviency  to  his  grantee.  Nothing  short  of  an 
explicit  disclaimer  of  such  relation,  and  a  notorious  assertion  of 
right  in  himself,  would  be  sufficient  to  change  the  character  of 
his  possession,  and  render  it  adverse.  {Jacksoii  v.  Burton^  1 
Wend.  341.  ZeUefs  Lessee  v.  Eckert,  4  Howardfs  Rep.  S.  C 
U.  8. 289.)  It  is  not  pretended  that  there  was  any  such  disa- 
vowal of  Yan  Antwerp's  title,  or  assertion  of  an  adverse  right, 
by  Thomas  Yan  Zandt  while  he  continued  in  possession.  Nor 
do  I  think  the  purchase  of  his  interest  at  the  sheriff's  sale,  by 
William  J.  Yan  Zandt,  and  the  subsequent  entry  under  such 
purchase,  would,  of  itself,  constitute  such  an  adverse  holding  as 
to  lay  the  foundation  for  the  operation  of  the  statute  of  limita- 
tions. It  is  true,  that  this  is  a  question  of  fact,  which,  upcm  a 
trial  at  law,  might  properly  be  submitted  to  a  jury  ;  but  I  am 
inclined  to  think  that,  in  such  a  case,  a  jury  should  be  instructed 
that  before  they  could  properly  find  an  adverse  possession  fhey 
should  be  satisfied,  from  some  legal  evidence,  that  there  was  at 
least  an  intention  to  hold  the  possession  in  defiance  of  the  title 
claimed  under  the  trust  deed.  This  evidence  we  have  in  the 
bill  filed  by  William  J.  Yan  Zandt  in  1828,  to  set  aside  the 
trust  deed.  He  then,  if  not  before,  asserted  his  own  absolute 
title  to  the  premises.  He  then  explicitly  disclaimed  holding  un- 
der any  title  subordinate  to  that  under  which  the  plaintiffs  now 
claim.  From  that  time,  at  least,  there  can  be  no  doubt  of  the 
adverse  character  of  his  possession.  The  statute  of  limitations 
then,  if  not  before,  began  to  operate.  If,  after  that,  those  claim- 
ing under  the  deed  to  Yan  Antwerp  had  allowed  the  period  lim- 
ited by  law  to  elapse,  without  asserting  their  title,  such  delay 
must  have  been  held  an  absolute  bar  to  any  subsequent  action. 
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From  the  time,  therefore,  that  Wm.  J.  Van  Zandt  openly  asserted 
his  title  to  the  premises,  in  hostility  to  the  title  claimed  under  the 
trust  deed,  having  already  acquired  the  possession  under  his 
purchase  at  the  sheriff's  sale,  whatever  may  have  been  the  legal 
character  of  his  possession  before,  it  then  became  an  adverse 
possession.  No  matter  though  he  knew  his  title  was  bad.  Be- 
ing in  actual  possession,  it  needed  only  an  adverse  claim,  how- 
ever wrongful  it  may  have  been,  and  however  well  he  may 
have  known  tliat  it  was  unfounded,  to  render  that  possession 
adverse.  It  is  the  very  office  of  the  statute  of  limitations  to  ma- 
ture a  possession,  in  itself  wrongful,  if  accompanied  by  even  a 
pretence  of  title,  into  a  legal  right.  {Humbert  v.  Trinity 
Church,  24  Wend,  687.  Northrop  v.  Wright,  7  Hill,  476.) 
These  considerations  are  suggested,  not  with  a  view  to  the  ap- 
plication of  the  statutory  bar  to  the  plaintiff's  remedy,  but  that 
we  may  the  better  understand  the  relation  of  the  parties  to  each 
other  and  the  duty  of  William  J.  Van  Zandt  to  the  plaintiff,  if 
any  he  owed,  in  respect  to  outstanding  charges  and  incumr 
brances. 

Before  considering  the  effect  of  the  assessment  sale,  it  may  be 
proper  to  notice  the  conveyance  from  Stephen  L.  Van  Antwerp 
to  William  J.  Van  Zandt,  of  his  right,  title  and  interest  in  the 
premises ;  as  it  is  supposed  by  the  plaintiff's  counsel  to  have 
some  bearing  upon  the  relation  in  which  the  parties  stood  to 
each  other,  after  that  conveyance.  I  admit,  to  its  fullest  extent, 
the  doctrine  contained  in  the  authorities  cited  by  the  plaintiff's 
counsel,  upon  this  branch  of  the  case.  Where  two  or  more  per- 
sons have  a  joint  claim  to  property,  the  community  of  their 
interests  creates  a  mutual  obligation  that  neither  shall  do  any 
thing  to  the  prejudice  of  the  other.  An  expenditure  by  one, 
upon  the  subject  of  their  common  interest,  enures  to  the  benefit 
of  all ;  and,  on  the  other  hand,  all  are  bound  to  contribute  to- 
wards that  expenditure.  Neither  will  be  permitted,  without  the 
consent  of  the  others,  to  buy  in  an  outstanding  title,  and  appro- 
priate the  whole  subject  to  himself,  and  thus  undermine  and 
oust  his  companion.  ^<  This,"  says  Chancellor  Kent,  "  would 
be  repugnant  Co  a  sense  of  refined  and  accurate  justice.    It 
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would  be  immoral,  because  it  would  be  against  the  raciprDcal 
obligatton  to  do  nothing  to  the  prejudice  of  each  other's  equal 
claim,  which  the  relationship  of  the  parties  created.  Commu« 
nity  of  interest  produces  a  community  of  duty,  and  there  is  no 
real  difference,  on  the  ground  of  policy  and  justice,  whether  one 
oo-tenant  buys  up  an  outstanding  incumbrance,  or  an  adverse 
title,  to  disseize  and  expel  his  co-tenant."  (  Van  Home  v.  Fon* 
da^  5  Johfu  Ch.  388.)  <^  It  is  a  general  principle,"  sajrs  the  same 
eminent  jurist,  in  Holridge  v.  CHUespiej  (2  Id.  30,)  ^*  that  if  a 
mortgagee,  executor,  trustee,  tenant  for  life,  ice.  who  have  a 
limited  interest,  gets  an  advantage  by  being  in  possession,  or 
*  behind  the  back'  of  the  party  interested  in  the  subject,  he  shall 
not  retain  the  same  for  his  own  benefit,  but  hold  it  in  trust.' 
But  do  the  plaintiffs  bring  their  case  within  this  principle  ?  We 
have  already  seen  that  William  J.  Van  Zandt  openly  and  noto* 
riously  disavowed  all  community  of  interest  with  those  who 
claimed  under  the  trust  deed.  He  asserted  his  own  exclusive 
ownership  of  the  property.  Under  these  circumstances,  it  can 
hardly  be  inferred  that  when  he  took  the  release  from  Stephen 
L.  Van  Antwerp  he  intended  to  abandon  his  claim  of  absolute 
title,  and  to  admit  that  he  held  in  subordination  to  the  title  ere* 
ated  by  the  trust  deed.  If  he  did  not  so  intend,  then  he  did  not, 
by  the  mere  act  of  taking  that  release,  change  the  character  of 
his  claim.  For,  a  party  in  possession  of  land,  claiming  it  as 
his  own,  under  color  of  title  in  fee,  is  permitted  to  quiet  such 
title,  by  obtaining  a  conve3ranGe  of  an  adverse  claim,  without 
abandoning  his  previous  claim  of  title.  {Northrop  v.  Wright^ 
above  cited.)  I  cannot  therefore  regard  the  release  executed  by* 
Stephen  L.  Yan  Antwerp  as  having  any  legitimate  bearing' up- 
on the  question  under  consideration. 

What  then  was  the  effect  of  the  assessment  sale  by  the  cor^ 
poration  of  Albany  to  Packard,  and  the  conveyance  by  assign- 
ment  from  Packard  to  William  J.  Yan  Zandt  ?  The  bill  alledges 
that  Wm.  J.  Yan  Zandt  having  acquired  the  interest  of  Thomas 
Tan  Zandt  in  the  premises  by  virtue  of  his  sheriff's  deed,  and 
being  in  possession  as  tenant  for  the  life  of  Thomas  Yan  Zandt, 
was  bound  in  equity  to  protect  the  plaintiff's  estktes  in  remain- 
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dtr  aad  reversioo,  and  that,  disregarding  this  obligation,  he  had 
proeured  the  premises  to  be  sold  to  Packard  for  the  assessment, 
and,  when  the  time  for  redemption  had  expired,  had  taken  a 
conveyance  from  Packard.  It  is  insisted  that  the  sale  was  in 
fact  made  by  the  corporatimi  to  Van  Zandt ;  that  his  object  was 
to  cut  off  the  plaintiffs'  rights,  and  that  as  he  was  in  possession 
and  vested  with  the  life  estate  of  Thomas  Van  Zandt,  the  pur- 
chase by  him  was  a  violation  of  his  duty  to  the  plaintiiSs,  and 
is,  therefore,  fraudulent  and  void* 

ft 

The  answer  aliedges  that  William  J.  Van  Zandt  took  pos- 
session of  the  premises,  not  as  tenant  for  the  life  of  Thomas  Van 
Zandt,  but  claiming  to  hold  in  fee,  and  that  it  was  known  to  the 
plaintiffs  that  he  so  claimed.  It  also  states  that  Daniel  L.  Yan 
Antwerp,  and  also  the  plaintiffs,  knew  of  the  assessment  for 
widening  Beaver^street,  and  of  the  sale  by  the  corporation  for 
the  non-payment  of  that  assessment,  and  never  offered  to  re- 
deem, or  claimed  any  right  to  redeem.  It  further  states  that, 
believing  he  had  a  perfect  title  in  fee,  he  had,  since  the  convey- 
ance of  the  premises  to  him  by  the  sheriff,  with  the  knowledge 
of  Daniel  L.  Van  Antwerp  and  the  plaintiffs,  and  without  their 
denying  or  questioning  his  title,  made  valuable  improvements 
upon  the  premises,  and  had  paid  large  assessments  chargeable 
thereon ;  and  besides  this,  had  "paid?  over  the  sum  of  $200  for 
the  re-purchase  and  redemption  of  the  premises  sold  on  the  as- 
fsessment  for  tDtdemng  Beaver-street,  ^nentioned  in  the  biUT 
It  was  insisted  by  the  plaintiffs'  counsel,  upon  the  argument, 
that  this  statement  in  the  answer  was  to  be  regarded  as  an  ad- 
mission by  William  J.  Yan  Zandt,  that  he  had  paid  the  amount 
of  the  assessment  to  Packard,  not  as  a  purchase  of  his  title,  but 
for  the  extinguishment  of  a  charge  upon  the  premises.  It  is 
true,  that  the  pleader,  in  drawing  the  answer,  seems  chiefly  to 
have  relied  upon  the  sheriff's  deed.  Hence  we  find  him  insbt- 
iDg  that  "  the  defendant  ought  not  to  be  required  by  proof  to 
aubatantiate  the  validity  of  the  said  judgment  and  sale,  or  of 
bis  title  to  the  said  premises,  otherwise  than  by  the  said  judg- 
ment, execution,  sale  and  deed  from  the  said  sheriff."  But  I  do 
ttot  think  it  was  intended  to  waive  any  rights  the  defendant  bad 
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acquired  under  the  conveyaoce  from  Packard.  The  bill  had 
alledged  the  sale  to  Packard,  and  the  transfer  by  Packard  to 
the  defendant.  The  answer,  assuming  these  facts,  and  appa- 
rently with  a  view  to  show  the  defendant's  confidence  in  his 
own  title,  and  the  acquiescence  of  the  plaintifis  in  his  owner- 
ship, states  various  expenditures  made  by  the  defendant  on  ac- 
count of  the  premises,  and  then  adds  the  payment  of  $200,  for 
the  purpose  of  re>acquiring  the  title  which,  by  the  assessment 
sale,  had  become  vested  in  Packard,  as  "  mentioned  in  the  com- 
plainants' bill."  It  was  a  re-purchase  as  well  as  a  redemption. 
The  money  was  paid  for  the  purpose  of  re-vesting  in  himself 
the  title,  which,  as  he  alledged,  he  had  first  acquired  at  the 
sherifT's  sale.  This,  I  think,  the  fair  intendment  of  the  pleader 
in  the  use  of  the  terms  <<  re-purchase  and  redemption." 

It  may  also  be  observed,  while  referripg  to  the  pleadings,  that 
the  charges  in  the  bill,  in  relation  to  the  manner  of  procuring 
the  assessment  sale,  are  not  answered  at  all.  But,  as  the  plain- 
tifis had  waived  an  answer  upon  oath,  the  general  traverse,  at 
the  conclusion,  was  sufiicient  to  put  these  allegations  in  issue. 
And,  as  no  proof  was  given  by  the  plaintifis  in  support  of  these 
allegations  and  charges,  and  the  declaration  of  sale  executed  by 
the  corporation  to  Packard,  and  the  assignment  by  Packard  to 
William  J.  Van  Zandt,  were  produced  by  the  defendants,  it 
must  be  assumed  that  Packard  purchased  in  good  faith,  and  on 
his  own  account,  and  that  Van  Zandt  also  purchased  of  Pack- 
ard in  like  good  faith.  The  question  then  returns,  how  did  this 
purchase  afiect  the  rights  of  the  parties  1 

The  corporation  assessment  was  an  incumbrance  upon  the 
premises,  superior  to  the  rights  of  either  party.  In  its  legal  ef- 
fect, it  may  be  compared  to  a  mortgage  executed  by  Thomas 
Van  Zandt  prior  to  the  execution  of  the  trust  deed.  The  va- 
lidity of  the  assessment,  and  the  regularity  of  the  proceedings, 
not  being  questioned,  it  can  not,  I  think,  be  doubted,  that  Pack- 
ard, after  the  period  allowed  for  redemption  had  expired,  ac- 
quired an  indefeasible  title  to  the  premises,  for  the  term  specified 
in  the  declaration  of  sale.  Had  William  J.  Van  Zandt  the 
right  to  acquire  that  title,  for  his  own  exclusive  benefit?    If  he 
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hftd  not,  it  must  be  becadse  he  owed  some  duty  to  the  pbdntiA 
in  respect  to  that  assessment,  which  would  be  violated  by  allow* 
ing  him  thus  to  avail  himself  of  it,  to  fortify  his  title.  Let  it  be 
conceded,  for  the  present,  that,  while  he  was  in  possession,  claim- 
ing adversely  to  all  the  world,  he  had,  in  fact,  as  the  plaintiffii 
insist  he  had,  an  estate  for  the  life  of  Thomas  Van  Zandt.  As 
a  tenant  for  hfe,  he  would  have  been  boiind  to  keep  down  the 
interest  upon  the  iocumbrance.  out  of  the  rents  and  profits,  but 
he  was  not  bound  to  extinguish  the  incumbrance  itself.  If  he 
had  choseu,  rather  than  allow  the  premises  to  be  sold,  to  pay 
off  the  incumbrance,  such  payment  would  have  been  an  equita^ 
ble  charge  upon  the  premises^  In  that  case,  however,  he  would 
not  have  been  entitled  to  interest  during  the  continuance  of  his 
life  estate.  (4  Kenfs  Com.  74,  bth  ed.)  But  he  violated  no 
duty,  in  allowing  the  premises  to  be  sold.  The  sale  haV^ing 
taken  place,  and  the  title  having  been  perfected  under  the  sale, 
be  had  the  same  right  as  any  other  pcirson  to  purchase  of  the 
owner.  Such  purchase  would  enure  to  his  exclusive  benefit,  or 
to  the  benefit  of  himself  and  those  claiming  the  reversion,  ac- 
cording to  ciroumstances.  If  he  acquired  his  possesssion  in  such 
a  manner  as  to  owe  allegiance  to  the  reversioners;  he  could  not 
set  up  an  outstanding  title  thus  purchased  in  by  him,  to  defeat 
their  rights.  A  possession  acquired  in  subserviency  to  their  title, 
could  not  be  defended,  as  against  them,  by  asserting  a  new  title 
subsequently  acquired.  The  general  prin^ple  is,  that  one  in 
possession  may  purchase  In  an  outstanding  title  for  the  purpose 
of  strengthening  his  own*  The  only  qualification  of  this  rule, 
of  which  I  am  aware,  is  that  to  which  I  have  already  adverted, 
that  the  possession  of  the  purchaser  must  not  have  been  taken 
under  circumstances  which  preclude  him  from  disputing  the  ti- 
tle of  the  party  claiming.  {See  PheUm  and  wife  v.  Kdly^  25 
Wend,  389.)  Thus,  where  one  enters  under  a  contract  of  pur- 
chascj  or  a  license,  or  a  lestse^  or  as  a  tenant  in  common,  he  is 
held  to  be  estopped  from  codtroverting  the  title  under  which  he 
entered.  The  qualificsltioii  of  the  general  principle  stated,  hat 
its  foundation  id  the  la^  of  estoppel,  which  will  not  allow  a 
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man  to  do  what,  in  honesty  and  good  conscience,  he  oi^ght  not 
to  do. 

But  we  have  already  seen  that  William  J.  Van  Zandt  enter- 
ed under  circumstances  which  constituted  his  possession,  in  its 
very  inception,  an  adverse  possession.  His  claim,  from  the  be- 
ginning, was  hostile  to  that  of  the  plaintiffs.  He  entered,  not 
in  subordination  to  their  right,  but  in  defiance  of  it  There  was 
nothing  in  the  circumstances  of  the  case  to  impose  upon  him 
any  obligation  to  protect  the  plaintiffs'  title,  or  create  a  fiduciary 
relation  between  them.  What  principle  of  law,  then,  what  rule 
of  justice  is  violated  by  allowing  him  to  fortify  his  claim  to  the 
property  by  purchasing  an  outstanding  title  held  by  a  stranger? 
That  Packard  could  have  enforced  his  title  against  the  plain« 
tifis  as  well  as  against  William  J.  Van  Zandt,  will  not  be  de- 
nied. I  have  considered  as  well,  and  as  maturely  as  I  was  able, 
the  arguments  of  the  very  distinguished  counsel  who  presented 
this  case  on  behalf  of  the  plaintiff,  and  I  have  been  unable  to 
discover  any  principle  which  would  not  allow  William  J.  Van 
Zandt,  first  to  acquire,  and  then  to  enforce  and  enjoy,  the  title 
of  Packard  to  the  same  extent,  as  Packard  himself,  or  any  oth- 
er purchaser,  might  have  enforced  and  enjoyed  it.  If  I  am  right 
in  this  conclusion,  it  follows  that  the  defendants  have  succeeded 
in  establishing,  not  only  an  adverse  claim,  but  an  adverse  title, 
which  must  prevail  against  the  plaintiffs'  rights. 

It  is,  perhaps,  to  be  regretted  that  the  disposition  of  so  valua- 
ble a  property  should  be  determined  by  a  legcd  advantage  se- 
cured by  one  of  the  parties  in  acquiring  the  title  perfected  under 
an  assessment  sale,  for  a  comparatively  trifling  amount.  It  is 
itili  more  to  be  regretted,  that  the  parties  should  not  at  the  first 
have  been  contented  with  that  equal  division  of  the  estate  of 
their  imbecile  kinsman,  which  natural  justice  would  have  sug- 
gested. But  instead  of  this,  the  parties  seem  to  have  been  en- 
gaged in  a  protracted  struggle,  each  to  gain  a  preference  over 
die  other,  in  the  division  of  this  inheritance.  And  now,  if  the 
eoQtest  has  resulted  in  the  plaintiffs'  defeat,  through  the  opera- 
ion  of  the  assessment  sale,  that  result  must  be  attributed,  not 
to  any  &ult  in  the  law,  but  to  their  own  neglect,  in  allowing  an 
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advmd  title  to  be  perfected  against  them,  when  they  might,  bj 
the  payment  of  the  assessment  before  the  sale,  or  the  redemp- 
tion of  the  property  within  the  prescribed  period  afterwards, 
have  protected  the  rights  they  had  acquired  under  the  trust 
deed. 

The  plaintifl^?  bill  must  be  dismissed ;  but  under  the  peculiar 
circumstances  of  the  case,  to  which  1  have  abready  sufficiently 
adverted,  I  think  it  should  be  without  costs,  also  without  preju- 
dice to  the  plaintiffi'  remedy  at  law. 

Decree  accordingly. 


Same  Term.    Before  the  same  Justices. 
Larue  vs.  Rowland. 

Books  of  account  shoiild  only  be  rcceiTed  in  evidence  upon  pieliminaiy  proof  that 
they  contain  original  entries,  made  by  the  party  himself;  that  they  are  fairiy 
kept;  and  that  the  party  had  no  clerk,  and  had  dealings  with  the  person 
charged. 

These  are  questions  upon  which  evidence  is  to  be  addressed  to  the  court,  to  ena* 
bic  it  to  dctennine  whether  the  books  of  account  shall  be  received  as  evidence 
at  all. 

So  also  fraudulent  circumstances  may  be  proved,  for  the  purpose  of  rendering  the 
books  incompetent  evidence. 

A  defendant,  in  order  to  establish  a  set-oflT,  ailer  making  sufficient  preliminaiy 
proof,  oflered  in  evidence  a  dap  book  and  a  ledger^  and  upon  inspection,  it  ap- 
peared that  the  entries  in  the  day  book  were  of  a  date  several  yean  anterior  to 
the  trial,  and  that  the  defendant  hod  another  day  book,  containing  entries  of  a 
later  date,  in  which  the  account  with  the  plaintiff  was  continued.  The  ledger 
showed  one  item  posted  from  this  second  day  book,  to  the  plaintiff's  account. 
No  excufe  being  given  for  not  producing  the  second  day  book ;  Held  that  the 
other  books  were  not  competent  evidence,  to  prove  the  set-off. 

Books  of  account,  to  some  extent,  partake  of  the  nature  of  documentary  evidence. 
Hence  all  the  books  containing  entries  relating  to  an  account,  when  relied  upon 
as  fiirnishing  evidence  to  sustain  the  account,  should  be  produced  ;  in  order 
that  the  other  party  may  have  the  benefit  of  a2^  the  entries  made  thereiiL 
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Appeal  from  the  Schoharie  county  court.  Larue  sued  Row- 
land before  a  justice  of  the  peace  for  a  quantity  of  manure  sold 
and  delivered  to  him.  The  defendant  pleaded  the  general  issue, 
and  gave  notice  of  set-ofT.  Upon  the  trial,  the  plaintiff  proved 
that  the  defendant  had  of  him  seven  loads  of  manure,  worth 
three  shillings  per  load.  The  defendant,  who  is  a  physician, 
offered  an  account  against  the  plaintiff,  as  a  set-off.  He  proved 
by  Charles  Knox  that  he  had  dealt  with  the  defendant,  and 
settled  with  him  from  his  books,  and  found  the  account  up<m 
the  books  all  right.  The  witness  identified  the  defendant's  day 
book  A,  then  in  court,  as  the  book  he  looked  over  when  he  set- 
tled. M($ry  Straiti  testified  that  the  defendant  had  doctored 
the  plaintiff's  son,  WardeU,  when  he  had  fits,  about  two  years 
previou3 ;  that  he  also  attended  the  plaintiff's  wife  when  War- 
deU was  bom.  WardeU  was  six  years  old  the  fall  previous  to 
the  trial.  M<vy  S/iont  testified  that  the  defendant  attended 
the  plaintiff's  daugiiter  when  she  had  the  scarlet  fever,  about 
three  years  before  the  trial.  Jacob  ShorU  testified  that,  about 
five  or  six  years  previous,  he  had  settled  an  account  with  the 
defendant,  from  his  books,  and  found  it  all  correct  He  thought 
the  books  in  court  were  the  same  he  settled  from.  Spencer 
Foster  testified  that  the  defendant  had  performed  medical  ser- 
vices for  his  family ;  that  he  ha4  settled  with  him  the  fall  be- 
fore, from  the  books  in  court,  and  fQMt^d  all  correct. 

The  defendant  then  offered  in  evidence  his  daj/  book  A,  which 
was  filled  up  with  accounts ;  also  a  ledger^  in  which  charges 
against  the  plaintiff  to  the  amount  of  $18,25  were  posted  from 
day  book  A.  The  last  of  these  charges  was  made  in  184L  In 
the  ledger  tliere  was  also  a  charge  of  $2,50,  posted  from  day 
book  B.  The  defendant  stated  that  this  was  a  mistake ;  that 
he  did  not  claim  for  any  charge  on  day  book  B ;  that  he  had 
no  other  account  books  than  those  in  court.  The  plaintiff  then 
objected  to  the  introduction  of  the  books  as  evidence,  on  the 
ground  that  they  were  not  all  the  account  books  of  the  defend- 
ant ;  that  day  book  B,  referred  tq  ii)  the  ledger,  should  be  pro- 
duced as  it  would  show  credits  to  the  plaintiff.  The  objection 
was  overruled.    The  plaintiff  then  recaUed  Spencer  Foster  and 
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proved  by  him,  that  when  he  settled  with  the  defendant  his  ac- 
counts were  in  another  day  book,  which  was  not  then  in  court ; 
thai  the  defendant  had  two  day  books.  The  plaintiff  again 
asked  the  justice  to  reject  the  books,  and  not  permit  them  to  go 
to  the  jury  as  evidence.  The  motion  was  denied.  The  plain- 
tiff gave  in  evidence  a  receipt,  signed  by  the  defendant,  as  fol- 
lows :  "  Received  of  N.  M.  Larue  one  dollar  in  full  of  all  de- 
mands up  to  this  date.  Sloansville,  August  25,  1842.  Amos 
Rowland."  The  jury  found  a  verdict  in  fevor  of  the  defendant 
for  $9,63,  for  which  amount,  with  $3,96  costs,  the  justice  ren- 
dered judgment.  The  Schoharie  county  court  affirmed  the 
judgment.  From  that  judgment  the  plaintiff  appealed,  pursu- 
ant to  the  provisions  of  the  code. 

/  H.  Ramsay,  for  the  plaintiff. 

C.  O.  Clark,  for  the  defendant. 

By  the  Court,  Harris,  J.  Books  of  account  are  received  m 
evidence,  only  upon  the  presumption  that  no  other  proof  exists. 
They  are  justly  regarded  as  the  weakest  and  most  suspicious 
kind  of  evidence.  The  admission  of  them  at  all,  is  a  violation 
of  one  of  the  first  principles  of  the  law  of  evidence,  which  is,  that 
a  party  shall  not  himself  make  evidence  in  his  own  favor.  The 
practice  of  admitting  such  evidence  is,  I  believe,  univei'sally 
adopted.  It  is  said  that  it  has  its  origin  in  a  kind  of  "  moral 
necessity,"  and  that  such  is  the  general  course  of  business  that 
no  proof  could  be  furnished  of  the  frequent  small  transactions 
between  men,  without  resorting  to  the  entries  which  they  them- 
selves have  made,  in  the  form  of  accounts.  The  practice  can 
only  be  justified  upon  the  ground  that,  without  such  evidence, 
there  would,  in  many  cases,  be  a  total  failure  of  proof.  It  may 
be  added,  that  it  has  been  often  doubted,  by  those  too,  who  have 
had  the  best  opportunities  for  observing  the  facilities  for  frauds, 
which  this  loose  species  of  evidence  affords,  and  the  abuses 
which,  in  inferior  courts,  have  been  perpetrated  under  it,  whether 
it  would  not  have  been  more  wise,  to  have  excluded  such  evi- 
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d«ace  altogether.  At  the  veiy  best,  it  is  but  presumptive  evi- 
dence, and  that,  too,  of  the  lowest  grade.  It  should  always  be 
received  with  extreme  caution,  and  be  subjected  to  the  strictest 
scrutiny.  The  common  law  did  reject  it  altogether.  In  coun« 
tries  where  the  civil  law  prevails,  books  of  account  are  generally 
received  in  evidence,  in  connection  with  the  oath  of  the  party* 
But  to  make  them  evidence  at  all,  the  books  must  have  been 
kept  in  a  manner  so  cautious  as,  in  a  great  degree,  to  furnish  a 
guarantee  against  abuse.  In  many,  perhaps  most  of  the  United 
States,  what  is  called  the  suppletory  oath  of  the  party  is  requi^ 
red.  In  this  state  that  practice  has  not  obtained ;  and  I  agree 
with  Justice  Cowen,  that  ^'  frail  as  such  proofs  must  be,  the  law 
can  hardly  be  censured  for  thinking  they  would  be  but  little 
fortified,  by  the  suppletory  oath  of  an  interested  and  excited 
party."  (See  Sickles  v.  Mather,  20  Wend.  72.  Cawen  ^  HOTs 
Notes,  682.) 

Notwithstanding  what  I  have  said,  I  admit  the  necessity 
which  receives  this  species  of  evidence.  In  a  country  like  ours, 
where  the  artisan  and  the  tradesman  are  compelled,  by  the  usa^ 
ges  which  have  obtained,  to  give  credits  to  their  customers,  and 
yet  in  very  many  instances,  can  not  afford  to  keep  clerks,  the 
customary  entries,  made  in  the  usual  course  of  business,  must, 
to  prevent  greater  injustice,  and  when  free  from  all  suspicion  of 
dishonesty  and  unfairness,  be  received  as  evidence  of  the  trans* 
actions  to  which  they  relate.  All  I  claim  is,  that  the  true  char- 
acter of  the  evidence  should  be  appreciated.  The  general  rules 
which  experience  has  suggested,  as  safeguards  against  dishon- 
est practices,  are,  that  the  evidence  should  only  be  received,  up- 
on preliminary  proof  that  the  books  offered  contoin  original 
entries,  made  by  the  party  himself;  that  they  are  fairly  kept; 
that  the  party  had  no  clerk,  and  had  dealings  with  the  person 
charged.  These  are  questions  upon  which  evidence  is  to  be  ad-^. 
dressed  to  the  court,  to  enable  it  to  determine  whether  the  books 
of  account  shall  be  received  as  evidence  at  all.  So  also,  fraud* 
ulent  circumstances  may  be  proved,  for  the  purpose  of  rendering 
the  evidence  incompetent.  Thus,  it  may  be  shown  that  mate- 
rial and  gross  alterations  have  been  made,  or  that  entries  have 
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been  made  past  litem  moiam,  and  even  that  they  were  noi 
made  at  or  near  the  time  of  the  transaction.  In  short,  any 
thing  may  be  proved  which  will  show  that  the  books  are  un- 
worthy of  credit ;  and  if  the  proof  sustains  the  objection,  it  is 
the  duty  of  the  court  to  reject  the  evidence  as  incompetent,  and 
leave  the  party  to  his  common  law  proof.  {CaggswM  v.  DoU- 
iver,  2  Mclss.  Rep.  217 ;  Eastman  v.  MouUon^  3  New  Hamp. 
Rep.  156.) 

IxL  the  light  of  these  principles,  let  us  advert  to  the  facts  of 
the  case  under  coosideration.  The  defendant,  to  establish  his 
set-off,  offered  his  books  of  account  as  evidence.  He  gave, 
what,  in  the  first  instance,  should  perhaps  be  considered  suffi- 
cient preliminary  proof.  The  books  offered  were  a  day  book 
and  a  ledger  ;  and  upon  inspection,  it  appeared,  that  the  en- 
tries in  the  day  book  were  of  a  date  several  years  anterior  to  the 
time  of  the  trial,  and  that  the  defendant  had  another  book,  con- 
taining entries  of  a  later  date,  in  which  his  account  with  the 
plaintiff  was  continued.  The  ledger  showed  one  item  posted 
from  this  second  day  book  to  the  plaintiff's  account.  The 
plaintiff  alledged  that  the  second  day  book,  if  produced,  would 
be  found  to  contain  credits  varying  the  account  in  his  favor. 
The  defendant  denied  that  he  had  such  second  day  book,  but, 
besides  the  evidence  of  the  ledger  itself,  one  of  his  own  witnesses 
with  whom  he  had  settled  an  account  from  the  very  book,  was 
recalled  and  proved  its  existence,  beyond  all  question.  Under 
these  circumstances  the  justice  was  undoubtedly  called  upon  to 
reject  the  books  as  incompetent.  If  the  account  had  been  paid 
or  if  the  plaintiff  was  entitled  to  credits  applicable  to  the  account, 
they  would  have  been  most  likely  to  have  been  found  entered 
in  the  books  at  a  later  date  than  the  charges.  In  Pnnce  v. 
Stpett,  (2  Mass.  Rep.  669,)  a  day  book  was  offered  in  evidence 
to  prove  an  account  for  goods  sold  and  deUvered.  When  pro- 
duced it  appeared  from  the  post  marks  upon  it,  that  the  account 
had  been  posted  to  a  ledger.  The  court  held,  that  it  was  neces- 
sary to  produce  the  ledger,  as  well  as  the  day  book,  that  th^ 
other  party  might  have  the  advantage  of  any  items  entered  in 
h  to  his  credit    The  existence  of  the  second  day  book  in  (hjp 
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case  was  proved.  The  defendant  did  not  pretend  that  he  was 
unable  to  produce  it,  and  assigned  no  reason  why  he  did  not 
produce  it  It  is  a  just  rule  of  evidence  that  when  a  demand 
is  made  upon  a  party  to  produce  his  books  of  original  entries 
and  he  refuses,  without  assigning  a  saiisfactory  reason  for  it, 
eveiy  thing  is  to  be  presumed  against  him^  which  the  nature 
of  the  transaction  will  warrant.  I  can  not  see  what  is  to  ex- 
empt the  defendant  from  the  operation  of  this  rule.  He  was 
required  to  produce  a  book  of  original  entries^  He  refused,  and 
gave  no  excuse  for  it.  The  book  might  well  have  contained 
credits  to  the  plaintiff,  sufficient  to  balance  the  account.  There 
is  some  reason  to  believe,  from  what  occurred,  upon  the  trial, 
that  it  did,  in  fact,  contain  such  credits.  The  justice,  thereforei 
erred  in  allowing  the  books  to  go  to  the  jury,  as  evidence  to  es- 
tablish the  defendant's  account  against  the  plaintiff.  Besides,  I 
think  the  evidence  should  have  been  excluded  upon  another  prin- 
ciple. Books  of  account,  to  some  extent,  partake  of  the  nature  of 
documentary  evidence,  in  respect  to  which  it  is  a  cardinal  rule  that 
part  of  an  instrument  can  not  be  received  while  a  part  is  with- 
held. The  whole  must  be  taken  together.  So,  I  think  it  is 
with  regard  to  books  of  account  All  the  books  containing  en- 
tries rekting  to  the  account,  when  relied  upon  as  furnishing 
evidence  to  sustain  the  account,  should  be  produced.  A  party 
should  no  more  be  allowed  to  withhold  a  part  of  the  account 
while  he  avails  himself  of  another  part,  as  evidence  in  his  fa- 
vor, than  a  part  only  of  a  deed  or  other  document  should  be 
received  in  evidence.  The  fact  that  the  account  ran  into  two 
books,  can  not  vary  the  principle.  It  is  the  same,  in  legal  effect, 
as  though  the  defendant  had  insisted  upon  sealing  up  one-half 
of  the  day  book  he  offered,  and  having  the  remaining  half  re- 
ceived as  evidence  in  his  favor^  The  only  proper  or  safe  rule 
to  apply  in  such  a  case,  is^  that  if  a  party  in^  derogation  of  the 
fundamental  and  salutary  rule  of  evidence,  that  one  shall  not 
be  permitted  to  make  testimony  for  himself,  seeks  to  introduce 
his  owni  entries,  in  his  own  books,  as  evidence  of  the  dealings 
to  which  they  relate,  he  shall,  at  least,  allow  the  party  to  be 
affected  by  such  evidence,  the  benefit  of  all  the  entries  he  has 
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inadi*  Cmnmon  ftimess  demands  it.  Upon  thid  ground,  ftb6| 
the  books  riionld  have  been  excluded.  For  these  reasons,  I 
the  judgmwt  below  should  be  reversed. 

Judgment  revised. 


■  ■ 


Same  *1*e&m.    Before  the  same  Justices. 
Baker  vs.  Hoao. 

ITke  itatttte  relating  to  wrecks  has  no  application  to  the  caie  of  property  iband 
iunk  in  the  channel  of  a  natigable  iiTer. 

Tha  pfDvirionB  of  the  itatnte  relate  ezelostvely  to  each  property  aa  at  common 
law,  Is  known  aa  wiecksi  and  to  the  charges  upon  anch  property  known  aa 
ealvage,  and  the  expenses  incurred  by  viitne  of  the  statute.  What  was 
wrecked  property^  at  common  law,  is  wrecked  property  under  the  statute. 

Finding  property,  sunk  in  the  channel  of  a  river,  and  saving  and  restoring  it 
to  the  owner,  is  to  be  regarded  as  the  ordinaiy  case  of  finding  the  lost  propel^ 
of  another  and  incurring  labor  and  expense  in  replacing  it  in  his  possession. 
The  finder  has  no  lien  for  salvage,  either  at  common  law  or  by  statute. 

Yet  the  finder  may,  by  the  agreemerU  of  the  owner,  become  entitled  to  a  lien 
upon  the  property,  for  his  labor  and  expenses  in  rescuing  it. 

Thus,  if  the  owner  of  property  lost  has  offered  to  any  peison  who  should  find 
and  restore  it,  a  reasonable  compensation  for  his  trouble  and  expense,  and  a 
penon,  relying  upon  such  promise,  undertakes  to  secure  the  property,  and  does 
in  &ct  rescue  it,  and  is  ready  to  deliyer  it  to  the  owner,  upon  being  paid  for 
his  labor  and  expenses,  he  is  entitled  to  receiTe  his  compensation  before  he 
parts  with  the  possession  of  the  property. 

The  party  perfoiming  such  services  upon  property,  at  the  request  of  the  owner, 
becomes  a  bailee  for  hire,  and  as  such  has  a  lien  upon  the  thing  itself,  for  the 
amount  of  his  compensation. 

This  was  an  action  of  replevin,  tried  at  the  Greene  circuit, 
in  April,  1849,  before  Justice  Wright  It  appeared  upon  the 
trial,  that  on  the  16th  of  November,  1846,  the  canal  boat  Will- 
iam Henry,  having  on  board  18  bales  of  wool  belonging  to  the 
defendant,  while  being  towed  down  the  Hudson  river,  was  sunk 
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in  the  channel  of  the  river  near  four  mile  point,  in  the  county  of 
Greenie,  in  consequence  of  a  collision  with  a  steamboat  Shortly 
after  this  occurrence  the  defendant  came  to  the  place  and  em- 
ployed men  to  fish  for  the  boat,  but  without  success.  On  the 
16th  of  January  following  the  boat  was  discovered  and  the 
plaintiff,  with  several  men  in  his  employ,  undertook  to  secure 
the  boat  and  cargo.  After  several  days  they  succeeded  in  drag- 
ging the  boat  to  the  shore  and  getting  her  up,  and  commenced 
unlading  her  cargo.  They  finished  getting  out  the  wool  on 
Saturday  preceding  the  first  of  February,  about  noon.  Other 
portions  of  the  cargo  still  remained  in  the  boat.  On  Monday 
morning,  the  first  day  of  February,  about  sun-rise,  the  defend- 
ant came  and  took  the  wool  and  removed  it  to  Hudson,  and  on 
the  same  day  it  was  re-taken  upon  the  writ  of  replevin  issued 
in  this  suit  When  the  defendant  came  to  take  the  wool,  the 
plaintiff  forbade  him,  on  the  ground  that  he  had  a  charge  upon 
it,  for  getting  it  out  of  the  river.  The  defendant  said  he  did 
not  care  for  that ;  he  would  take  the  wool. 

George  Hotaling  testified  that  when  the  defendant  was 
there,  in  the  faU,  he  bad  requested  him  and  others  to  look  for 
the  boat,  and  said  he  would  see  that  they  were  paid.  Andrew 
Hotaling  testified  that  when  the  defendant  was  there,  after  the 
boat  bad  been  sunk,  he  wished  the  persons  about  there  to  search 
for  the  boat,  and  had  requested  him,  the  witness,  to  write  to 
him  when  the  boat  should  be  found ;  that  the  boat  was  dis- 
covered on  Saturday,  and  the  next  day  he  informed  the  plain- 
tiff that  he  was  going  to  wi'ite  to  the  defendant,  and  he  did 
write  to  him  accordingly.  In  reply  to  his  letter  the  defendant 
wrote  from  New-York  under  date  of  the  20th  of  January,  as 
follows :  "  Your  favor  of  the  17th  inst.  is  at  hand,  and  I  feel 
much  obliged  by  your  kind  offer  to  take  charge  of  my  wool,  as 
sickness  prevents  me  from  coming  up  at  present.  I  would  like 
the  wool  taken  to  Hudson.  Write  me  what  day  it  will  be 
there,  and  I  will  come  or  send  some  one  to  meet  it  and  you  there 
and  pay  the  expense.^  Upon  the  receipt  of  this  letter  the  plain- 
tiff offered  to  deliver  the  wool  to  Hotaling  on  behalf  of  the  de- 
fimdant,  but  Hotaling  having  learned  that  one  Huxford  claimed 
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to  act  as  the  defendant's  agent,  declined  taking  it.  The  plain- 
tiff said  he  had  refused  to  deliver  the  wool  to  Huxford  because 
he  was  not  a  responsible  man,  and  that  he  knew  HotaUng  to 
be  responsible.  • 

Upon  this  evidence  the  plaintiff  claimed  to  have  a  lien  on 
the  wool,  either  at  common  law,  or  under  the  statute  relating 
to  wrecks — also,  that  he  had  a  right  to  have  the  evidence  sub-  . 

mitted  to  the  jury  upon  the  question  whether  the  ptaiuiiff  had  ^ip' 
not  offered  or  agreed  to  pay  a  reward  or  compensation  to  the 
plaintiff  for  his  services  in  finding  the  boat  and  rescuing  the 
wool ;  but  the  court  decided  otherwise,  and  directed  the  plain* 
tiff  to  be  nonsuited.  To  all  which  decisions  the  plaintiff's 
counsel  excepted.  A  motion  was  made  for  a  new  trial,  upon  a 
bill  of  exceptions. 

H.  Hogeboomj  for  the  plaintiff. 
K.  MtUeTy  for  the  defendant. 

Harris,  J.  When  this  cause  was  before  us,  on  a  former  oc- 
casion, it  was  held  that  the  plaintiff,  at  the  time  of  the  c<Hn* 
mencement  of  the  suit,  had  no  lien  upon  the  wool,  either  at 
common  law,  or  by  statute.  (3  Barb,  S.  C.  Rep,  203.)  In 
that  decision  I  concurred.  I  still  think  the  conclusioDs  at  which 
my  learned  associate  arrived,  in  his  examination  of  the  case, 
were  correct.  I  can  not,  however,  concur  in  all  the  views  ex- 
pressed in  the  opinion,  as  the  ground  of  the  decision. 

A  wreck  is  defined  by  elementary  writers  to  be  such  goods 
as,  after  a  shipwreck,  are  cast  upon  land  by  the  sea,  and  left 
there  within  some  county,  so  as  not  to  belong  to  the  jurisdiction 
of  the  admiralty,  but  to  the  common  law.  (Bouvier^s  Law 
Die.  Wreck.  1  Bl.  Cam.  290.)  The  first  section  of  our  stat- 
ute relating  to  wrecks,  contains  substantially  the  same  defini- 
tion. (1  JR.  8.  690.)  It  is  declared  that  <<  no  ship,  vessel,  or 
boat,  nor  any  goods,  wares  and  merchandise,  that  shall  be  cast 
by  the  sea  upon  the  land,  shall  be  deemed  to  belong  to  the  peo- 
ple of  this  state,  as  wreaked  property ^  but  may  be  recovered  by 
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the  owner,  d&c.  upon  the  paymeut  of  a  reasonable  salvage  and 
ni^cessary  expenses."  Wrecked  property^  therefore,  is  suoh 
property  as  is  '<  cast  by  the  sea  upon  the  land."  Salvage  ia 
defined  to  be^the  compensation  to  which  any  person  may  be 
entitled  for  services  rendered  to  a  ship  in  distress,  by  saving  it, 
or  its  cargo,  from  impendiog  perils,  or  recovering  the  same^ 
afier  actual  abandonment  or  loss.  {Bouvier^s  Law  Die  Salvor. 
Story  on  Bailm.  §  622.)  It  will  be  seen,  therefore,  that  tba 
term  ^'reasonable  salvage,"  found  in  the  first  section  of  the 
statute,  is  only  applicable  to  the  kind  ot  property  described  in 
that  section  as  property  ''cast  by  the  sea  upon  the  land." 

The  second  section  of  the  statute  declares  it  to  be  the  duty 
of  certain  officers,  when  "  wrecked  property"  shall  be  found,  and 
no  owner,  d&c.  shall  appear,  to  take  the  necessary  measures  for 
saving  and  securing  the  property.  And  all  the  subsequent  pro- 
visions of  the  statute  relate  to  the  disposition  of  the  ^^  wrecked 
property ^^^  the  adjustment  of  salvage,  and  other  matters  having 
reference  to  the  disposition  of  the  property  and  its  proceeds.  If 
the  sheriff,  coroner,  or  wreck-master  has  taken  possession  of  the 
"  wrecked  property"  before  the  owner  appears,  it  is  to  be  de- 
tained, though  he  subsequently  appear,  until  all  reasraable 
daims  for  salvage  and  necessary  expenses  are  paid.  In  any 
ca^e,  whether  the  owner  aj[^ears  to  claim  the  property  before 
the  officer  has  taken  possession,  or  afterwards,  if  the  partiee-^ 
those  claiming  the  property  and  those  claiming  to  be  paid  sal* 
vage  and  expenses  out  of  the  property — do  not  agree  upon  the 
amount  to  be  paid,  the  mode  of  determining  such  amount  is 
prescribed.  The  25th  section  also  imposes  penalties  upon  those 
who,  having  in  their  possession  wrecked  property,  shall,  for  48 
hours,  omit  to  deliver  it  to  one  of  the  officers  mentioned.  All 
these  provisions,  obviously,  and,  I  think,  exclusively,  relate  to 
such  property  as,  at  common  law,  is  known  as  wrecks^  and  thift 
chaiges  upon  such  property  known  as  salvage,  and  the  espoft* 
ses  incurred  under  the  provisions  of  the  statute.  The  legisla- 
ture intended  to  regulate  the  proceedings  in  relation  to  that 
qKicific  class  of  property,  and  nothing  more.  What  was  wrechei, 
pnpf^rty^  common  law  is  wrecked  property  under  the.eM«U|. 
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If  a  permi  laidering  any  service  in  saving  the  property  would 
kav»  a  lien  for  his  salvage  at  common  law,  that  lien  is  protected 
by  the  statute.  If  he  would  have  no  lien  at  common  law^  none 
is  given  by  the  statute.  If,  therefore,  my  learned  brother  was 
right,  as  I  think  he  has  clearly  shown  he  was,  in  holding  that 
at  common  law  the  plaintiff  had  no  lien  upon  the  wool  for  sal- 
vage, it  follows  that  none  was  acquired  under  the  statute.  In 
other  words,  the  statute  relating  to  wrecks  has  no  application 
whatever  to  the  case.  It  is  to  be  regarded  as  the  ordinary  case 
of  one  man  finding  the  lost  property  of  another,  and  incurring 
labor  and  expense  in  saving  and  restoring  it  The  fact  that 
the  property  was  found  sunk  in  the  river,  can  not  entitle  the 
inder  to  a  lien  for  salvage,  any  more  than  though  it  had  been 
feund  upon  the  bank  of  the  river.  Nor  would  the  finder  in  ei- 
ther case  be  entitled  to  claim  salvage  any  more  than  he  would 
if  the  property  had  been  found  upon  the  land.  The  case  is  in 
no  respect  within  those  principles  of  public  policy  and  commer- 
cial necessity  which,  in  all  civilized  and  maritime  countries, 
have  supported  and  enforced  the  law  of  salvage.  It  having 
been  held  at  the  first  trial,  as  matter  of  law,  that  the  plaintiff 
was  entitled  to  a  lien  upon  the  wool  for  his  services  and  expen* 
see,  it  became  necessary,  for  this  i eason,  to  send  the  cause  back 
Ibr  a  new  triaL  Upon  the  second  trial,  a  further  question  was 
raised,  which  was  not  invcdved  m  the  former  decision.  The 
plaintiff  claimed  that,  although  he  might  not  be  entitled  to  a 
Ikn  upon  the  wool  for  his  services  and  expenses,  at  common  law 
or  by  statute,  he  was  entitled  to  ^ch  lien  by  the  agreement  of 
tha  defendant,  and  therefore  that  he  had  a  right  to  have  tha 
evidence  submitted  to  the  jury  upon  that  question.  In  this  I 
Hamk  he  was  right 

The  right  to  create  a  lien  by  contract,  where  none  existed 
by  law,  ia  unquestionable.  CatiwetUio  vvicU  legem  is  a  maxim 
aa  old  aa  the  law.  The  eflect,  too,  of  a  contract  is  the  samoi 
whether  it  be  expressed  in  definii^  terms,  or  is  inferred  from  the 
CMC!um8tances  of  the  transactiou.  The  only  difference  i^  ia 
Uw  mode  of  establishing  the  existence  of  the  contract.  In  this 
oiie>CMi>  it  is  <istabli«hed  by  pro^f  pf  an  actual  agreement    In 
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the  Other,  by  the  proof  of  facts  and  circumstances  from  which 
the  existence  of  an  agreement  is  inferred.  When  established, 
the  effect  of  each  is  identical.  Here  the  plaintiff  claims  to  have 
proved  a  state  of  facts  from  which  a  jury  would  have  a  right  to 
find  that  there  was  an  agreement  on  the  part  of  the  defendant 
that  if  the  plaintiff  would  find  and  secure  his  wool,  he  should 
have  a  lien  upon  it  for  his  labor  and  expenses.  The  defend- 
ant, shortly  after  the  boat,  with  the  wool,  had  been  sunk,  had 
himself,  made  efforts  to  regain  his  property.  He  had  employed 
men  to  fish  for  the  boat  When  he  left,  he  requested  tlie  per- 
sons about  there  to  continue  the  search  for  the  boat,  and  prom- 
ised to  see  them  paid.  Perhaps  he  said  enough  to  amount  to  a 
public  offer  of  a  reward  to  any  person  who  should  find  the  boat 
and  secure  his  wool.  The  letter  to  Hotaling,  after  the  wool 
was  found,  would  furnish  some  evidence  in  support  of  this  po- 
sition. He  requests  him  to  inform  him  as  to  the  amount  of 
expense  of  getting  up  the  boat,  and  speaks  of  his  obligation  to 
pay  his  proportion  of  such  expense. 

The  case  of  Wentwortk  v.  Day^  (3  Metcf.  352,)  is  in  point, 
upon  this  branch  of  the  case.  The  plaintiff  had  lost  his  watch, 
and  had  caused  an  advertisement  to  be  published  in  a  newspa- 
per, offering  to  any  person  who  would  return  the  watch  to  the 
oflice  of  the  newspaper,  a  reward  of  twenty  dollars.  The  de- 
fendant's child  found  the  watch,  and  delivered  it  to  the  defend- 
ant, who  took  it  to  the  printing  office,  and  left  it  with  the  printer, 
to  be  delivered  to  the  plaintiff,  on  his  paying  the  reward.  Tlie 
plaintiff  having  refused  to  do  this,  the  defendant  resumed 
the  possession  of  the  watch,  and  afterwards,  when  the  plaintiff  de- 
manded it  of  him,  refused  to  give  it  up,  unless  the  plaintiff  would 
pay  him  the  $20  for  his  son.  The  plaintiff  brought  trover  for 
the  watch.  It  was  held,  that  the  promise  in  the  plaintiff's  ad- 
vertisement imposed  on  him  the  duty  of  paying  the  reward ; 
that  the  acts  of  performance  were  to  be  mutual  and  simultane^ 
ous ;  the  one  was  to  give  up  the  watch  on  receiving  tlie  reward, 
and  the  other  to  receive  the  watch  on  paying  the  reward  ;  and 
that  this  being  the  legal  effect  of  the  plaintiff's  contract,  the 
defendant  being  ready  to  deliver  the  watch,  was  not  bound  lo 
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surrender  the  actual  possession  of  it,  until  he  received  the  re* 
ward.  In  legal  effect,  therefore,  the  plaintiff's  contract  gave 
the  defendant  a  lien  upon  the  watch  for  the  reward. 

So,  in  this  case,  if  a  jury  should  find  from  the  evidence,  that 
the  defendant  intended  to  offer  to  any  person  who  should  find  and 
restore  his  property,  a  reasonable  compensation  for  his  trouble 
and  expenses,  and  that  the  plaintiff,  relying  upon  such  prom- 
ise, undertook  to  secure  the  property,  and  did  in  fact,  rescue  it, 
and  was  ready  to  deliver  it  to  the  defendant,  upon  being  paid  for 
his  labor  and  expenses,  he  was  entitled  to  receive  his  compen- 
sation before  he  parted  with  the  possession  of  the  property.  I 
am  unable  to  distinguish  the  case  from  that  of  any  other  ser- 
vices performed  upon  property  upon  request  of  the  owner.  The 
party  performing  such  services  becomes  a  bailee  for  hire,  and  as 
such  has  a  lien  upon  tlie  thing  itself  for  the  amount  of  his  com- 
pensation.   {iSiory  on  Bailm.  §  440.) 

I  think,  therefore,  that  the  case  should  have  been  left  to  the 
jury,  with  instructions  to  find  for  the  plaintiff,  if  they  believed 
firom  the  evidence  that  the  defendant  Iiad  offered  to  reward  any 
person  who  should  recover  for  him  his  property,  and  that  in  pur- 
suance of  such  offer,  the  plaintiff  had  performed  the  service  con- 
templated by  the  defendant  when  he  made  tlie  offer.  On  the 
contrary,  that  they  should  find  for  the  defendant,  if  they  should 
believe  that  the  plaintiff,  having  found  the  boat,  voluntarily 
performed  what  he  did,  without  any  promise  of  reward  by  the 
defendant.  A  new  trial  must  be  granted ;  costs  to  abide  the 
event. 

Watson,  J.  concurred. 

Wright,  J.  dissented. 

New  trial  granted. 
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Same  Term.    Before  the  scone  Justices. 

Jacob  Mesick,  executor,  &c.  of  Thomas  Medck,  appellant,  iss. 
Stephen  Mesick  aad  others,  respondents. 

U pMi  the  final  lettlttnent  of  the  accoiuts  of  ezecuton,  befoie  the  nimgale^  legft^ 
tees  who  have  appealed  by  their  eonnael  befine  the  susrogate,  and  are  eo&tGrt»> 
lug  the  ezecuton'  accounti,  are  not  competent  witneeeea ;  aIthou|^,  upon  beinf 
offered  aa  witnenee,  they  have  asaigned  their  claims  upon  the  estate. 

But  a  legatee  who  has  been  paid  the  full  amount  of  his  legacy,  and  hoe  executed 
to  the  executors  a  receipt  in  fVill,  is  a  competent  witness. 

Oidinaxily,  an  executor  is  not  liable  for  money  received  by  hk  co<«xecutoE.  But 
where  one  executor,  having  the  actual  possession  of  money  or  securities  bo- 
longing  to  the  estate,  hands  over  such  money  or  securities  to  his  co-executor, 
he  vrill  only  be  exempted  firom  liability,  upon  showing  good  reason  for  having 
done  so. 

Accordingly,  where  an  executor  had  assets  of  the  testator  in  his  pooession,  and 
had  given  a  receipt  for  them,  in  which  he  undertook  to  collect  the  same,  and 
apply  the  proceeds  in  the  manner  designated  by  the  testator ;  and  he  afterwards 
voluntarily  delivered  such  assets  to  his  co-executor,  without  any  good  reason 

'  for  so  doing ;  Hddy  that  he  was  answerable  for  a  misapplication  of  the  asaota 
by  his  co-executor. 

And  if  such  receipt,  given  by  the  executor  for  the  assets,  embraces  a  debt  owing 
to  the  testator  by  the  executor  himself,  the  receipt  will  be  held  a  solemn  recog- 
nition of  the  existence  of  the  demand,  by  him,  and  he  should  be  charged  there- 
with, by  the  surrogate,  on  the  final  accounting  of  the  executors. 

Tnid  was  an  appeal  from  the  decree  of  the  surrogate  of  At 
bAny,  upon  the  final  settlement  of  the  accounts  of  Jacob  Mestok, 
the  appellant,  and  the  respondents  Stephen  Mesick  and  Jlenry 
Yan  Denburgh,  as  executors  of  the  will  of  Tiiomas  Mesick,  de- 
ceased. The  will  was  executed  on  the  second  day  of  April, 
1840.  The  testator  first  directed  that  his  debts,  and  the  lega- 
cies mentioned  in  the  will,  should  be  paid  by  the  executors  out 
of  his  personal  property,  if  sufficient  for  that  pur|K)se,  and  if  not 
sufficient,  then  that  such  debts  and  legacies  should  be  a  lien 
upon  his  real  estate.  He  then  gave  to  each  of  his  sons,  Thomas, 
Peter,  John,  Henry,  George  and  Stephen,  and  to  each  of  his 
daughters,  Christina  and  Mary,  and  to  the  children  of  his  de- 
ceased son  William,  legacies  of  $375,  to  be  paid  in  one  year 
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after  his  decease,  with  interest  from  the  date  of  his  will.  He 
also  gave  to  the  wife  of  the  appellant  a  legacy  of  $200,  and  to 
each  of  his  two  daughters  $50,  payable  when  they  should  at* 
tain  the  age  of  twenty-one  years.  In  conclusion  he  gave  to 
his  son  Jacob,  the  appellant,  his  heirs  and  assigns,  all  his  real 
and  personal  estate  after  paying  the  legacies  above  set  forth. 
At  the  time  the  will  was  executed,  the  sons  of  the  testator  were 
all  present  An  inventory  was  made  of  the  notes  and  other 
securities  belonging  to  the  testator.  It  amounted  to  $3910,69, 
and  included  a  demand  of  $600  against  the  appellant  Jacob 
Mesick*  At  the  foot  of  this  inventory  a  receipt  was  drawn  and 
signed  by  Jacob  Mesick  as  follows :  "  Rec'd,  April  2,  1840,  from 
S.  Mesick  and  H.  Van  Denburgh,  executors  of  the  last  will  and 
testament  of  Thomas  Mesick  of  Guilderland,  the  above  notes 
belonging  to  the  estate,  amounting  to  $3910,59.  Rec'd  for 
collection  for  the  estate,  and  to  account  to  the  executors  for  the 
same,  and  for  to  pay  off  the  legacies  in  the  will.  Jacob  Mesick." 

The  testator  having  died,  letters  testamentary  were  granted 
to  all  three  of  the  executors  named  in  the  will,  on  the  11th  day 
of  May,  1842.  A  final  settlement  of  the  accounts  of  the  execu- 
tors, upon  their  own  application,  was  had  before  the  surrogate 
of  Albany,  and  a  decree  made  on  the  13th  of  May,  1847,  where- 
by it  was  determined  that  Stephen  Mesick  and  Jacob  Mesick 
had  received  of  the  personal  estate  and  effects  of  the  testator 
$4748,33  including  interest  to  the  date  of  the  decree ;  that 
Stephen  Mesick  had  received  individually  $170,  and  Jacob 
Mesick  was  individually  chargeable  with  $413  for  personal 
property  received  by  him  from  the  estate ;  that  Stephen  Mesick 
and  Jacob  Mesick  were  entitled  to  credits  to  the  amount  of 
$2978,12,  including  the  legacy  of  $376  paid  to  John  Mesick, 
and  that  they  were  still  chargeable  with  a  balance  of  $1978,21| 
of  which  $170  was  to  be  paid  by  Stephen  Mesick  individually, 
$413  by  Jacob  Mesick  individually,  and  the  balance  of  $1395^21 
by  Stephen  and  Jacob  jointly.  The  decree  also  charged  Stephen 
and  Jacob  with  the  costs  of  the  guardian  of  the  infant  legatees^ 
allowed  at  $25,  the  costs  of  Henry  Van  Denburgh,  one  of  the 
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executors,  allowed  at  $42,62 ;  and  the  surrogate's  fees,  amount- 
ing to  $65,35. 

Upon  the  hearing,  the  appellant  claimed  that  he  had  applied, 
in  the  due  course  of  administration,  all  the  moneys  collected  by 
him  upon  the  securities  left  in  his  hands  on  the  second  of  April, 
1840.  And  that  he  had  delivered  over  to  his  co-executor  Stephen 
Mesick,  the  residue  of  such  securities.  The  surrogate  held  that 
Jacob  Mesick,  as  well  as  Stephen,  was  liable  to  account  for  the 
securities  delivered  over  to  Stephen,  and  which  were,  or  might 
have  been,  collected  by  him.  The  surrogate  charged  Jacob 
Mesick  with  $343  as  the.  value  of  certain  articles  of  personal 
property  belonging  to  the  estate  and  which  had  been  received 
by  him.  Also  with  $70  for  money  received  of  one  Lanehart 
for  the  estate,  making  the  sum  of  $413,  for  which  he  was  de- 
creed to  be  individually  liable.  These  were  the  grounds  of  error 
complained  of  by  the  appellant  in  his  petition  of  appeal.  The 
respondents  specified  as  erroneous  the  allowance  by  the  surro- 
gate to  the  appellant  of  $507,20  for  expenses  incurred  in  estab- 
lishing the  will.  And  also  that  the  surrogate  had  not  charged 
the  appellant  with  the  item  of  $600  for  the  demand  against 
himself  mentioned  in  the  inventory  and  receipt  of  the  second 
of  April,  1840.  Upon  the  hearing  before  the  surrogate  Peter  T. 
Mesick  and  George  Mesick  were  offered  as  witnesses,  on  the 
part  of  the  legatees.  They  were  objected  to  by  the  counsel  for 
the  appellant,  on  the  ground  of  interest  It  appeared  that  while 
the  proceedings  were  pending  before  the  surrogate,  and  for  the 
purpose  of  making  them  competent  witnesses,  they  had  sever- 
ally assigned  the  balance  of  their  respective  legacies.  They 
were  still  objected  to,  on  the  ground  that  they  might  be  liable 
for  costs,  and  were  therefore  interested.  John  Mesick,  another 
legatee  under  the  will,  was  offered  as  a  witness,  and  objected  to 
as  interested.  It  appeared  from  the  account  of  the  appellant, 
and  his  vouchers  filed  with  the  surrogate,  that  his  legacy  had 
been  fully  paid. 

12.  W.  Peckhanij  for  the  appellant. 

/  Lansing,  for  the  respondent. 
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By  the  Qmriy  Harris,  J.  I  think  the  objectioii  to  the  wil- 
nesses  Peter  T.  Mesick  and  George  Mesick,  on  the  ground  of 
interest,  was  well  taken.  They  were  clearly  interested  in  the 
result  of  the  matters  in  litigation  before  the  surrogate.  As  leg- 
atees claiming  under  the  will,  they  had  appeared  by  their  coun* 
sel  before  the  surrogate,  and  were  contesting  the  appellant's 
account  Though  they  had,  when  offered  as  witnesses,  assigned 
their  claims  upon  the  estate,  they  were  still  parties  to  the  pro* 
ceedings,  and  might  have  been  charged  with  costs,  in  the  dis> 
cretion  of  the  surrogate.  They  are  proper  parties  to  this  appeal, 
and  may  yet  become  liable  for  costs.  The  surrogate,  therefore, 
erred  in  allowing  them  to  be  examined  as  witnesses  on  behalf 
of  the  respondents,  and  their  testimony  must  be  rejected.  But 
John  Mesick  was  a  competent  witness.  He  had  been  paid  the 
full  amount  of  his  legacy,  and  had  executed  to  the  executors  a 
receipt  in  full  Although  it  is  stated  in  the  return  that  Mr. 
Lansing  appeared  for  all  the  legatees,  except  the  minors,  who 
appeared  by  guardian,  yet  I  understand  that  it  is  only  meant 
that  the  legatees  still  claiming  an  interest  under  the  will  ap- 
peared. This  is  further  evident  from  the  fact  that  John  Mesick 
is  not  made  a  party  to  the  appeal.  He  was  in  no  way  interest- 
ed in  the  question  upon  which  he  was  to  be  examined.  He 
was  therefore  properly  admitted. 

The  testimony  of  Peter  and  George  Mesick  being  rejected,  it 
necessarily  follows  that  the  charge  against  the  appellant  for 
$70,  collected  of  Lanehart  in  1839,  and  also  the  charge  of  $343 
for  personal  property  of  the  testator,  received  by  the  appellant, 
must  be  rejected,  and  that  part  of  the  decree  which  charges  the 
appellant  with  the  payment  of  $413,  on  account  of  these  items, 
must  be  reversed.  George  Mesick  is  the  only  witness  in  req)ect 
to  the  chaise  of  $70,  and  without  his  testimony  there  is  not 
sufficient  evidence  to  sustain  the  charge  of  $343.  It  is  true 
that  John  Mesick  speaks,  in  general  terms,  of  the  personal  prop* 
erty,  but  he  does  not  specify  the  items,  or  the  value.  His  tes- 
timony alone  is  insufficient  to  sustain  this  part  of  the  decree. 

I  think  the  surrogate  was  right  in  holding  the  appellant  re- 
sponsible for  the  securities  which  he  received  on  the  2d  of  Aprils 
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1840.  It  WB0  not  pretended  that  the  securities  were  uHcoUftct- 
aUe,  or  that  they  had  not  in  &ct  been  collected,,  but  the  appel^ 
lam  insisted  that,  having  handed  them  over  to  Stephen  Mesicki 
his  co-executor,  he  was  exonerated  from  further  liability.  It  ia 
time  that,  under  ordinary  circumstances,  an  executor  is  not  liar 
Ue  for  money  received  by  his  co-executor.  But  where  one  ex* 
ecutor,  having  the  actual  possession  of  money  or  securities 
belonging  to  the  estate,  hands  over  such  money  or  securities  to 
his  co-executor,  he  will  only  be  exempted  from  liabiUty,  npoot 
showing  good  reason  for  having  done  so.  The  rule  is  stated, 
in  the  authorities,  to  be,  that  where,  by  an  act  done  by  one  ex- 
ecutor, any  part  of  the  representative  estate  comes  to  the  hands 
of  his  co-executor,  the  former  will  be  answerable  for  the  latter, 
m  the  same  manner  as  he  would  have  been  for  a  stranger, 
whom  he  had  intrusted  to  receive  it  {Clark  v.  dark,  8  Paige^ 
142,  and  cases  there  died.)  The  same  rule  is  perhaps  better 
stated  in  Williams  on  Executors^  1119.  "If  an  executor,"  he 
says,  "is  merely  passive,  by  not  obstructing  his  co-executor 
from  getting  the  assets  into  his  possession,  the  former  is  not  re- 
sponsible. If,  however,  the  one  in  any  way  contributes  to  enar 
ble  the  other  to  obtain  possession,  he  is  answerable,  notwith- 
standing his  motive  be  innocent ;  unless  he  can  assign  a  sufficient 
excuse."  Applying  this  rule  to  the  appellant's  case,  there  can 
be  no  doubt  of  his  liability.  He  had  the  assets  of  the  testator 
in  his  possession.  He  had,  moreover,  undertaken  to  collect  those 
assets,  and  apply  the  proceeds  in  the  manner  designated  by  the 
testator.  He  voluntarily  delivered  those  assets  to  his  co-execu- 
tor. No  good  reason  is  shown  why  he  should  thus  ti'ansfer  the 
possession.  If,  therefore,  the  assets  have  been  misapplied  by 
his  co-executor,  he  must  be  held  answerable  for  such  misappU- 
oation. 

The  expenses  incurred  by  the  appellant  in  establishing  the 
will  were  properly  allowed  to  him  by  the  surrogate.  It  is  true, 
diat  the  effect  of  such  allowance  is  to  charge  those  expenses 
upon  the  legatees  exclusively.  But  I  can  not  say  that  this  is 
unjust.  It  was  on  their  behalf  that  the  probate  of  the  will  was 
It  is  probable  that  they  were  ignorant  of  theexistenoa^ 
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of  tile' deed  conveying  to  the  appellant  all  the  testator's  Deal 
t«te ;  or  if  not,  that  they  supposed  the  deed  might  be  sucoea»» 
fuUy  attacked.  Otherwise  neither  party  could  have  had  any 
interest  in  contesting  the  probate  of  the  will.  The  distribution 
of  the  personal  estate  among  the  legatees  was  substantially  the 
same  as  it  would  have  been  among  the  next  of  kin,  if  the  will 
had  been  rejected.  The  parties  were  therefore  only  interested 
in  having  the  will  established  or  defeated  as  it  affected  the  real 
estate ;  and  if  the  deed  executed  by  the  testator  to  the  appellant 
was  to  take 'effect,  there  was  no  real  estate  to  be  affected  by  the 
wilL  But  whatever  may  have  been  the  object  of  the  parties  in 
contesting  the  probate  of  the  will,  at  so  great  expense,  the  re* 
indents  failed  in  the  contest,  and,  so  far  as  I  can  see,  ane 
rightfully  subjected  to  the  expenses  incurred  by  the  appellant 
in  that  litigation. 

But  in  respect  to  the  demand  of  $600  against  the  appellant, 
embraced  in  the  receipt  of  the  second  of  April,  1840, 1  think  the 
surrogate  has  misapprehended  the  effect  of  the  evidence.  That 
receipt  was  a  solemn  recognition  of  the  existence  of  such  a  de- 
mand. The  appellant  is  presumed  to  have  been  fiiUy  cognizant 
of  all  that  the  instrument  signed  by  him  contained.  This  item 
was  evidently  taken  into  the  account,  in  the  estimates  made  at 
the  time  the  will  was  executed,  for  the  purpose  of  ascertaining  the 
amount  of  the  legacies  which  the  testator  would  be  able  to  pay 
U>  his  children.  The  testator's  intention  manifestly  was  that 
the  appellant  should  pay  the  full  amount  of  those  legacies. 
Hence  it  was  that  when  he  executed  the  will  he  not  only  placed 
in  the  hands  of  the  appellant  securities,  including  the  $600,  suf- 
ficient to  pay  all  the  legacies,  but  also  expressly  charged  his  real 
estate  with  the  payment  of  any  deficiency,  and  then  devised  all 
his  real  estate,  subject  to  such  charge,  to  the  appellant.  It  is 
qiute  evident  from  the  tenor  of  the  will,  that  at  the  time  it 
was  executed,  neither  the  testator  nor  his  children,  with  the  eoc-^ 
ception,  perhaps,  of  the  appellant,  imderstood  that  the  title  to 
his  farm  was  already  vested  in  the  appellant.  If,  in  fact,  the 
farm  had  been  so  conveyed,  and  the  personal  property,  too,  had 
already  been  given  to  the  appellant,  there  was  but  little  neces- 
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dty  for  making  a  will)  ioT  the  mere  purpose  of  distributing 
among  the  children  of  the  testator  in  equal  proportions  the  pro- 
ceeds of  the  securities  he  yet  held.  All  the  circumstances  at- 
tending the  transactions  which  occurred  at  the  time  the  will 
was  executed,  tend,  in  my  judgment,  to  show  very  satisfacto- 
rily, that  the  appellant,  though  he  had  succeeded  in  having  the 
note  he  had  given  for  the  ^600  he  owed  the  testator  destroyed, 
was  yet  willing  to  recognize  his  liability  for  that  amount,  for 
the  sake  of  having  a  provision  inserted  in  the  will,  wliich  would 
at  least  put  at  rest  his  title  to  the  farm  and  the  other  property. 
The  appellant  now  insists  that  when  he  signed  the  receipt  he 
was  ignorant  that  the  item  of  $600  was  included  in  the  inven- 
tory. Until  this  is  shown,  the  contrary  is  to  be  presumed.  The 
only  proof  upon  which  he  relies  is  in  the  testimony  of  Thomas 
Mesick,  his  son,  and  Nathaniel  Smith,  his  nephew.  Thomas 
was  at  the  time  of  the  transaction  but  16  years  old.  It  is 
scarcely  to  be  supposed  that  such  a  boy,  called  to  testify  in  re^ 
lation  to  such  transactions,  after  the  lapse  of  seven  years,  would 
be  able  to  recollect  with  much  distinctness  the  circumstances 
which  occurred.  I  can  only  regard  his  testimony  as  amounting 
to  this :  that  he  was  at  home  when  the  business  was  done,  and 
present  with  the  parties  a  part,  perhaps  most,  of  the  time,  and 
that  he  has  no  recollection  of  hearing  the  receipt  read,  or  seeing 
his  father  sign  it.  Smith  was  also  a  schoolboy  at  the  time,  and 
witnessed  the  execution  of  the  will.  He  saw  the  appellant  sign 
the  receipt,  at  the  time  the  will  was  executed,  but  did  not  hear 
it  read.  Such  testimony  can  not  be  regarded  as  sufficient  to 
control,  in  any  respect,  the  effect  of  the  instrument  deliberately 
executed  by  the  appellant.  The  appellant  ought,  therefore,  to 
have  been  charged  personally  with  the  $600,  and  interest  there- 
on from  the  date  of  the  receipt. 

The  decree  of  the  surrogate  must  be  modified  so  as  to  con- 
form to  these  views.  Neither  party  should  have  costs  upon  the 
appeal  as  against  the  other. 
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The  only  facts  necessary  to  the  jurisdiction  of  assessors  are,  in  reference  to  real 
estate,  that  it  be  situated  in  the  town  or  ward,  and,  in  reference  to  personal 
property,  that  the  owner  be  an  inhabitant  of  the  town  or  ward. 

If  lands  assessed  are  situated  within  the  town  in  which  the  assessors  redde,  th« 
assessors  have  jurisdiction  of  the  subject  matter.  And  in  making  an  assess* 
ment  upon  such  lands  they  perform  a  judicial  act,  in  a  matter  within  the  limit 
of  their  authority. 

However  much  assessors  may  have  erred  in  the  performance  of  their  duty,  yet 
having  jurisdiction  of  the  subject  matter,  their  error  may  be  corrected,  in  a 
court  of  review,  but  will  not  render  their  proceedings  void. 

When  an  assessment  roll  is  delivered  to  the  supervisors,  though  uncorrected  er- 
rors may  appear  upon  its  face,  they  are  not  authorized,  on  that  account,  to  re- 
ject or  disregard  it,  but  must  proceed  to  annex  the  tax  list,  and  issue  their  war- 
rant for  its  collection.  It  is  equally  the  duty  of  the  collector  to  execute  the 
warrant ;  and  both  will  be  protected  in  the  discharge  of  this  duty.  Per 
Harris,  J. 

Occupied  lands,  which  are  owned  by  persons  who  are  not  residents  of  the  town 
or  ward  where  they  are  situated,  are  liable  to  taxation.  And  the  legislature 
having  omitted  to  prescribe  the  manner  in  which  the  assessment  of  such  lands 
shall  be  made,  it  is  proper  for  the  assessors  to  specify  who  is  the  occupant,  as 
well  as  the  name  of  the  owner. 

Either  would  be  a  sufficient  compliance  with  the  law.  They  may  regard  the  oc- 
cupant as  owner,  and  assess  the  lands  as  owned  by  a  resident  of  the  town ;  or 
they  may,  without  noticing  the  occupant,  assess  them  as  lands  of  a  non-resi- 
dent owner. 

After  a  tax  has  been  regularly  assessed  upon  lands  situated  in  a  town  other  than 
that  in  which  the  owner  resides,  if  the  owner  neglects  or  refuses  to  pay  the  tax, 
the  collector  of  the  town  in  which  the  lands  lie  will  be  justified  in  levying  and 
collecting  such  tax  of  the  goods  and  chattels  of  the  owner. 

B  sums  that  the  warrant  attached  to  an  assessment  roll,  if  regular  and  legal  on 
its  face,  is  a  perfect  protection  to  the  collector  acting  under  it ;  and  that  he  is 
not  bound  to  look  beyond  it.    Per  Harris  J. 

This  was  an  action  of  trespass  for  taking  and  selling  the 
plaintiff's  horse.  The  defendant  was  collector  of  the  town  of 
Sand  Lake,  in  the  county  of  Rensselaer,  and  justified  the  tak- 
ing, under  a  collector's  warrant  issued  in  December,  1846. 
The  trial  was  had  before  Justice  Watson,  at  the  Rensselaer 
circuit,  in  November,  1847.    It  appeared  from  the  assessment 
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roll  annexed  to  the  warrant,  and  which  was  produced  upon  the 
trial,  that  the  plaintiff  had  been  assessed  for  various  tracts  and 
parcels  of  land  in  the  town  of  Sand  Lake,  and  among  others 
about  forty  parcels  of  land  covered  with  water.  The  first  of 
these  parcels  is  described  as  follows :  "  Land  under  water  ex- 
tending from  the  line  of  Brunswick  in  Sand  Lake,  to  the 
Poestenkill  school  lot,  eight  acres,  valued  at  $16."  The  sec- 
ond parcel  is  described  as  follows :  "  Land  under  water,  oc- 
cupied by  Coonrod  C.  Cooper  and  used  as  a  grist  and  saw 
mill  privilege,  two  acres,  valued  at  $400."  These  two  instances 
will  serve  as  examples  of  all  the  rest.  They  were  all  described 
in  one  or  the  other  of  these  forms.  The  plaintiff  paid  to  the 
collector  all  the  taxes  assessed  upon  his  lands,  except  those 
under  water.  Before  the  seizure,  he  informed  the  defendant 
that  he  did  not  consider  himself  bound  to  pay  these  taxes,  and 
should  contest  their  validity.  The  warrant  was  in  the  usual 
form,  and  commanded  the  defendant  to  collect  from  the  persons 
named  in  the  assessment  roll  annexed  thereto,  the  several  sums 
mentioned  in  the  last  column,  &c.  The  plaintiff  resided  ia 
Greenbush.  The  judge  charged  the  jury  that  the  warrant  at- 
tached to  the  assessment  roll  was  regular  and  legal  on  its  face ; 
and  that  being  so,  it  was  a  perfect  protection  to  the  defendant 
who  was  acting  under  it,  when  he  took  the  plaintiff's  property, 
and  that  he  was  not  bound  to  look  beyond  it ;  that  the  warrant 
and  assessment  roll  were  not  necessarily  connected ;  that,  as  to 
the  defendant,  the  warrant  and  roll  were  to  be  considered  and 
treated  as  distinct  instruments,  having  no  dependence  on  each 
other  farther  than  to  ascertain  the  amount  of  the  tax  and  the 
names  of  the  persons  assessed ;  that  the  waiTant,  if  valid,  controll- 
ed and  protected  him,  even  if  the  roll  was  irr^ular,  or  the  assess- 
ment erroneously  made.  The  counsel  for  the  plaintiff  excepted 
to  the  charge  and  instructions  of  the  judge,  and  requested  him 
to  charge  the  jury  that  the  assessments  were  illegal  and  void  ; 
that  the  warrant  and  assessment  roll  were  necessarily  connect- 
ed, and  that  not  only  the  warrant  but  the  assessment  against 
the  plaintiff,  must  be  legal  and  valid  on  their  face,  to  protect 
him.    The  judge  refused  so  to  charge,  and  the  counsel  for  the 
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plaintiff  excepted.    The  jury  found  a  verdict  for  the  defendant. 
A  motion  was  made  for  a  new  trial  upon  a  bill  of  exceptions. 

D.  Bueli  Jr.  for  the  plaintiff. 

D.  Li.  Seymour^  for  the  defendant. 

By  the  Courts  Harris,  J.  I  think  the  only  facts  necessary 
to  the  jurisdiction  of  the  assessors  are,  in  reference  tid  real  estate, 
that  it  be  situated  in  the  town  or  ward,  and  in  reference  to  per- 
sonal property,  that  the  owner  be  an  inhabitant  of  the  town  or 
ward.  If  the  assessors  should  assume  to  assess  lands  lying  in 
another  town  or  ward,  or  to  assess  an  inhabitant  of  another 
town,  for  personal  property,  though  it  might  be  situated  in  their 
town,  the  act  of  the  assessors  would  unquestionably  be  void  for 
want  of  jurisdiction.  In  this  case,  the  lands  assessed  were  sit- 
uated within  the  town  of  Sand  Lake.  The  assessors  therefore 
had  jurisdiction  of  the  subject  matter.  In  making  the  assess- 
ment, they  performed  a  judicial  act,  in  a  matter  within  the  limit 
of  their  authority.  However  much  they  may  have  erred  in  the 
performance  of  their  duty,  yet  having  jurisdiction  of  the  subject 
matter,  their  error  may  be  corrected  in  a  court  of  review,  but 
can  not  render  their  proceedings  void.  {Bloom  v.  Burdick,  1  Hill. 
130.  Weaver  v.  Devendorf,  3  Denio^  117.  Van  Rensselaer 
V.  Witbeck,  decided  at  the  present  term.{a)  Van  Rensselaer  v. 
Handy  MS.  opinion  of  Justice  Wright,  decided  May  term^ 
1849.)  When  the  assessment  roll  is  delivered  to  the  supervi- 
sors, though  uncorrected  errors  may  appear  upon  its  face,  they 
are  not  authorized  on  that  account  to  reject  or  disregard  it,  but 
it  is  the  duty  of  the  supervisors,  notwithstanding  such  errors,  to 
proceed  to  annex  the  tax  list  and  issue  their  warrant  for  its  col- 
lection. It  is  equally  the  duty  of  the  collector  to  execute  the 
warrant    Both  will  be  protected  in  the  discharge  of  this  duty. 

In  the  grants  of  lands  in  the  manor  of  Rensselaer wyck,  among 
other  reservations,  the  original  proprietor,  as  is  well  known, 
reserved  to  himself  ^  aU  lands  under  water  "    These  lands  the 

(a)  Pott,  133. 

Vol.  Vn.  17 
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have,  in  the  case  before  us,  sought  to  subject  to  •iaxftp 
tioiL  Wheliier  they  acted  judiciously  in  doing  so,  is  not  a  ques- 
tion involved  in  this  decision.  It  is  enough  to  justify  the 
defendant,  if  we  find  that  they  did  not  transcend  their  juris* 
diction. 

The  principal  ground  upon  which  the  validity  of  the  assess- 
ment is,  in  this  instance,  sought  to  be  impeached  is,  that  it  ap- 
pears, upon  the  face  of  the  assessment  itself,  that  scnne  of  the 
lands  assessed  were  in  fact  occu2>ied  by  other  persons.  I  am 
inclined  to  think  that  this  objection  is  not  well  taken  in  point 
of  fact  The  assessments  are  of  "  Imids  wider  water"  In  a 
majority  of  instances,  the  location  of  such  land  is  merely  giveOi 
but  in  other  instances,  it  is  described  as  land  underwater,  occupied 
by  some  other  person,  whose  name  is  given,  for  a  saw  mill  or 
grist  mill  or  some  otlier  kind  of  machinery.  I  think  it  quite 
obvious  that  it  was  the  intention  of  the  assessors,  to  distinguish 
between  the  land  under  water,  and  the  water  itself;  and  wlien 
they  speak  of  land  under  water  ocaipiedy  or  tised^  (as  it  is  some- 
times expressed  in  the  assessment  roll,)  as  a  mill  privilege,  it  ]» 
merely  intended  to  refer  to  the  occupation  or  use  of  Hie  water^ 
as  a  mode  of  describing  the  land.  It  is  to  be  kept  in  mind  tliat 
the  propriety  of  assessing  a  mill  to  its  occupant  and  the  land 
flowed  by  the  dam  of  the  mill  to  another  person,  as  its  owner, 
is  not  in  question.  The  sole  inquiry  is  whether  the  assessors 
exceeded  their  jurisdiction.  But  let  it  be  assumed  tliat  tlie  fair 
import  of  the  terms  used  in  the  assessment  is,  that  the  thii^  €^ 
sessed,  the  land  under  water,  was  occupied  by  the  person  named. 
In  what  respect,  even  then,  have  the  assessors  failed  to  comply 
with  the  requisitions  of  the  statute  ?  The^r^^  section  of  the  act 
(1  R.  S.  389)  declares  that  the  owner  of  lands,  when  he  occu- 
pies them  himself,  or  in  case  they  are  wholly  unoccupied,  sliall 
be  assessed  for  them,  if  he  resides  in  the  same  town  or  ward. 
The  second  section  provides  for  a  case  where  the  owner  resides 
in  the  same  town  or  ward  in  which  the  lands  are  situated,  but 
the  lands  are  occupied  by  another  person.  In  that  case,  Uie  as- 
sessors are  not  bound  to  ascertain  who  is  the  real  owner.  If 
they  know  who  is  the  owner,  he  may  be  assessed  for  the  lands ; 
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orlhey  may  assess  the  occupant  as  the  owner.  The  Aird 
sectioD  declares  that  unoccupied  lands,  not  owned  by  a  person 
residing  iu  the  ward  or  town  where  the  same  are  situated,  shall  be 
Sttessed  in  the  manner  subsequently  provided  in  the  same  act. 
These  subsequent  provisions  contain  minute  directions  for  assess- 
ing such  unoccupied  lands.  They  are  found  in  the  12th  and  13th 
sections  of  the  act.  The  4th  subdivision  of  the  13th  section  directs 
the  assessors,  in  case  a  part  of  a  tract  of  land,  which  is  to  be 
assessed  by  them  under  the  provisions  of  that  section,  shall  be 
settled  and  occupied  by  a  resident  of  the  town  or  ward,  to  except 
such  part  from  their  assessment  of  the  whole  tract,  and  assess  it 
as  other  occupied  lands  are  assessed.  In  all  these  provisimss, 
it  will  be  perceived,  no  directions  are  given  as  to  the  manner  of 
assessing  occupied  lands  which  are  owned  by  pei-sons  who  are 
not  residents  of  the  town  or  ward  where  they  are  situated.  Such 
lands  are  clearly  liable  to  taxation,  (1  R.  S,  387,  §  1,)  and  as 
the  l^islature  have  omitted  to  prescribe  the  manner  in  which 
the  assessment  of  such  lands  shall  be  made,  I  can  see  nothii^ 
irregular  or  improper  in  the  mode  of  assessment  adopted  in  this 
ease.  The  assessors,  having  no  statutory  guide,  have  seen  fit 
to  specify  both  the  owner  and  the  occupant  Either,  I  think, 
would  have  been  a  sufficient  compliance  with  the  law.  They 
might  have  regarded  the  occupant  as  owner,  and  assessed  the 
lands  as  owned  by  a  resident  of  the  town,  or  they  might,  with- 
out noticing  the  occupant,  have  assessed  them  as  lands  of  a 
non-resident  owner.  That  they  have  specified  who  are  the  oc- 
cupants, as  well  as  the  name  of  the  owner,  certainly  can  not 
vitiate  the  assessment.  By  the  6th  section  of  the  title  relating 
to  the  collection  of  taxes,  (1  R.  S,  398,)  it  is  provided^  that  if 
any  person  shall  neglect  or  refuse  to  pay  any  tax  which  shall 
be  assessed  in  any  ward  or  town,  upan  any  estate  of  such  per- 
son, situated  out  of  the  ward  or  town  in  which  he  shall  reside^ 
and  within  the  county,  the  collector  may  levy  and  collect  such 
tax  of  the  goods  and  chattels  of  the  person  assessed  in  any  ward 
or  town,  within  the  county,  in  which  he  shall  reside.  Here 
then,  we  have  the  express  authoiity  of  the  collector.  A  tax 
had  been  assessed,  and,  as  we  have  seen,  regularly  assessed, 
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npoD  the  lands  of  the  plaintiff  situated  in  Sand  Lake.  The 
plaintiff  was  a  resident  of  Greenbush,  another  town  within  the 
county.  The  plaintiff  had  neglected  or  refused  to  pay  the  tax. 
These  facts  were  sufficient  to  justify  the  collector  in  levying  and 
collecting  the  tax  of  the  plaintiff's  goods  and  chattels. 

The  only  other  objection  taken  to  the  form  of  the  assessment 
is,  that,  in  some  instances,  the  lands  are  not  sufficiently  described. 
Whether  they  are  or  not,  I  am  unable  to  say.  But  if  it  were 
conceded  that  the  description  of  some  of  the  lands  was  imper- 
fect, it  is  a  matter  with  which  the  plaintiff  has  nothing  to  do. 
The  only  object  of  a  minute  description  of  the  lands  is,  to  se- 
cure the  collection  of  the  tax  by  recourse  to  the  land,  in  case  it 
should  not  otherwise  be  collected.  If  this  should  fail  through 
defectiveness  of  the  description,  it  might  enure  to  the  advantage 
of  the  owner,  but  could  not  work  his  injury. 

The  judge,  at  the  circuit,  held  that  the  wan-ant  alone  was  a 
safficient  protection  to  the  defendant.  In  this  I  think  he  was 
right.  But  concede  that  he  was  wrong  in  holding  that  the 
warrant  and  assessment  roll  were  to  be  considered  as  distinct 
instruments,  having  no  dependence  on  each  other,  further  than 
to  ascertain  the  amount  of  the  tax  and  the  names  of  the  persons 
assessed.  This  would  not  entitle  the  plaintiff  to  a  new  trial. 
There  was  no  question  of  fact  to  be  decided.  The  charge, 
taking  it  most  unfavorably  to  the  plaintiff,  amounted  to  noth- 
ing more  than  directing  a  verdict  for  the  defendant;  and  to 
this  he  was  entitled.  The  assessment  roll,  as  well  as  the 
warrant,  were  legal.  Whether,  therefore,  they  are  to  be  con- 
sidered as  together  constituting  the  process,  under  which  the 
defendant  acted,  or  whether  the  warrant  alone  constituted  such 
process,  is  wholly  immaterial.  In  either  case,  the  process  was 
valid,  and  the  defence  was  sustained.  The  motion  for  a  new 
trial  must  therefore  be  denied. 

New  trial  denied. 
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Same  Term.    Before  the  eame  Justices. 

Van  Rensselaer  vs.  Witbeck  and  Shari^. 

TIm  eiMBtial  thing  to  be  done  by  ane«K>n,  in  the  diiehai)ge  of  their  official  duty, 
if  to  detennine  who  are  to  be  taxed,  and  what  property  is  taxable.  This  is  a 
matter  within  their  jurisdiction.  In  making  the  determination  they  act  judi- 
cially; and,  though  they  may  proceed  irregularly,  yet,  having  jurisdiction  of 
the  subject  matter,  their  decisions  can  not  be  questioned  collaterally.  Per 
Harris,  J. 

What  provisions  of  the  statute  prescribing  the  duties  of  assessors,  are  merely  di« 
rectory  in  their  character. 

Those  duties  which,  though  required  of  the  assessors,  are  not  of  the  essence  of 
the  thing  to  be  done,  are  not  essential  to  the  validity  of  the  assessment.  The 
certificate  of  the  assessors,  required  by  the  36th  section  of  the  statute  relative 
to  the  assessment  of  taxes,  is  thus  to  be  regarded. 

The  entire  want  of  such  certificate,  much  less  the  omission  of  the  assessors  to 
adopt  the  form  prescribed  in  the  statute,  will  not  invalidate  a  tax  charged  by 
the  board  of  supervisors  upon  the  persons  and  property  specified  in  the  assess- 
ment roll,  if  the  assessment  itself  is,  in  all  respects,  conformable  to  law. 

No  mere  irregularity  in  the  proceedings  of  assessors  will  justify  the  supervisors 
in  omitting  to  annex  the  tax  lists  to  the  assessment  rolls  returned  to  them. 

A  failure  to  comply  with  the  directions  of  the  statute  relative  to  the  assessment 
of  lands  belonging  to  non-residents,  is  but  an  irregularity  in  a  mere  matter  of 
ibrm,  in  no  way  affecting  the. rights  of  any  one,  and  therefore  will  not  vitiate 
the  assessment. 

Requisites  of  the  affidavit,  authorised  by  the  15th  section  of  the  statute  relating 
to  the  assessment  of  taxes,  to  be  made  by  a  person  who  seeks  to  reduce  the 
amount  of  an  assessment  upon  his  personal  estate. 


!    7b  133 
llapTjia 


This  was  an  action  of  trespass  for  taking  and  disposing  of 
personal  property.  It  was  tried  at  the  Rensselaer  circuit  in 
Februar}'^,  1849,  before  Justice  Harris.  It  appeared  upon  the 
trial,  that  the  defendant  Sharp  was  collector  of  the  town  of 
Greenbush,  and  had  taken  the  property  in  question,  to  satisfy  a 
tax  against  the  plaintiff.  The  defendant  Witbeck  was  super- 
visor of  the  same  town,  and,  as  such  supervisor,  had  signed  the 
collector's  warrant.  The  defendants,  to  justify  the  taking, 
gave  in  evidence  the  assessment  roll  of  the  town  of  Greenbush, 
for  the  year  1847,  and  the  warrant,  issued  by  the  board  of  su- 
pervisors of  the  county,  to  the  collector  of  Greenbush,  for  the 
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collection  of  the  taxes  mentioned  in  the  roU.  To  the  warrant 
was  annexed  a  copy  of  the  assessment  rolL  By  the  temis  of 
the  warrant  the  collector  was  required  ^'  to  collect  from  the  sev- 
eral persons  named  in  the  assessment  roll,  annexed  thereto,  the 
several  sums  mentioned  in  the  last  column  in  each  page  thereof, 
opposite  to  their  respective  names."  The  assessment  roll  coo* 
tained,  first,  the  names  of  the  taxable  inhabitants  residing  in 
the  town,  surranged  in  alphabetical  order,  giving  in  columns  op- 
posite such  persons'  names  the  quantity  and  value  of  their  real 
estate,  the  total  amount  of  their  real  and  personal  estate,  and 
the  amount  of  tax  assessed.  In  another  part  of  the  roll  was  in- 
serted the  assessment  of  the  lands  of  non-residents,  stating  their 
names  in  alphabetical  order,  and  giving  in  columns  opposite 
each  person's  name,  the  quantity  and  value  of  his  real  estate, 
the  total  amount  of  his  real  estate,  and  the  amount  of  tax  as- 
sessed. Between  these  two  classes  of  assessments  were  those 
against  the  plaintiff.    They  were  as  follows : 

Value.       Tax. 
*Van  Rensselaer,  W.  P.,  or  occupant  of 

Mansion  house,  608  acres,      ...  ^17,000      $73,10 
Farm,  McAuley,  occupant,  208  acres,  -       -         400        17,20 

House  and  office, 2,000  8^60 

Store-house, 160  66 

House  and  lot,  Dearstyne,  occupant,  -        -         150  66 

Dock, 500  2,16 


$23,8tX)    $102,37 

Amount  of  rents  reserved  in  leases  chargeable  upon  lauds 

within  the  town  of  Greenbush,  assessed  according  to  an  act 

passed  May  13, 1846. 

Van  Rensselaer,  W.  P.,  bushels  wheat,  li»2S  10tl)s.    20,657 

''  Services  and  wood,  149  50  2,136 

"  Fowls,        -        -       :«60  480 

«  Cash,         -        -     217  50  2,300 


25,571" 
which  was  carried  out  the  tax  assessed,  amounting 
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to  $109,96.    Annexed  to  the  assessment  roll  was  a  certificate 
signed  by  the  assessors,  as  follows: 

<'  We  do  severally  certify  that  we  have  set  down  in  the  for^ 
going  assessment  roll,  all  the  real  estate  situated  in  the  town  of 
Greenbush.  according  to  our  best  information,  and  that  we  have 
estimated  the  value  of  the  said  real  estate  at  the  sums  which  a 
majority  of  the  assessors  have  decided  to  be  proper,  and  thajt 
the  assessment  roll  contains  a  true  statement  of  the  aggregate 
amount  of  the  taxable  personal  estate  of  each  and  every  person 
named  in  said  roll  over  and  above  the  amount  of  debts  due  from 
such  persons  respectively,  and  excluding  such  stock  as  is  other- 
wise taxable  according  to  the  usual  way  of  assessing.  Green- 
bush,  August  30, 1847.  Martin  Defreest, 

Benjamin  T.  Dennison, 
Georqe  C.  Barrxngeb, 

Assessors." 

The  plaintiff  proved  that  in  the  fall  of  1846,  he  removed  from 
Greenbush,  where  he  had  previously  resided,  to  the  city  of  New* 
York,  and  had  not  since  been  a  resident  of  Greenbush ;  that  in 
August,  1847,  his  agent  had  appeared  before  the  assessors,  and 
stated  to  them,  in  the  presence  and  hearing  of  the  defendant 
Witbeck,  that  the  plaintiff  was  not  a  resident  of  Greenbush, 
and  presented  to  the  assessors  an  affidavit  in  the  words  follow* 
ing :  <<  Rensselaer  County,  ss.  William  P.  Tan  Rensselaer,  ^ 
the  city  and  county  of  New- York,  being  duly  sworn,  says,  that 
the  value  of  the  annual  rents  owned  by  him,  liable  to  taxation, 
in  the  town  of  Greenbush,  in  said  county,  by  the  act  entitled 
<an  act  to  equalize  taxation,'  passed  the  13th  day  of  May,  1846, 
will  not  exceed  the  sum  of  eleven  thousand  two  hundred  and 
^igbty^ight  dollars,  after  there  shall  be  deducted  from  the  same 
the  jost  and  true  proportion  of  all  his  just  debts  that  will  remain 
unpaid,  after  all  the  personal  property  owned  by  him  except  that 
invested  in  the  stock  of  incorporated  companies  liable  to  taxa> 
tion,  under  the  12th  chapter  of  the  first  part  of  the  revised  «tat* 
utes,  shall  be  applied  to  the  payment  of  all  his  just  debts,  said 
proportion  so  deducted  being  the  amount  of  said  debts,  which. 
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if  all  his  debts,  except  those  to  be  paid,  as  before  mentioned,  by 
his  personal  property,  were  deducted  from  all  his  rents,  would, 
by  such  deduction,  be  taken  from  the  whole  amount  of  his  rents 
in  said  town.  Wm.  P.  Van  Rensselaer." 

Sworn  before  me,  this  14th  day  of  August,  1847. 

Martin  D.  Defreest. 

The  counsel  for  the  plaintiff  insisted  that  the  assessment  roll 
was  illegal  and  void,  and  therefore  that  the  warrant  conferred 
no  authority  on  tlie  collector  to  take  the  plaintifT's  property. 
The  grounds  upon  which  it  was  insisted  that  the  assessment 
roll  was  illegal  and  void,  were  1.  Because  the  plaintiif  was  a 
non-resident  of  the  town,  which  fact  was  known  to  the  as- 
sessors and  the  defendants ;  2.  That  the  assessment  of  tlie 
plaintiff's  lands,  in  tlie  manner  specified  in  the  assessment  roll, 
was  void,  as  an  assessment  of  lands  of  a  non-resident,  because 
it  was  not  made  in  conformity  to  the  provisions  and  directions 
of  the  statute  respecting  the  assessment  of  non-resident  lands; 
3.  That  the  assessment  of  the  plaintiff  for  ground  rents  charge- 
able on  land  in  Greenbush  was  illegal  and  void,  because  the  as- 
sessors  disregarded  the  affidavit  made  by  the  plaintiff  and  pre- 
sented to  the  assessors,  and  refused  to  reduce  the  amount  at 
which  said  ground  rents  were  assessed  by  them,  in  conformity 
with  the  affidavit ;  and  4.  That  the  certificate  of  the  assessors, 
attached  to  the  assessment  roll,  was  not,  either  in  form  or  sub- 
stance, such  a  certificate  as  is  required  by  the  26th  section  of 
tkle  2,  chapter  13,  of  the  fii-st  part  of  the  revised  statutes,  and 
was  illegal  and  void  on  its  face ;  and  that  the  warrant  was  no 
justification  to  the  defendant  for  want  of  such  a  certificate  as 
is  required  by  the  statute. 

The  judge  decided  that  the  warrant  and  assessment  roll,  and 
assessors'  certificate,  in  connection  with  the  evidence,  were  suf- 
ficient to  protect  the  defendants  from  liability  to  the  plaintiflf  in 
tUs  action,  and  that  the  plaintiff  was  not  entitled  to  recover, 
and  therefore  directed  a  nonsuit  to  be  entered.  The  plaintiff^ 
counsel  excepted  to  the  decision  and  direction,  and  moved  for  & 
trial,  upon  a  bill  of  exceptions. 
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X>.  Buelf  Jr.  for  the  plaintiff. 

JD.  L.  Seytnottr,  for  the  defendants. 

By  the  Court,  Harris,  J.  The  first  duty  of  assessors  is,  by 
diligent  inquiry,  to  ascertain  who  are  the  taxable  inhabitants^ 
and  what  is  the  taxable  property,  within  their  respective  towns 
or  wards.  Having  done  this,  they  are  next  to  proceed  to  make, 
in  a  prescribed  manner,  an  assessment  roll.  It  is  to  contain 
four  separate  columns ;  in  the^^^  of  which  is  to  be  inserted  the 
names  of  all  the  taxable  inhabitants ;  in  the  second,  the  quan- 
tUy  of  land  taxable  to  each  inhabitant ;  in  the  third,  the  fiM 
voIm  of  such  land ;  and  in  the  fourth,  the  full  value  of  all  the 
taxable  personal  property.  In  another  part  of  the  same  assess- 
ment roll,  separate  from  the  other  assessments,  they  are  to  desig- 
nate, in  a  particular  manner,  the  lands  of  non-residents.  The 
first  direction  is,  that  the  land  to  be  assessed  shall  be  designated 
by  its  name,  if  it  be  known  by  one.  The  rule  of  valuation  is 
also  prescribed.  When  the  assessment  roll  is  completed,  it  is  to 
be  submitted  to  the  examination  of  the  inhabitants  of  the  town 
or  ward,  for  twenty  days,  at  the  expiration  of  which  time  the 
assessors  are  required  to  meet  to  review  the  assessment,  upon 
the  application  of  any  person  conceiving  himself  aggrieved. 
The  assessors  are  then  to  sign  the  roll  and  attach  thereto  a  cer- 
tificate, the  form  of  which  is  prescribed,  and  to  deliver  the  roIi| 
thus  certified,  to  the  supervisor.  The  essential  thing  to  be  done 
by  the  assessors  is  to  determine  who  are  to  be  taxed  and  what 
property  is  taxable.  This  is  a  matter  within  their  jurisdiction. 
In  making  the  determination  they  act  judicially,  and,  though 
they  may  proceed  irregularly,  yet,  having  jurisdiction  of  the  sub- 
ject matter,  their  unreversed  decisions  can  not  be  questioned 
collaterally.  If,  for  example,  some  other  rule  of  valuation  than 
that  prescribed  by  the  statute  should  be  adopted,  or  if  the  asses- 
sors should  refuse  to  value  the  estate  of  any  person  liable  l# 
taxation,  at  the  sum  specified  in  the  affidavit  of  such  person,  H 
might,  perhaps,  furnish  ground  for  reversing  the  proceedings 
but  it  would  not  be  ground  for  holding  the  assesunent  voU^ 
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upon  a  collateral  question.     {Marchani  v.  Langwortky^  6 
HUl,  646.) 

There  are  other  provisions  of  the  statute  prescribing  the  duties 
of  assessors,  which  are  obviously  directory  in  their  character. 
Of  this  description,  is  the  requirement  in  the  8th  section,  that 
the  assessors  shall  ascertain  between  the  first  days  of  May  and 
July  who,  and  what  property,  is  taxable,  and  the  19th  section, 
requiring  the  assessors  to  complete  their  rolls  on  or  before  the 
first  day  of  September,  and  the  27th  section  which  requires  the 
certified  roll  to  be  delivered  to  the  supervisor  of  the  town  on  or 
before  the  first  day  of  October.  These  duties,  though  required, 
are  not  "  of  the  essence  of  the  thing  to  be  done,"  and  therefore, 
are  not  essential  to  the  validity  of  the  assessment.  So,  t^,  I 
think,  the  certificate  required  by  the  26th  section  of  the  statute 
is  to  be  regarded.  If  the  assessors  have  performed  their  duty 
in  making  the  assessment  roll,  as  they  may  be  presumed  to 
have  done,  the  certificate  amounts  to  nothing  more  than  a 
Bolemn  declaration  on  their  part,  that  they  have  performed  such 
duty.  It  forms  no  part  of  their  adjudication,  upon  which  the 
action  of  the  board  of  supervisors  is  to  be  taken.  It  is  but  the 
evidence  of  what  the  assessors  have  done,  and  therefore,  it 
seems  to  me,  would  not,  even  in  a  direct  proceeding,  bringing 
in  question  the  vaUdity  of  the  assessment,  be  the  subject  of  re- 
view. At  any  rate,  the  entire  want  of  such  certificate,  much 
less  the  omission  of  the  assessors  to  adopt  the  form  prescribed 
in  the  statute,  could  not  invalidate  a  tax  charged  by  the  board 
of  supervisors  upon  the  persons  and  property  specified  in  the 
assessment  roll,  if  the  assessment  itself  were  in  all  respects  con- 
formable to  law.  The  board  of  supervisors  is  required  to  eacam- 
ine  the  assessment  rolls  returned  to  them,  for  the  single  purpose 
of  ascertaining  whether  the  valuations  of  real  estate  in  one  town 
or  ward,  bear  a  just  relation  to  those  in  the  other  towns  or 
wards  in  the  county,  and  if  they  do  not,  the  board  is  authorized 
to  change  such  valuation  so  as  to  produce  such  relation.  It  is 
also  authorized  to  make  any  alterations  in  the  description  of 
the  lands  of  non-residents,  necessary  to  make  such  descriptions 
conformable  to  law.    To  these  objects,  the  power  of  reviewi 
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vested  in  the  board  of  supervisors,  is  limited.  Any  other  errors 
committed  by  the  assessors  in  the  discharge  of  their  duty,  it  is 
not  within  the  province  of  the  board  of  supervisors  to  notice. 
The  assessment  rolls  being  returned  to  them,  containing  the 
names  of  the  persons  to  be  taxed,  and  the  taxable  property,  and 
the  assessors'  valuation  of  such  property,  it  is  the  duty  of  the 
supervisors,  after  having  examined  and  corrected  the  valuations 
and  the  descriptions  of  the  lauds  of  non-residents,  to  proceed  to 
annex  the  tax  list.  No  mere  irregularity  in  the  proceedings  of 
the  assessors  would  justify  the  supervisors  in  omitting  the  dis- 
charge of  this  duty.  That  the  assessors  in  this  case  were  guilty 
of  a  gross  departure  from  a  duty  plainly  defined  by  the  statute, 
is  obvious.  And  yet,  it  is  a  matter  within  the  knowledge  of 
every  one,  at  all  acquainted  with  the  manner  in  which  the  duty 
of  assessors  is  discharged,  that  the  certificate  which  the  asses- 
sors, in  this  instance,  annexed  to  the  assessment  roll  prepared 
by  them,  was  the  only  certificate  which,  as  men  of  truth,  they 
could  subscribe.  The  law  requires  assessors  to  estimate  all 
property  liable  to  taxation  at  its  full  value,  as  they  would  ap- 
praise the  same  in  payment  of  a  just  debt  due  from  a  solvent 
debtor.  With  this  requirement  of  the  statute  before  them,  and 
acting  under  the  obligation  of  their  official  oath,  it  is  the  uni- 
form practice  of  assessors  to  estimate  all  real  estate  at  a  valua- 
tion greatly  below  its  real  value.  There  probably  is  not  to  be 
found  a  single  instance  in  the  state  in  which  assessors  have 
estimated  the  value  of  real  estate  according  to  the  standard 
prescribed  by  the  statute.  The  whole  assessed  value  of  the 
real  estate  liable  to  taxation  throughout  the  state  is,  probably, 
less  than  half  its  real  value.  The  real  difference  between  the 
certificate  before  us,  and  that  usually  annexed  to  assessment 
rolls,  is,  that,  in  this  case,  the  assessors  have  in  fact  stated  the 
truth,  while  others,  in  following  the  form  prescribed  by  the 
statute,  have  certified  to  what  they  must  have  known  to  be 
untrue. 

It  is  also  insisted  that  the  assessment  of  the  plaintiff's  lands 
in  Greenbash  was  illegal  and  void  because  tliey  were  assessed 
as  the  lands  of  a  resident  of  the  town,  and  not  in  conformity 
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with  the  provisions  of  the  statute  relatiag  to  the  assessment  of 
the  laads  of  non*residents.  I  am  unable  to  perceive  that  this 
ebjection  is  founded  in  fact.  It  appears  that  the  lands  of  the 
plaintiff  are  entered  in  the  assessment  roll  by  themselves,  upon 
a  page  standing  between  the  assessment  of  the  taxable  inhabi- 
tants of  the  town,  and  the  assessment  of  the  lands  of  non-resi- 
dents. The  plaintiff's  lands  are  designated  in  the  assessment 
roll,  "  in  a  part  thereof  separate  from  the  other  assessmentSi" 
and  this  is  all  that  the  statute  requires  in  this  respect.  I  think, 
too,  there  is  a  substantial  compliance  with  the  statute  in  rela- 
tion to  description.  As  I  understand  the  direction  of  the  statute 
it  is  enough,  when  the  land  of  a  non-resident  is  known  by  a 
name,  to  enter  it  in  tbe  assessment  roll  by  such  name,  and 
then  to  set  down  in  two  other  columns  the  quantity  and  valua- 
tion of  the  land  assessed.  This  was  done  in  respect  to  each 
parcel  of  the  plaintiff's  land.  But  a  conclusive  answer  to  the 
objection  is,  that  these  directions  ai'e  given  with  a  view  to  the 
convenience  of  the  officers  engaged  in  the  collection  of  taxes, 
and  with  reference  to  the  probability  that  a  sale  of  the  lands 
may  be  necessary.  To  the  owner  it  is  a  matter  of  indifference 
whether  his  lands  are  assessed  as  the  lands  of  a  resident  or  a 
non-resident,  or  whether  they  are  described  in  the  particular 
manner  specified  or  not.  His  rights  are  not  affected  by  the 
observance  or  the  non-observance  of  the  regulations  of  the  statute. 
In  either  case,  the  amount  of  the  tax  with  which  he  is  chargea- 
ble is  the  same.  A  failure  to  comply  with  either  of  these  direc- 
tions of  the  statute  would  be  but  an  irregularity  in  a  mere  mat- 
ter of  form,  in  no  way  affecting  the  rights  of  any  body,  and 
therefore  would  not  vitiate  the  assessment. 

The  distinction  between  such  irregularities  as  affect  the  valid- 
ity of  an  assessment,  aud  those  which  do  not,  is  considered  in 
the  case  of  Torrey  v.  MiUbury,  (21  Pick.  64.)  That  was  an 
action  by  a  tax-payer  to  recover  back  money  paid  upon  a  war- 
rant of  distress  for  a  tax,  upon  the  ground  that  the  tax  was 
illegally  and  irregularly  assessed.  The  statute  of  Massachu- 
setts requires  the  assessors,  in  making  out  their  list,  to  set  down 
in  distinct  columns  ^^the  true  value  of  real  estode^  and  ^^the 
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reduced  value  of  real  estate,^  In  the  case  before  the  court  Uie 
%mmnmrn  had  omitted  to  comply  with  this  requirement,  and  bad  , 
inserted  in  their  list  but  one  column  which  was  headed  "  value." 
The  question  was  whether  this  irregularity  rendered  the  assess- 
ment void,  so  that  each  person  taxed  might  take  advantage  of 
it  and  recover  back  the  money  he  had  paid.  It  was  held  that 
a  compliance  with  the  requirement  of  the  statute  in  respect  to 
distinct  columns  for  the  true  and  the  reduced  value  of  the  lands 
assessed,  was  not  a  condition  precedent  to  the  validity  of  tht 
tax,  but  was  to  be  regarded  as  merely  directory.  Shaw,  Ch.  J., 
in  delivering  the  opinion  of  the  court,  says,  <<In  considering  the 
various  statutes  regulating  the  assessment  of  taxes  and  the 
measures  preliminary  thereto,  it  is  not  always  easy  to  distin- 
guish which  are  conditions  precedent  to  the  legality  and  validity 
of  the  tax,  and  which  are  directory  merely,  and  do  not  consti- 
tute conditions.  One  rule  is  very  plain  and  well  settled,  that 
all  those  measures,  which  are  intended  for  the  security  of  the 
citizen,  for  securing  an  equality  of  taxation,  and  to  enable  every 
one  to  know,  with  reasonable  certainty,  for  what  polls,  and  for 
what  real  and  personal  estate  he  is  taxed,  and  for  what  all 
those  who  are  Uable  with  him  are  taxed,  are  conditions  precedent, 
and  if  they  are  not  observed  he  is  not  legally  taxed,  and  he 
may  resist  it  in  any  of  the  modes  authorized  by  law  for  con- 
testing the  validity  of  the  tax.  But  many  regulations  are  made 
by  statute,  designed  for  the  information  of  assessors  and  officei's, 
and  intended  to  promote  method,  system,  and  uniformity  in 
the  modes  of  proceeding,  the  compliance  or  non-compliatice 
with  which  does,  in  no  lespect,  affect  the  rights  of  tax-paying 
citizens.  These  may  be  considered  directory.  Officers  may  be 
liable  to  legal  animadversion,  perhaps  to  punishment,  for  not 
observing  them.  But  yet  their  observance  is  not  a  condition 
precedent  to  the  validity  of  the  tax." 

In  Bloom  v.  Burdick,  (1  Hill,  130,)  the  same  distinction  is 
well  stated.  A  surrogate  had  granted  administration  upon  an 
estate^  without  taking  a  proper  bond.  The  statute  required 
that  officer,  upon  granting  administration,  to  take  sufficient 
bcftids,  d^c.  with  tttfo  or  more  competent  sureties.    He  had  taken 
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a  bond  witb  but  one  surety.  Bronson,  J.  said,  '^  the  duty  of  the 
surrogate  is  plain,  but  the  omission  to  take  two  or  fnore  staretieSf 
is  not  a  matter  which  goes  to  the  foundation  of  the  proceeding, 
so  as  to  render  the  letters  of  administration  void.  Only  two 
things  were  essential  to  the  jurisdiction  of  the  surrogate,  in 
granting  administration,  to  wit,  the  death  of  the  intestate,  and 
the  fact  that  at  or  immediately  previous  to  his  death,  he  was  an 
inhabitant  of  the  same  county  with  the  surrogate.  If  those 
facts  existed,  the  surrogate  had  authority  to  act,  and  the  Omis- 
sion to  take  a  proper  bond,  was  an  error  to  be  corrected  on  ap- 
peal; and  not  a  defect  of  jurisdiction  which  would  render  the 
whole  proceeding  void."  {See  also  Weaver  v.  Devetidorf,  3 
Denio,  117;  Williams  v.  Holden,  4  Wend.  223;  Van  Reiis- 
selaer  v.  Cottrell,  decided  at  the  present  term,  (a) 

The  only  other  ground  upon  which  it  is  contended  that  the 
assessment  is  illegal  is,  that  the  assessoi's  disregarded  the  plain- 
tiff's affidavit,  and  refused  to  reduce  the  amount  at  which  his 
ground  rents  were  assessed.  By  the  15th  section  of  the  statute 
relating  to  the  assessment  of  taxes,  it  is  provided  that  any  per- 
son whose  personal  estate  is  liable  to  taxation  may  make  an 
affidavit  that  the  value  of  his  personal  estate  after  deducting 
his  just  debts,  &c.  does  not  exceed  a  certain  sum,  and  in  such 
case  it  is  made  the  duty  of  the  assessors  to  value  such  personal 
estate  at  the  sum  specified.  Whether  this  provision  can  be 
made  applicable  to  the  assessment  of  rents  under  the  act  of 
1846  I  do  not  propose  now  to  consider.  If  it  be  assumed  that 
it  is  thus  applicable,  the  slightest  reference  to  the  plaintiff's 
affidavit  will  be  sufficient  to  show,  that  he  has  in  no  respect 
brought  himself  within  that  provision,  so  as  to  require  the  as- 
sessors to  reduce  the  amount  of  bis  assessment.  It  is  not  en- 
tirely clear  what  it  was  intended  the  affidavit  should  express ; 
but  if  I  have  been  able  to  understand  its  import,  it  is,  that 
after  applying  all  the  personal  estate  of  the  plaintiff,  except  his 
rents,  to  the  payment  of  his  debts,  a  large  amount  would  re- 
main unpaid ;  and  if  his  rents  in  Greenbush  should  be  charged 

(a)  Ante,  p.  133. 
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with  the  same  proportion  of  such  unpaid  balance  of  debts,  as 
his  rents  in  other  towns,  it  would  reduce  the  value  of  such  rents 
to  the  amount  specified  in  the  affidavit.  It  can  not  be  necessa- 
ry to  do  more  than  refer  to  the  complicated  terms  of  the  affida- 
vit to  make  it  apparent  that  it  is  in  no  respect  conformable  to  the 
provisions  of  the  section  of  the  statute  under  which  it  is  sought 
to  give  it  efTect.  The  assessors  were  therefore  clearly  right  in 
disregarding  it. 

Having  come  to  the  conclusion  that  none  of  the  objections  to 
the  validity  of  the  assessment  roll  are  well  founded,  it  becomes 
unnecessary  to  consider  the  other  questions  discussed  upon  the 
argument.  The  assessment  being  valid,  the  supervisoi's  were 
bound  to  issue  their  warrant  to  tiie  collector,  and  for  what  he 
has  done  that  warrant  was  a  full  justification.  The  nonsuit 
was  therefore  properly  granted,  and  the  motion  for  a  new  trial 
must  be  denied. 

New  trial  denied. 


Same  Term.    Before  the  same  Justices. 
The  Bank  op  Yergennes  vt,  Cameron  and  others. 

To  fix  the  liability  of  an  indoner  of  an  accepted  bill,  it  it  necessary  that  the 
holder  should,  at  the  proper  time,  present  it  to  the  acceptor,  or  at  the  place  of 
payment,  and  demand  its  payment. 

Presentment  and  demand,  as  well  as  doe  notice  of  non-payment,  are  conditions 
precedent  to  the  liability  of  the  drawer  and  indorser. 

The  acceptor  has  a  right  to  see  the  bill,  before  he  determines  whether  he  will  pay 
it  or  not.  And  if  he  pays  it,  he  has  a  right  to  have  it  delivered  to  him,  as  a 
voucher  in  his  settlement  with  the  drawer. 

The  ftict  of  presentment  need  not  appear  in  the  protest,  in  verbo,  but  the  state- 
ment in  the  protest  must,  ex  vi  temiini^  import  that  when  the  notoiy  made  the 
demand  of  payment,  he  had  the  draft  with  him,  ready  to  be  delivered  up,  in 
case  of  payment. 

Where  a  notary  states  in  his  eeitificate  of  protest,  that  he  went  with  the  draft  to 
th«  bank  at  which  it  was  payable,  and  demanded  payment,  this  will  be  deemod 
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eqnivaleot  to  eaying  that  when  he  made  the  demand  he  had  the  draft  with  hla, 
and  was  prepared,  in  ease  orpayment,  to  surrender  it  to  the  person  who  should 
honor  the  draft  on  behalf  of  the  acceptor;  and  the  evidence  furnished  by  such 
certificate  is  sufficient. 

A  memorandum  at  the  foot  of  a  draft,  made  by  a  notary  and  signed  with  his  ini* 
tials,  stating  the  protest,  and  the  mailing  of  notices  directed  to  the  drawer  and 
indorsers,  constitutes  no  part  of  the  official  certificate  o{  the  notary,  and  is  nol 
legal  evidence  of  the  service  of  notices  of  non-payment,  upon  the  drawer  and 
indorsers. 

Nor  is  the  fact  that  an  indorser,  shortly  after  the  draft  becomes  doe,  exhibits  a 
notice  of  protest  which  he  has  just  taken  from  the  post  office,  evidence  of  due 
notice  to  the  indorsers. 

The  admission,  by  one  of  two  partners  who  have  indorsed  a  draft  in  the  name  of 
the  firm,  that  the  draft  had  been  duly  protested,  will  not,  if  made  after  the  dis- 
solution of  the  partnership,  be  allowed  to  have  the  effect  of  proving  notice,  as 
against  the  other  indorser. 

In  an  action  against  an  indorser  of  a  bill  of  exchange,  he  may  prove  that  th« 
bill  was  discounted  for  the  acceptor,  and  that  the  name  of  the  indorser's  firm 
was  put  upon  the  same  by  his  copartner,  as  an  accommodation  indorsement, 
without  the  knowledge  or  consent  of  the  defendant 

The  fact  that  the  drawer  has  the  draft  in  his  hands,  with  the  indorsement  of  a 
firm  upon  it,  is  sufficient  to  charge  the  person  discounting  the  same  with  no- 
tice that  it  is  a  mere  accommodation  indorsement.  ) 

If  a  person  discounting  a  draft  is  apprised  by  the-ciiftmstances  under  which  the 
same  is  presented  to  him  that  the  name  of  a  copartnership  firm  indorsed  upon 
it,  had  not  been  indorsed  in  the  usual  course  of  business,  this  is  sufficient  to 
impose  upon  him  the  necessity  of  ascertaining,  before  he  receives  it,  whether 
the  firm  name  has  been  put  upon  it  by  proper  authority.    And  if  he  omits  to 

I  make  such  inquiry,  he  takes  th^  draft  at  the  risk  of  establishing  such  au- 
thority. 

If  a  draft,  discounted  under  such  circumstances,  is  subsequently  transferred,  in 
theoidinary  course  of  business,  to  a  bona  fide  holder  for  a  valuable  considera- 
tion, without  notice,  who  sues  thereon,  the  defence  that  it  was  indorsed  in  the 
copartnership  name  without  the  consent  of  the  defendant,  can  not  be  sustained. 

But  upon  showing,  in  such  an  action,  that  the  indorsement  was  made  for  the  ac- 
commodation of  the  drawer  or  acceptor,  and  without  the  authority  of  the  defend- 
ant, and  that  the  person  discounting  the  same  was  chargeable  with  notice  of 
those  fiicts,  the  burden  will  be  thrown  upon  the  plaintifi*,  to  show  that  he  re- 
ceived the  draft  under  circumstances  which  would  shut  out  the  defense. 

Motion  for  a  new  trial.  This  was  an  action  of  assumpsit, 
tried  at  the  Rensselaer  circuit,  in  November,  1846,  before  Par- 
ker, circuit  judge.  The  plaintiffs  gave  in  evidence  a  draft  for 
$1000,  dated  Troy,  July  2,  1845,  drawn  by  Peter  Comaiock, 
upon  Allen  Comstock,  Burlington,  Yt,  payable  twenty-five  days 
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after  date  to  the  order  of  Baker  &  Cameron,  by  whom  it  was 
mdorsed.  The  draft  was  accepted  payable  at  the  Bank  of  Bur- 
lington. Cameron  alone  defended  the  suit  It  was  proved, 
upon  the  trial,  that  at  the  time  the  draft  was  made,  Baker  and 
Cameron  were  partners  in  the  grocery  bushiess  in  the  city  of 
Troy,  and  that  the  indorsement  of  their  partnership  name  upon 
the  draft  was  made  by  Baker.  The  draft  was  discounted  by 
Moses  W.  Scott.  He  testified  that  he  discounted  it  for  the 
drawer,  from  whom  he  received  it,  and  that  before  it  became  due 
he  transferred  it  to  his  brother.  To  prove  the  protest  of  the 
draft  for  non-payment,  the  plaintiff  offered  in  evidence  a  certifi- 
cate of  a  notary,  residing  at  Burlington,  annexed  to  the  draft, 
in  which  he  stated  that  on  the  30th  day  of  July,  1846,  he  ''  went 
with  the  annexed  draft  of  Peter  Comstock  on  Allen  Comstock, 
for  $1000,  to  said  bank  and  demanded  payment  thereof  which 
was  refused."  At  the  foot  of  the  draft  was  a  memorandum  in  the 
following  words :  ^<  Protested  July  30,  1845,  and  mailed  notice 
for  drawer,  directed  to  Port  Kent,  for  first  indorser  to  Troy,  New- 
York,  and  for  last  indorser  to  Vergennes,  Vt.,  W.  P.  G.,  N.  P." 
Scott  further  testified  that  Cameron  showed  him  the  notice  of 
protest  the  day  he  took  it  out  of  Uie  post  office,  which  was  with- 
in three  days,  after  the  draft  fell  due..  He  also  testified  that  he 
saw  a  notice  of  the  di^K^ution  of  the  partnership  of  Baker  &,  Cam- 
eron published  in  the  forapart  of  August,  1846.  The  counsel  for 
the  defendant  objected  to  the  admission  of  the  certificate  of  the 
notary  as  evidence  to  prove  the  presentation  and  protesting  of  the 
draft  and  notice  of  its  non-payment  to  the  indorsers.  The  court 
overruled  the  objection  and  allowed  the  draft  and  certificate  to 
be  read ;  to  which  decision  the  counsel  f(H'  the  defendant  exceptr 
ed.-  It  was  also  proved  that  the  other  defendant  signed  a  cog- 
novit, to  be  used  only  in  case  all  the  parties,  should  sign  it. 

The  plaintiffs  having  rested,  the  counsel  for  the  defendant 
Cameron  moved  for  a  nonsuit,  on  the  ground  that  there  was 
no  evidence  of  the  presentation  of  the  draft  for  payment,  at  the 
Bank  of  Burlington,  or  of  notice  of  protest  to  the  defendant 
Cameron*  The  court  denied  the  motion,  and  the  defendant's 
eoonsel  excepted.     The  defendants'  counsel  then  offered  to 
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prove  that  the  draft  was  discounted  for  Comstock,  the  acceptor^ 
and  that  the  name  of  the  firm  of  Baker  &  Cameron  wa^  put 
upon  it  by  Baker,  one  of  the  partners,  as  an  accommodation  in- 
dorsement, without  the  knowledge  or  assent  of  the  defendant 
Cameron ;  but  the  court  overruled  and  excluded  the  evidence, 
and  the  defendant's  counsel  excepted.  The  jury  thereupon, 
uncTer  the  charge  of  the  court,  rendered  a  verdict  for  the  plain- 
tiff for  the  amount  of  the  draft  with  interest. 

/.  PiersoTiy  for  the  plaintiff. 

D.  L.  Seymour^  for  the  defendant  Cameron. 

By  the  Court,  Harris,  J.  To  fix  the  liability  of  an  indorser 
of  an  accepted  bill,  it  is  necessary  that  the  holder  should,  at  the 
proper  time,  present  it  to  the  acceptor,  or  at  the  place  of  pay- 
ment, and  demand  its  payment.  Presentment  and  demand,  as 
well  as  due  notice  of  non-payment,  are  conditions  precedent  to 
the  liability  of  the  drawer  and  indorser.  The  acceptor  lias  a 
right  to  see  the  bill  before  he  determines  whether  lie  will  pay  it 
or  not ;  and  if  he  pays  it,  he  has  a  right  to  have  it  delivered  to 
him  as  a  voucher  in  his  settlement  with  the  drawer.  {Chiity 
on  Bills,  7th  Am.  ed,  216.  Story  on  Bills,  i  325.  Fctll  River 
Union  Bnailc  v.  WUlard,  5  Metcf.  216.  Mtisson  v.  LcJce,  4 
Howard!s  U.  S,  Rej).  262.)  The  usual  form  of  tlie  notarial 
certificate  is  that  the  notary,  "  did  exhibit  the  bill"  to  the  ac- 
ceptor and  demand  payment,  &c.  [See  Stoiy  on  Bills,  §  302, 
note  2.)  In  this  case  the  notary  certifies  that  he  went  with  tlie 
draft  to  the  bank,  and  demanded  pajrinent.  Do  these  tenns 
fiEurly  import  that  the  notary,  at  the  time  of  demanding  pay- 
ment, presented  the  draft?  If  they  do,  I  think  the  certificate 
sufficient  in  this  respect  If  not,  the  plaintiffs  have  failed  to 
furnish  legal  evidence  of  the  performance  of  one  of  the  condi- 
tions upon  which  the  defendant's  Uability  depended.  Musson 
V.  LcJce^  above  cited,  is  a  strong  case  in  favor  of  the  position 
of  the  defendant's  counsel  that  the  protest  does  not  furnish  suf- 
ficient evidence  of  actual  presentment  <'  The  protest,"  says 
Justice  McKinley,  who  delivered  the  opinion  of  a  majority  of 
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the  court,  "  should  set  forth  the  presentment  of  the  bill,  the  de- 
mand of  payment,  and  the  answer  of  the  acceptor.  The  law 
makes  the  notary  the  agent  of  the  holder  for  the  purpose  of  pre- 
senting the  bill,  and  doing  whatever  the  holder  is  bound  to  do^ 
to  fix  the  UabUity  of  the  indorsen  Every  thing,  therefore,  that 
he  does  in  the  performance  of  this  duty,  must  appear  distinctly  in 
his  protest.  If  it  fails  to  make  full  proof  of  due  diligence  on  the 
part  of  the  plaintiff  it  must  he  rejected."  In  that  case  the  no- 
tary certified  that  at  the  request  of  the  Union  Bank,  holder  of 
the  original  draft,  of  which  a  true  copy  was  on  the  reverse  of  the 
protest,  he  demanded  payment  of  said  draft  at  the  counting 
house  of  the  acceptors,  and  was  answered  by  Mr.  Kirkman,  one 
of  the  film,  that  the  same  could  not  be  paid.  There  was 
nothing  in  the  bill  which  furnished  evidence  that  the  notary 
even  had  the  draft  with  him  when  he  demanded  payment  It 
was  therefore  held,  that  the  protest  ought  not  to  have  been  re- 
ceived as  evidence  of  presentment.  But  even  in  that  case,  Mr. 
Justice  McLean  thought  that  as  the  notary  could  not  make  a 
legal  demand  in  the  absence  of  the  bill,  the  fair  if  not  the  neces- 
sary inference  was,  that  he  had  possession  of  the  bill  when  he 
demanded  payment.  And  Mr.  Justice  Woodbury  thought  the 
protest  was  competent  evidence  to  be  submitted  to  the  jury,  in 
order  that  they  might  infer  from  it  that  the  draft  was  presented 
when  the  demand  was  made.  I  think  the  extent  of  the  doc- 
trine established  by  the  authorities  upon  this  subject  is,  not 
that  the  fact  of  presentment  must  necessarily  appear  in  the  pro- 
test, in  verbo,  but  that  the  statement  in  the  protest  must,  es  vi 
ierminij  import,  that  when  he  made  the  demand  of  payment, 
the  notary  had  the  draft  with  him,  ready  to  be  delivered  up,  in 
case  of  payment. 

In  this  case,  the  notary  states  that  he  went  with  the  draft  to 
the  bank,  and  demanded  payment.  The  language,  I  think, 
may  fairly  be  deemed  equivalent  to  saying  that  when  he  made 
the  demand  he  had  the  draft  with  him  and  was  prepared,  in 
case  of  payment,  to  surrender  it  to  the  person  who  should  honor 
the  draft  on  behalf  of  the  acceptor.  So  far,  therefore,  as  it  re- 
lates to  the  presentment  of  the  draft,  and  the  demand  of  pay- 
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ment,  I  am  inclined  to  hold  that  the  evidence  furnished  by  the 
notarial  certificate  b  sufficient. 

But  in  respect  to  notice  of  non-payment,  the  proof  was  clearly 
insufficient ;  or  rather,  there  was  no  legal  evidence  at  all.  No- 
tice to  the  drawer  or  indorser  is,  by  the  law  merchant,  no  part 
of  the  official  duty  of  the  notary.  His  certificate  of  such  notice 
is,  therefore,  not  legal  evidence  of  the  fact,  except  when  so  de- 
clared by  statute.  In  this  state  we  have  such  a  statute,  declar- 
ing that  in  all  actions  at  law,  the  certificate  of  a  notary,  under 
his  hand  and  seal  of  office,  stating  the  service  of  notice,  d&c. 
diall  be  presumptive  evidence  of  the  &cts  contained  in  such  cer- 
tificate. {Sess,  Lawsj  1833,  p.  395,  i  8.)  It  was  held  in  The  . 
Bank  of  Rochester  v.  6rray,  (2  fiitt,  227,)  that  this  statute  is 
only  applicable  to  notaries  of  this  state.  The  position  is  assumed 
by  Mr.  Justice  Cowen,  without  argument  or  authority.  "  It  is 
scarcely  necessary  to  observe,"  says  he,  at  the  conclusion  of  his 
discussion  of  the  other  questions  in  the  case,  '<  that  our  statute 
relative  to  proof  of  notice  by  certificate,  applies  to  none  others 
than  notaries  of  this  state."  This  may  be  so,  but  I  confess  I 
am  unable  to  see  by  what  rule  of  construction  this  conclusion 
is  rendered  so  obvious.  On  the  contrary,  it  seems  to  me  that 
the  legislature  intended  to  make  the  statute  applicable  to  all 
notarial  certificates.  I  find  nothing  in  the  language,  or  object 
of  the  act,  which  requires  or  justifies  the  restriction  of  its  opera- 
tion to  the  certificates  of  notaries  of  this  state.  But  it  is  unne- 
cessary, in  this  case,  either  to  affirm  or  overrule  that  decision. 
The  certificate  in  this  case  makes  no  mention  of  the  service  of 
notice  of  protest.  The  only  allusion  to  such  notice  is  in  the 
memorandum  at  the  foot  of  the  draft,  and  it  is  not  pretended 
that  this  memorandum  was  made  evidence.  It  constitutes  no 
part  of  the  official  certificate  of  the  notary. 

Nor  do  I  think  the  fact  that  Cameron,  within  three  days  af*-^ 
ter  the  draft  became  due,  exhibited  to  the  witness  Scott  a  notice 
of  protest  which  he  had  that  day  taken  from  the  post  office,  can 
be  regarded  as  evidence  of  due  notice  to  the  indorsers.  Notice 
of  non-payment  was  a  condition  precedent  to  the  plaintifi*'s  right 
to  recover.    To  be  effectual,  such  notice  must  have  been  given 
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at  a  particular  time  and  in  a  particular  manner.  The  indorasr 
has  a  right  to  insist  upon  strict  proof  of  due  notice.  In  Smedes 
V.  7%e  Utica  Bank,  (20  John.  372,)  the  indorser  of  the  note  in 
question  was  J.  C.  Spencer,  who  resided  in  the  same  village  where 
the  note  was  payable.  It  was  proved  by  an  agent  of  the  notary, 
by  whom  the  note  was  protested,  that  in  the  evening  of  the 
same  day  he  either  put  a  notice  of  protest  for  Mr.  Spencer  into 
the  post  office  or  delivered  it  at  his  office ;  that  he  h^d  no  recol- 
lection of  ever  having  left  at  the  post  office  a  notice  for  a  resi- 
dent of  the  village,  and  he  believed  the  notice  was  left  at  Mr. 
Spencer's  office.  A  clerk  in  Mr.  Spencer's  office  saw  the  notice 
in  his  office  the  day  the  note  was  protested.  It  was  held  that, 
though  there  was  a  strong  presumption  that  the  notice  was  left 
at  the  indorser's  office,  the  fact  was  left  in  doubt ;  that  nothing 
short  of  clear  proof  of  legal  notice  would  subject  the  indorser  to 
liability,  and  therefore  the  proof  was  insufficient.  <'  The  ques- 
tion is  not,"  say  the  court,  *'  what  inference  the  jury  might  draw, 
but  it  is,  what  testimony  does  the  law  require."  So,  in  this 
case,  there  may  be  little  reason  to  doubt  that  due  notice  was 
given,  but  the  plaintiffs  have  failed  to  give  clear  and  explicit 
evidence  that  such  was  the  fact,  and  the  liability  of  the  defend- 
ant as  indorser  is  not  to.  depend  upon  any  mere  inference  or 
presumption. 

The  admission  of  Baker,  in  March,  1846,  that  the  draft  had 
been  duly  protested,  though  it  may  have  been  proper,  when  the 
evidence  was  offered,  to  receive  it,  can  not  be  allowed  to  have 
the  effect  of  proving  notice,  as  against  Cameron ;  for  it  was  sub* 
sequently  proved  that  the  partnership  between  Baker  and  Cam- 
eron had  been  dissolved  before  such  admission  was  made.  Nor 
can  Cameron  be  affected  by  what  was  said  by  Baker  to  the 
witness  Scott.  It  is  true  that  Baker  told  Scott  the  draft  should 
be  paid ;  that  he  would  see  Comstock  and  do  all  in  his  power 
to  have  it  paid,  yet,  conceding  that  it  amounts  to  a  direct  prom- 
ise by  Baker,  on  behalf  of  the  firm,  to  pay  the  draft,  which  is 
certainly  more  than  the  terms  used  necessarily  import,  it  does 
not  appear  in  which  of  the  two  interviews  between  the  parties 
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'the  promise  was  made, or  whether  it  was  before  or  after  the 
solution  of  the  partnership  between  Baker  and  Cameron. 

I  think,  therefore,  the  motion  for  a  nonsuit  should  have  been 
granted,  upon  the  ground  that  there  was  no  sufficient  evidence 
of  notice  of  the  protest  of  the  draft,  or  of  any  waiver  of  the  de- 
fendant's right  to  insist  upon  strict  proof  of  such  notice.  For 
this  reason  a  new  trial  must  be  granted.  But  as  it  is  probable 
that,  upon  another  trial,  this  defect  in  the  proof  may  be  supplied, 
it  may  be  useful  to  consider  the  remaining  question  presented  by 
the  bill  of  exceptions. 

The  defendant  offered  to  prove  that  the  draft  was  discounted 
for  the  acceptor,  and  that  the  name  of  the  firm  of  Baker  d&  Cam- 
eron was  put  upon  the  draft  by  Baker,  one  of  the  partners,  as 
an  accommodation  indorsement,  without  the  knowledge  or  as- 
sent of  the  defendant  Cameron.  I  think  this  evidence  should 
have  .been  received.  Scott  received  the  draft  from  Peter  Com- 
stock  the  drawer.  Whether  it  was  discounted  for  him,  or  for 
the  acceptor,  is  quite  immaterial.  The  fact  that  the  drawer  had 
the  draft  in  his  .hands,  with  the  indorsement  of  Baker  ic  Cam- 
eron upon  it,  is  sufficient  to  chaige  Scott,  who  discounted  the 
draft,  with  notice  that  it  was  a  mere  accommodation  indorse- 
ment. He  was  apprised  by  the  circumstances  under  which  the 
draft  was  presented  to  him,  that  the  name  of  the  defendants' 
firm  had  not  been  indorsed  upon  it  in  the  usual  course  of  busi- 
ness. This  was  sufficient  to  impose  upon  him  the  necessity  of 
ascertaining,  before  he  received  it,  whether  the  firm  name  of 
Baker  d&  Cameron  had  been  put  upon  it  by  proper  authority. 
Having  omitted  to  make  sucU  inquiry,  he  took  the  draft  at  the 
risk  of  establishing  such  authority.  He  could  not  protect  him- 
self upon  the  ground  that  he  received  the  paper  in  ignorance  of 
the  want  of  Baker's  authority  to  use  the  name  of  his  partnership 
in  making  the  indorsement.  The  rule  is  just  and  practical,  and 
is  firmly  settled  by  authority.  {StcUl  v.  Catskill  Bank,  18 
Wend.  477,  and  cases  there  cited,)  Assuming,  then,  that  Cam- 
eron did  not  assent  to  the  use  of  his  name  as  an  indorser  of  the 
draft,  Scott  must  be  regarded  as  having  received  it,  knowing 
that  such  assent  had  not  been  given.    Had  he  retained  the 
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draft,  therefore,  he  clearly  could  not  have  enforced  it  against 
Cameron  as  a  bona  fide  holder.  But  holding  the  draft  as  an 
indorsee,  though  himself  chargeable  with  notice  of  the  circum- 
stances under  which  ihe  indorsement  was  made,  if  he  had  trans- 
ferred it,  in  the  ordinary  course  of  business,  to  a  bona  fide  holder, 
for  a  valuable  consideration,  without  notice  of  the  facts  which 
would  deprive  him  of  the  right  of  protection  as  a  bona  fide  . 
holder  of  the  indorsemeut,  the  legal  presumption  being  that  he  f 
had  received  it  from  the  indorsers  in  the  transaction  of  their  bu-  ^ 
siness,  the  defense  here  intei-posed  could  not  be  sustained. 
Then  Cameron,  as  against  such  bona  fide  holder,  would  be 
bound  by  the  indorsement  of  tlie  firm  name  by  his  partner, 
though  made  against  his  will  or  without  his  knowledge.  But 
the  difficulty  in  the  plaintifis'  case  is,  that  they  have  not  shown 
a  better  right  to  hold  the  indorsement  against  Cameron  than 
Scott  himself  had.  Scott  says  he  transferred  the  draft  to  his 
brother  before  it  became  due,  but  under  what  circumstances  does 
not  appear ;  nor  does  it  appear  how  the  plaintifis  became  the 
holders  of  the  draft.  There  is  nothing  in  the  facts  proved  in- 
consistent with  the  supposition  that  Scott  made  the  transfer  to 
his  brother  merely  for  the  purpixse  of  collection,  and  that  the 
plaintifis  received  it  for  the  same  purpose.  Upon  showing  that 
the  indorsement  was -made  for  the  accommodation  of  the  drawee 
or  acceptor,  and  without  the  authority  of  Cameron,  and  that 
Scott  was  chargeable  with  notice  of  these  facts,  the  burden 
would  liaVSe  been  thrown  upon  the  plaintifis  td  show  that  they 
received  the  draft  under  circumstances  which  would  shut  out 
the  defense.  {St€M  v.  CatskiU  Bank,  above  died.  Munro  v. 
Cooper,  6  Pick.  412.  Bank  of  St.  Albans  v.  CrUliland,  23 
Wend.  311.  Joyce  v.  Williams^  14  Id.  141.)  I  am  of  opin- 
ion, therefore,  that  the  evidence  ofiered  by  the  defendant  at  the 
circuit  should  have  been  received,  and  that  for  tHis  reason  also 
a  new  trial  should  be  granted. 

New  trial  granted. 
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Cfridley,  and  Allen,  Justices. 

Bliss  and  others,  executors  of  Sheldon,  appellants,  vs.  Shel- 
don, respondent. 

Under  the  third  subdiTiiion  of  the  fiMt  section  of  the  title  of  the  revised  statntes 
respecting  sonogates'  courts,  a  surrogate  has  plenary  power  to  control  the  con- 
duct of  executors  and  administrators. 

The  words  of  the  subdivision  are  directlj  applicable  to  a  case  in  which  an  exec- 
utor persists  in  exercising  the  functions  and  discharging  the  duties  of  his  trust 
erroneously,  or  irregularly.  And  any  person  who  suflers  an  injury  by  the 
erroneous  action  of  an  executor,  in  his  proceedings  in  the  surrogate's  office, 
may  lawfully  call  upon  the  surrogate  to  control  his  conduct.    Per  Oridlbt,  J. 

If  executors  have  filed  an  inventory  of  the  personal  estate  of  their  testator,  with- 
out setting  off  any  part  of  the  property  to  the  widow,  as  exempt  articles  under 
the  provisions  of  the  revised  statutes  or  of  the  act  of  1843,  and  have  conveited 
oito.  money  all  the  articles  contained  in  the  inventoiy,  the  surrogate  has  the 
power  to  order  them  to  pay  to  the  widow  a  sum  of  money,  in  lieu  of  what  she 
was  entitled  to  receive  under  the  exemption  laws. 

The'  surrogate  has  the  power  to  decide  upon,  and  direct,  the  allowance  of  any 
sum,  within  the  limit  (of  8150)  prescribed  by  the  statute.  And  where  it  does 
nbt  appear  that  he  has  exceeded  his  jurisdictional  power,  the  exercise  of  his 
jjidicial  discretion  will  not  be  revised,  on  appeal. 

Where  a  man,  in  contemplation  of  marriage,  agrees  to  make  a  settlement  on  his 
wifb,  upon  his  death,  in  consideration  of  which  she  agrees  to  relinquish  her 
lights  in  his  property  after  his  decease,  and  he  dies  without  having  made  the 
settlement,  the  widow  is  not  barred  of  any  rights  which  she  might  have  assert- 
ed if  no  such  agreement  had  been  executed. 

She  may  therefore  claim  the  exempt  articles  of  personal  property  given  to  a  widow 
by  the  statute. 

What  amounts  to  evidence  of  an  election  by  a  widow  to  abide  by  an  ante-nuptial 
agreement ;  and  how  iar  such  an  election,  if  made,  is  binding  upon  her. 

Appeal  from  an  order  of  the  surrogate  of  the  county  of 
Oneida.  The  facts  are  stated  in  the  opinion  of  the  court,  and 
need  not  be  repeated. 

T.  H.  FUmdrau,  for  the  af^IIants. 

S.  B.  Oarmn,  for  the  respondent. 
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By  the  Court,  Gridley,  J.  This  is  an  appeal  from  an  oidir 
made  by  the  surrogate  of  Oneida  county,  upon  an  application 
by  the  respondent  to  control  the  conduct  of  the  executors  of 
her  husband's  estate,  in  relation  to  the  inventory  which  they 
had  filed.  They  had  filed  an  inventory  without  setting  ofi*  any 
part  of  the  property  inventoried,  to  the  widow,  as  exempt 
articles,  under  the  provisions  of  the  revised  statutes,  or  of  the 
act  of  1842.  It  appeared  before  the  surrogate  that  the  execu- 
tors had  disposed  of,  and  converted  into  money,  all  the  articled 
contained  in  the  inventory,  and  the  surrogate  therefore  ordered 
them  to  pay  to  the  widow  the  sum  of  $150  in  lieu  of  what  she 
would  be  entitled  to  receive  under  the  aforesaid  exemption  lawi. 
The  executors  have  appealed  from  the  decree  of  the  surrogate, 
and  on  the  appeal  have  raised  several  questions  which  we  ^tO- 
pose  to  consider  in  their  order. 

I.  It  is  suggested  here,  for  the  first  time,  that  the 
had  no  jurisdiction  to  entertain  the  application  and 
decree.    The  powers  conferred  upon  the  surrogate  are  enumet^ 
ated  in  the  first  section  of  the  first  title  of  chapter 
third,  of  the  revised  statutes.    (2  R,  S.  164.)    A 
powers  we  find  the  following :  Subd.  3d.  To  direct 
the  conduct,  and  settle  the  accounts  of  executors  and 
trators;  subd.  6th«  To  administer  justice  in  all  matters  relathig 
to  the  affairs  of  deceased  persons. 

Now  under  the  third  subdivision  the  surrogate  has  plenarf 
power  to  control  the  conduct  of  executors  and  administrators. 
The  words  are  general,  and  would  seem  to  be  directly  appli^ 
cable  to  a  case  in  which  an  executor  persists  in  exercising  the 
functions  and  discharging  tl^duties  of  his  trust  erroneously,  or 
irregularly.  And  any  person  who  suffers  an  injuiy  by  the 
erroneous  action  of  the  executor  in  his  proceedings  in  the  iurr^ 
gate's  office,  may  lawfully  call  upon  the  surrogate  to  contr6l 
his  conduct.  If,  in  making  out  an  inventory,  the  executors 
should  adopt  an  erroneous  principle,  it  seems  to  us  that  he  tMf 
be  controlled  by  the  surrogate.  In  the  case  before  us,  assuming 
tbAt  there  should  have  been  set  off  to  the  widow  a  oertahi  poK 
tioti  of  the  inventory,  which  by  law  is  not  regarded  as  asaetii^ 
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and  which  the  executors  should  oot  dispose  of  as  such,  it  is  dif- 
ficult to  say  that  the  case  does  not  fall  directly  within  the  spirit 
as  well  as  the  words  of  the  statute.  The  inventory  contained 
an  item  of  $175  in  bank  biUs,  which,  or  some  part  of  which, 
the  executors  might  have  set  apart  to  the  use  of  the  widow. 
Now,  granting  that  the  executor  ought  to  have  done  this,  but 
erroneously  omitted  to  do  it,  we  can  see  no  assumption  of  an 
unauthorized  power  in  the  surrogate  in  decreeing  that  it  should 
now  be  done.  The  order  appealed  from  does  thisj  and  no  more. 
It  merely  orders  the  executors  to  pay  over  $150,  in  lieu  of  the 
exempted  property,  which  might  have  been,  so  much  of  the 
$175,  the  only  part  of  the  inventoried  property  which  had  not 
been  disposed  of.  In  doing  this  it  is  true  that  the  surrogate  has 
in  effect  decided  between  the  conflicting  claims  of  the  executors, 
who  represent  the  next  of  kin  and  the  legatees,  and  the  widow ; 
but  by  the  sixth  subdivision  of  the  section  before  cited,  the  sur- 
rogate has  the  power  to  administer  justice  in  matters  of  this 
nature.  We  are  therefore  of  the  opinion  that  the  surrogate  had 
the  power  to  make  the  order  in  question. 

II.  It  is  suggested  that  the  order  is  erroneous  in  awarding 
too  large  an  amount.  By  the  second  section  of  the  act  of 
1842,  {chap,  157,)  the  amount  of  property  set  apart  for  the 
widow,  might  have  been  $150.  And  it  is  laid  down  in  Day- 
ton's Surrogate,  that  it  is  the  duty  of  the  executor  to  set  apart 
for  the  widow,  articles  to  the  amount  of  $150,  and  that  the  dis- 
cretion vested  in  the  appraisers,  by  the  act,  has  no  reference  to 
the  amount  in  value  of  the  articles  set  apart,  but  only  to  the 
particular  articles  to  be  selected  from  the  inventory.  But 
whether  this  be  the  true  construc^n  of  the  act  or  not,  we  think 
that  the  surrogate  had,  from  the  very  nature  of  the  case,  the 
power  to  decide  upon  and  to  direct  the  allowance  of  any  sum 
within  the  limit  prescribed  by  the  statute.  We  would  not  re- 
vise his  judicial  discretion  when  it  does  not  appear  that  he  has 
exceeded  hb  jurisdictional  power. 

III.  The  principal  question  involved  in  this  appeal  arises 
upon  the  effect  of  the  ante-nuptial  agreement  executed  by  the 
respondent  and  her  deceased  husband,  shortly  previous  to  the 
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celebration  of  their  marriage.  That  agreement  recited  that  a 
maniage  was  contemplated  between  the  parties ;  and  then  pro- 
ceeds to  state  that  the  deceased  covenanted  and  agreed  to  and 
with  the  respondent,  that  if  the  intended  marriage  should  take 
effect,  and  in  the  event  of  his  death  before  that  of  the  respond- 
ent, he  would,  by  his  last  will  and  testament  in  writings  or 
otherwise^  give  and  assure  unto  the  respondent  the  sum  of  fifty 
dollars  yearly,  each  and  every  year  during  her  natural  life ; 
and  the  use  and  occupation  of  one  square  room  and  bedroom 
adjoining  the  same  in  the  south  part  of  his  dwelling  house,  and 
a  garden  spot  on  the  premises,  and  all  the  household  furniture 
which  the  respondent  should  have  and  bring  with  her  at  her 
marriage.  The  agreement  then  proceeds  as  follows :  '^  The 
above  grant  is  to  be  received  in  lieu  of  dower  or  any  other  por- 
tion of  the  said  Ebenezer  Sheldon's  property  after  his  decease." 
The  counsel  for  the  appellants  has  submitted  a  very  able  and 
learned  argument  to  show  that  this  ante-nuptial  agreement 
operated  as  a  legal  bar  to  the  respondent's  right  to  the  exempt 
articles  given  to  the  widow  by  the  statute.  In  the  view  which 
I  have  taken  of  this  case,  it  is  not  necessary  to  question  this 
proposition.  The  agreement  may  be  admitted  to  be  a  valid 
contract,  and  binding  on  both  parties.  But  it  clearly  is  an  in- 
strument by  which  the  relinquishment  by  the  respondent  of  her 
right  in  the  property  of  the  deceased,  would  depend  upon  the 
performance  by  him  of  the  covenants,  into  which  he  had  entered 
on  his  part.  It  was  not  the  executory  covenant  of  the  deceased 
which  was  to  be  in  lieu  of  dower,  but  it  was  the  gi^ant  or  assur- 
ance, conveying  to  her  as  a  vested  right,  her  annuity,  and  a 
life  estate  in  the  house  and  garden  and  a  title  to  the  household 
furniture.  When  a  man  in  contemplation  of  marriage  agrees 
to  make  a  settlement  on  his  wife,  in  consideration  of  which  she 
agrees  to  relinquish  her  rights  in  his  property  at  his  decease, 
and  he  fails  to  make  the  settlement,  the  widow  is  not  barred 
of  any  right  which  she  might  have  asserted,  if  no  such  agree- 
ment had  been  executed.  {See  Clancjfs  Rights  of  Married 
WoTneUj  p.  103.)  The  case  now  under  consideration  is  not  to 
be  distinguished  in  principle  from  that.   The  deceased  did  not  per- 
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form  bi$  cQvwant  He  made  his  will  by  which  he  provided  fi)r 
the  payment  of  her  annuity  of  fifty  dollars,  not /or  life,  but  only 
while  9he  »hmdd  remaii}  hU  widow.  The  residue  of  im  cover 
nant  was  wholly  unperformed ;  aod  by  disposing  of  the  entire  re- 
mainder of  his  property,  be  rendered  it  impossible  for  his  exeeu- 
t<Mrs  to  perform  it ;  even  if  that  would  operate  as  a  performance 
by  himself.  But  it  would  not.  When  the  deceased  died  with-* 
out  ^  giving  and  assuring  "  to  his  widow  ''  the  annuity  for  life,'' 
together  with  the  real  estate  and  furniture,  which  he  had  cov- 
enanted to  do,  she  was  released  from  all  her  engagements 
coatnin^  in  the  agreement,  and  that  instrument  thenceforth 
formed  no  bar  to  the  rights  she  would  otherwise  possess. 

It  is  said,  however,  that  on  the  hearing  before  the  surrogate 
the  respondent  fidmitted  that  she  was  in  possession  of  certain 
property,  under  the  contract,  and  that  she  is  therefore  estopped 
from  denying  that  it  is  binding  on  her.  This  fact  was  charged 
in  the  petition  of  appeal,  and  the  respondent  answered  that  she 
had  not  sufficient  information  as  to  what  was  admitted  on  the 
hearing  before  the  surrogate,  to  admit  the  fact  as  charged. 
The  surrogate  has  returned,  that  it  was  admitted  that  the  re- 
spondent lived  in  the  house  of  the  deceased,  and  had  a  small 
amount  of  property  of  her  own,  principally  of  that  which 
she  owned  before  her  marriage;  and  that  she  claimed  and 
was  in  possession  of  a  part  of  the  house  and  land,  together 
with  said  personal  property,  under  the  ante-nuptial  contract ; 
to  which  claim  the  executors  assented,  though  the  exact  quan- 
tity and  location  of  the  land  to  be  set  apart  to  her  had  not  been 
agreed  upon.  Now  there  are  many  reasons  why  the  surrogate 
was  justified  in  holding  that  the  respondent  was  not  estopped 
from  insisting  on  the  invalidity  of  the  agreement.  (1.)  It  no 
where  appeara  that  she  had  any  knowledge  that  the  deceased 
had  not  by  his  will  or  otherwise  assured  to  her  the  property  he 
had  contracted  to  give  her.  (2.)  If  she  did  know  that  he  had 
not  performed  his  part  of  the  agreement,  it  does  not  appear  that 
die  was  aware  of  her  legal  rights,  and  we  think  that  the  facts 
to  which  we  shall  hereafter  advert  render  it  quite  certain  that 
the  was  not    (3.)  It  is  clear  from  the  admission  that  the  rooms 
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and  garden  spot  have  not  yet  been  set  off  to  her ;  and  her  po»> 
session  of  the  small  portion  of  personal  property  she  brought 
there,  and  her  residence  in  the  house  of  the  deceased,  furnish 
no  evidence  of  an  election  to  abide  by  the  agreement.  (4.)  Her 
election  to  abide  by  the  agreement  would  be  unavailing.  The 
executors  have  no  power  to  execute  it  on  the  part  of  the  de- 
ceased. They  can  only  execute  the  will,  and  that  has  disposed 
of  the  property,  which  was  to  have  been  assured  to  her,  to  cer- 
tain devisees  named  therein.  (6.)  The  devisees  have  no  power 
to  consent  and  authorize  the  executors  as  their  agents  to  assure 
to  the  respondent  the  real  and  personal  estate  in  question, 
because  four  of  the  parties  interested  in  the  devise  are  infants. 

It  follows  that  any  election  of  the  widow  to  take  what  was 
agreed  to  be  settled  on  her,  and  to  abide  by  the  agreement, 
must  of  necessity  be  defeated  by  the  impossibih'ty  that  her 
rights  under  the  agreement  can  be  assured  to  her.  If  she  has 
even  so  agreed,  the  considerations  I  have  alluded  to,  show  that 
she  is  entitled  to  her  lo(ms  peniterUicB,  when  it  turns  out  that 
the  other  part  of  the  agreement  can  not  be  performed. 

The  decree  must  be  affirmed,  with  such  costs  as  are  given 
by  the  code. 

Decree  affirmed. 


Same  Term.    Before  the  same  Justices. 
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The  aaiignor  of  a  chose  in  action,  which  is  assigned  for  the  puipose  of  making 
him  a  witness,  is  not  rendered  incompetent  to  testify,  by  th^rovisions  of  the 
36i3d  section  of  the  code  of  1848,  if  he  is  not  interested  in  the  event  of  the  suit. 

The  mle  is  still  the  same  as  it  previously  stood  at  common  law,  viz.  that  in  a  snit 
by  a  corporation  an  owner  of  stock  in  the  corporation  may,  by  assignment,  di- 
ircft  himself  of  all  interest  in  the  event  of  the  suit,  and  thus  become  a  competent 
witnesi. 
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In  an  action  by  a  plank  road  corporation,  against  a  stockholder,  to  ncoTer  the 
amount  of  calls  made  upon  the  stock  held  by  him,  the  books  of  the  corporation 
are  admissible  in  evidence,  to  prove  the  resolutions  calling  for  payment  of  the 
several  installments  upon  the  subscriptions  for  stock. 

It  is  no  objection  to  the  validity  of  a  subscription  to  the  capital  stock  of  a  plank 
road  company  that  it  was  made  upon  a  separate  paper,  which  only  a  portion 
of  the  stockholders  had  subscribed ;  there  having  been  several  similar  papers 
used,  in  lieu  of  the  books  required  by  the  act  to  be  opened  in  different  places, 
lor  subscriptions. 

Nor  is  it  any  objection  to  the  validity  of  such  a  subscription,  or  to  the  right  of  the 
company  subsequently  organized  to  maintain  an  action  upon  it,  that,  at  the 
time  it  was  made,  there  was  no  company  in  existence. 

All  the  cases  which  have  held  subscriptions  of  stock  void  are  based  either  upon 
the  supposed  want  of  necessary  parties  to  the  agreement ;  of  a  sufficient  consid- 
eration to  uphold  it ;  or  of  a  sufficient  promise  expressed  in  it.  Per  Grid- 
ley,  J. 
A  In  the  case  of  moneys  subscribed  for  charitable  purposes — embracing  donations 
for  religious  and  literary  institutions — it  has  been  held  that  there  is  no  neces- 
sity of  a  personal,  pecuniary,  benefit  to  be  derived  by  the  subscriber.  But  in 
the  case  of  a  manufacturing,  or  plank  road,  or  turnpike,  or  money  corpora- 
^  tion,  the  rule  is  diflerentk^  The  advantage  to  be  derived  from  being  a  mem- 
ber of  such  a  company,  and  of  the  consequent  right  to  participate  in  the  pecu- 
niary dividends,  is  a  positive  benefit ;  and  when  the  agreement  secures  that 
advantage  to  the  subscriber,  the  objection  of  a  want  of  consideration  can  not  be 
made,  with  success. 
(.  Where  an  agreement,  by  which  the -narties  thereto  promise  to  take  specified  por- 
tions of  stock  in  a  proposed  plank  road  company,  not  only  bears  upon  ite  face 
the  evidence  of  a  consideration,  founded  on  the  pecuniary  advantage  of  mem- 
bership, but  also  upon  the  mutual  promises  of  the  several  subscribers,  such 
mutual  promises  constitute  the  consideration.  And  if  the  promise  is  to  pay  the 
subscriptions,  to  the  corporation  to  be  thereafter  organized,  the  fact  that  the 
promise  is  to  pay  a  third  party,  can  not  be  successfully  ui^ed  in  defense  to  an 
action  by  the  company,  against  a  subscriber,  to  collect  the  calls  upon  his  stock. 
/  Although  an  agreement,  to  take  stock  in  a  piank  road  company  proposed  to  be 
organized  under  the  general  plank  road  act,  contemplates  a  company  whose 
capital  stock  shall  be  a  specified  sum,  a  subscription  to  the  full  amount  named 
is  not  a  condition  precedent  to  the  right  of  the  company  to  recover  upon  such 
agreement 

And  where  a  subscriber  agreed  to  become  a  member  of  a  proposed  company,  as 
soon  as  the  amount  of  stock  required  by  the  plank  road  act  should  be  subscribed, 
and  to  pay  the  amount  of  his  subscription  when  the  company  should  be  organ- 
ized ;  Held  that  as  soon  as  stock  to  the  amount  of  $500  for  every  nule  of  the 
road  was  subscribed,  and  five  per  cent  paid  in,  and  the  compcmy  organized,  he 
was  liable  to  be  sued  by  the  company  for  the  installmento  due  upon  his  sub- 
•cription. 
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A  labecription  to  the  articles  of  association  of  a  plank  road  company  is  not  an 

act  indispensable  to  membership  in  the  company. 
^  A  subscription  to  any  legal  and  valid  instrument,  by  which  a  party  engages  to 
i     become  a  member  of  a  company,  when  organized,  and  to  pay  a  given  sum, 

which  is  to  be  a  part  of  the  capital  stock,  followed  up  by  an  acceptance  of  a 

certificate  for  the  stock,  will  make  such  subscriber  a  member  of  the  corpora* 

tion. 
The  acceptance  of  a  stock  certificate  is  a  waiver  of  any  informality  that  may 
'       have  intervened,  short  of  an  absolute  defect  of  jurisdiction. 

And  such  acceptance  of  a  certificate  will  lay  a  foundation  for  a  recovery  against 

the  subscriber,  by  the  company,  for  the  amount  of  the  stock  subscribed,  under 

a  count  for  money  paid. 
When  a  deciation  of  the  site  of  a  plank  road  from  the  route  prescribed  in  the  ar* 

ricles  of  association,  will  be  considered  allowable,  under  a  fair  interpretation  of 

the  word  "  near"  and  as  being  within  the  discretion  of  the  company. 

This  was  an  action  of  assumpsit)  brought  against  the  de- 
fendant upon  his  subscription  for  $200  to  the  capital  stock  of 
the  plaintiffs'  company,  to  recover  the  amount  of  three  several 
assessments  made  upon  the  stock  owned  by  the  defendant. 
The  declaration  contained  four  special  counts,  and  a  fifth  con- 
sisting of  the  usual  money  counts  condensed ;  to  which  was 
added  a  coimt  upon  an  insimul  computassent.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  of  special  matter. 
The  cause  was  tried  at  the  Madison  circuit,  in  February,  1849, 
before  Justice  Gridley;  when  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court,  upon  a  case. 

Mr.  Goodwin,  for  the  plaintiffs. 

/.  B.  Eldridge,  for  the  defendanti 

By  the  Court,  Gridley,  J*  This  is  an  action  to  recover 
the  amount  of  several  calls,  for  installments  upon  a  subscription 
for  the  stock  of  the  company.  The  declaration  contained  the 
common  counts  in  indebitatus  assumpsit,  and  also  several  spe- 
cial counts,  framed  upon  a  subscription  paper  which  was  proved 
to  be  the  paper  used  as  a  substitute  for  a  book  at  one  of  the 
places,  where  the  books  for  subscribing  to  the  stock  of  the  road 
were  opened,  pursuant  to  the  notice  contained  in  the  first  sec- 
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tioh  of  the  act  providing  for  the  incorporation  of  plank  road 
companies.  {Sess,  Lmos  of  1847,  p,  216.)  By  the  terms  of  the 
instrument,  the  subscribers  contracted  and  mutually  agreed, 
each  with  the  other,  to  form  themselves  into  a  company,  for 
the  purpose  of  constructing  a  plank  road  from  the  village  of 
Hamilton  to  Deansville,  by  the  way  of  Bouckville,  Solsville  and 
Oriskany  Falls,  to  be  known  by  the  name  of  the  ^^ Hamilton^ 
and  Deansville  Plank  Road  Company^^  with  a  capital  stock 
of  twenty-six  thousand  dollars,  the  company  to  be  organized 
according  to  the  directions  of  the  act,  &c.  as  soon  as  the  amount 
of  stock  required  by  the  act  could  be  subscribed.  The  paper  then 
proceeds  in  the  following  words:  "We  the  undersigned  do 
severally  agree,  for  and  in  consideration  of  the  benefits  to  be  de- 
rived from  becoming  members  of  said  company,  and  of  obtain- 
ing the  benefits  thereof,  agree  to  pay  to  the  said  company  when 
organized  the  several  sums  set  opposite  our  names,  to  be  paid 
to  the  directors  of  the  company,  for  the  purpose  of  constructing 
a  plank  road  from  Hamilton  to  Deansville,  &c. ;  said  subscrip- 
tions to  be  parts  of  the  capital  stock  of  said  company.  Hamil- 
ton, Dec.  13,  1847." 

Upon  the  trial,  the  plaintifis  proved  the  subscriptions  of  the 
stock  by  the  defendant  and  others,  upon  the  opening  of  the 
books  pursuant  to  notice  duly  given  and  published ;  the  adop- 
tion and  execution  of  the  articles  of  association,  signed  by  a 
large  number  of  persons  whose  subscriptions  amounted  to  consid- 
erably more  than  $500  to  the  mile,  and  the  payment  of  over  five 
per  cent  on  the  amount  so  subscribed,  and  the  filing  of  the  arti- 
cles, with  the  affidavit  required  by  the  first  section  of  the  act 
annexed,  in  the  office  of  the  secretary  of  state,  in  the  month  of 
January,  1848.  It  further  appeared  that  after  this  the  capital 
stock  actually  taken  was  increased  to  $19,000,  though  it  had 
never  been  filled  to  the  amount  of  $26,000,  the  sum  named 
in  the  articles  as  the  amount  of  capital  stock  of  the  corporation. 
The  company,  after  its  organization  commenced  operations, 
completed  and  filed  its  survey,  and  expended  on  the  faith  of  the 
subscriptions  a  large  amount  of  money.  The  defendtot  Mvtir 
signed  the  articles  of  association,  but  he  was  put  ddWB  in  the 
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books  of  the  company  as  a  stockholder  to  the  amount  of  hia 
subscription,  and  after  the  work  had  been  commenced  and  con- 
siderable money  expended,  his  certificate  of  stock  was  made  out 
and  delivered  to  him,  and  he  accepted  it.  When  afterwards 
called  on  for  his  five  per  cent,  he  at  one  time  replied  that  he 
expected  to  sell  his  stock,  to  a  person  named  by  him,  and  on 
another  occasion  he  said  that  it  was  not  then  convenient  to  pay 
it.  The  calls  were  duly  proved,  as  well  as  the  ultimate  refusal 
of  the  defendant  to  pay  for  the  stock.  After  one  or  two  excep- 
tions to  the  admission  of  evidence,  it  was  agreed  by  the  counsel 
that  a  verdict  should  be  taken  for  the  plaintiffs,  subject  to  the 
opinion  of  the  court  on  a  case  to  be  made,  upon  the  points 
raised  by  the  defendant  on  a  motion  for  a  nonsuit. 

The  exceptions  taken  to  the  admission  of  evidence,  were  prob- 
ably waived  by  the  agreement  to  allow  a  verdict  to  be  taken 
subject  to  the  opinion  of  the  court.  But,  inasmuch  as  they 
would,  if  well  founded,  strike  out  of  the  case  much  of  the  ground 
on  which  the  plaintiffs'  right  to  recover  rests,  we  will  proceed  to 
consider  them.  The  first  was  an  exception  to  the  ruling  of  the 
court  in  admitting  Philander  Barker  to  be  sworn  as  a  witness. 
Barker  had  been  a  stockholder  in  the  road,  but  some  days  be- 
fore the  trial  he  had  transferred  his  stock  and  received  a  note 
for  it,  at  the  suggestion  of  the  plaintiffs'  attorney,  without  in- 
quiring into  the  reason  of  the  suggestion,  and  without  any  view 
of  becoming  a  witness.  The  attorney,  however,  testified  that 
it  was  his  object  in  advising  the  transfer  to  make  Barker  a  wit- 
ness. Upon  this  evidence  the  counsel  of  the  defendant  objected 
to  the  competency  of  the  witness,  not  on  the  ground  that  he  was 
still  interested ;  but  on  the  ground  that  he  was  the  assignor  of 
a  thing  in  action  assigned  for  the  purpose  of  making  him  a  wit- 
ness, under  the  provisions  of  section  352  of  the  code  of  1848. 
The  judge  held,  and  we  think  correctly,  that,  if  the  witness  was 
not  interested,  in  the  event  of  the  suit,  the  provision  in  question 
did  not  render  him  incompetent  The  section  declares,  not 
that  such  an  assignor  shall  be  incompetent,  but  merely  that  the 
3olst  section  shall  not  apply  to  him.  The  latter  section  pro- 
Tided  thai  no  person  should  be  excluded  by  reason  of  his  interait 
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ID  the  event  of  the  action.  The  true  interpretation  of  the  stat- 
ute, therefore,  is  that  a  witness  who  has  assigned  a  thing  in  ac- 
tion, for  the  purpose  of  being  a  witness,  if  he  remain  interested 
in  the  event  of  the  suit,  can  not  be  examined  as  a  witness. 
An  interest  in  the  event  of  the  suit,  was  formerly  a  disqualifica- 
tion of  a  witness.  The  351st  section  aboUshed  that  disqualifi* 
cation,  as  a  general  rule.  But  the  352d  section  excepted  from 
the  application  of  such  general  rule  the  case  of  an  assignor  who 
assigned  his  interest  in  the  subject  matter  to  become  a  witness. 
The  case,  therefore,  is  left  as  it  stood  at  common  law,  and  by 
the  common  law  rule  the  owner  of  stock  might,  by  assignment, 
divest  himself  of  all  interest  in  the  event  of  the  suit;  and  become 
a  competent  witness. 

In  a  subsequent  stage  of  the  suit  the  plaintiff  offered  the  boolcs 
of  the  company  in  evidence,  to  prove  the  resolution  calling  for 
payment  of  the  several  installments  upon  the  subscriptions  for 
•tock.  To  this  evidence  the  defendant  objected.  The  court 
admitted  the  books,  to  show  that  the  corporation  had  taken  the 
requisite  steps  to  make  the  defendant  liable,  and  to  the  admis* 
aioa  of  the  books  for  that  purpose  there  was  no  further  objection. 
Those  decisions  at  the  circuit  we  believe  to  be  correct.  We 
come  now  to  the  consideration  of  the  grounds  on  which  the  de- 
fendant moved  for  a  nonsuit,  and  upon  which  he  now  claims 
that  he  is  entitled  to  judgment.  The  grounds  stated  by  the 
defendant  are  eight  in  number ;  but  they  may  be  embraced  in 
two  general  propositions. 

I.  That  the  agreement  which  the  defendant  signed  was  void, 
for  the  reason  that  it  was  executed  before  there  was  any  com- 
pany in  existence.  That  it  purports  to  be  an  agreement  be- 
tween the  original  signers  alone ;  and  can  not  be  extended  by 
parol  evidence ;  that  it  was  not  mutual,  the  company  not  being 
bound  by  it ;  that  it  does  not  run  to  the  company. 

On  the  particular  paper  to  which  the  signature  of  the  defend- 
ant was  attached,  there  were  only  the  names  of  ten  subscribers. 
Bat  this  paper  was  only  one  of  the  several  books  which  were 
opened  pursuant  to  notice,  under  the  act ;  and  the  defendant's 
4)gvQael  insists  upon  too  narrow  and  technical  a  view  of  the 
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coiltract  when  he  seeks  to  construe  it  as  an  agreement  that  thd 
signers  of  thcU  paper  alone  should  constitute  the  contemplated 
company.    The  defendant  is  chargeable  with  a  knowledge  of 
the  provisions  of  the  act,  and  he  therefore  was  bound  to  know 
that  the  books  were  opened  at  other  places  on  the  route,  and 
that  the  number  of  stockholders  was  not  confined  to  such  as 
should  subscribe,  either  one  or  all  of  the  books  opened  for  sub- 
scription, or  to  those  who  should  sign  the  articles  of  association, 
but  that  the  number  might  be  increased,  after  the  filing  of  the 
articles,  until  the  entire  amount  of  the  capital  stock  should  be 
subscribed.    It  has  been  said  that  this  subscription  paper  is  not 
V/    a  book.  (/True,  it  is  not  literally  a  book ;  but  it  has  served  the 
purpose  of  one,  and  the  rights  of  the  corporation  can  not  depend 
on  the  fact,  that,  when  the  books,  in  the  language  of  the  act, 
were  opened  for  subscription,  and  the  subscribers  placed  their 
names  to  an  instrument  stating  the  objects  and  conditions  of 
the  subscription,  such  instrument  was  written  on  a  single  sheet 
instead  of  a  sheet  bound  up  with  a  hundred  others.    The  argu- 
ment, therefore,  which  is  founded  on  this  technical  view  of  the 
agreement,  must  be  rejected  as  hypercriticaH/We  think,  too,   SL 
that  the  fact  that  the  corporation  was  not  in  esse  when  the 
agreement  was  signed,  is  not,  of  itself,  a  sound  objection  to  the 
right  of  maintaining  an  action  upon  it.>|^  This  point  is  decided  ^ 
in  the  case  of  Stanton^  President  of  the  Exchange  Bank^  v. 
Wilson^  (2  HiU^  163.)    In  that  case  the  defendant  signed  the 
articles  of  association,  and  subscribed  before  the  organization  of 
the  corporation,  but  the  court  held  that  this  fact  formed  no  ob- 
jection to  a  recovery.    The  action  was  brought  in  the  name  of 
the  president,  and  the  court  say,^^  It  is  true  the  company  did   \ 
not  come  into  existence  till  several  months  after  the  defendant's 
subscription  purports  to  have  been  made,  and  the  power  of  the 
president  to  sue  did  not  arise  till  that  time.    The  contract, 
though  dated  before,  must  be  considered  as  taking  eflfect  only 
on  the  first  of  January.^In  that  case  there  was  no  corporation  ^ 
in  esse,  to  be  bound  6y,  or  to  exact  obedience  to,  the  agreement 
which  the  defendant  subscribed,  at  the  time  when  he  placed  his 
Mgnature  to  the  paper.    Another  case  which  is  decisive  upoa 
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this  point,  is  that  of  The  Trustees  of  Farmington  Academy  v. 
AUeriy  (14  Mass,  Rep.  172.)  The  defendant,  with  others,  signed  a 
paper,  reciting  that  an  academy  in  Farmington  was  rendered  ne- 
cessary by  reason  of  the  distance  of  that  town  from  other  institu* 
tions  of  the  kind,  and  that  it  was  also  necessary  to  raise  funds  be- 
fore the  necessary  assistance  from  the  legislature  could  be  obtain- 
\^ed ;  therefore  the  subscribers  agreed  to  pay  such  sums  as  they 
should  subscribe,  to  the  persons  to  be  appointed  trustees  by  the 
legislature.  The  defendant,  having  paid  a  part  of  his  subscrip- 
tion, and  the  trustees  having  gone  on  to  make  expenditures, 
and  subsequently  the  defendant  refusing  to  pay  the  residue  of 
his  subscription,  was  sued,  and  the  suit  was  held  to  be  well 
brought,  and  a  verdict  was  sustained  notwithstanding  there 
was  no  corporation  in  esse  when  the  promise  was  made. 

All  the  grounds  of  objection  arising  under  the  propositions  we 
are  now  considering,  are  based  on  the  supposed  want  of  suffi- 
cient parties  to  the  agreement,  or  of  a  sufficient  consideration  to 
uphold  it,  or  of  a  sufficient  promise  expressed  in  it.  All  the  ca- 
ses which  have  held  subscriptions  of  stock  void,  have  gone  upon 
one  or  the  other  of  these  grounds.  The  case  of  The  New  Bed- 
ford  Turnpike  Company  v.  Adams,  (8  Mass,  Rep,  138,)  where 
there  was  a  mere  subscription  for  stock,  without  any  promise  to 
pay,  and  the  only  remedy  provided  by  the  act  of  incorporation 
being  the  forfeiture  of  the  stock,  was  placed  on  the  distinct 
ground  that  there  was  no  obligation  to  pay  created  by  the  sub- 

'  scription,  and  there  being  no  promise,  that  the  act  contemplated 
a  forfeiture  only.    In  the  Essex  Turnpike  Co,  v,  Collins,  (8 

^  Mass.  Rep.  292,)  a  corporation  had  been  organized  to  construct 
a  road  from  a  certain  point  to  Boston ;  and  a  certain  person 
named  Foster,  procured  the  defendant  to  subscribe  a  paper  to 
pay  a  certain  sum,  with  the  view  of  having  the  road  extended 
to  Salem  ;  and  although  there  was  evidence  that  the  directors 
met,  afterwards,  and  resolved  to  extend  the  road  to  Salem,  yet 
there  was  no  proof  that  Foster  was  the  agent  of  the  company, 
or  that  the  company  had  any  knowledge  of  his  acts.  The 
agreement  was  held  void  for  want  of  either  parties  or  considera- 
tion.   The  case  of  the  Phillips  Limerick  Academy  v.  Davis, 
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(11  Mass.  Rep.  113,)  was  another  case  in  which  the  court  held 
that  there  was  no  sufficient  consideration.    It  is  indispensable 
to  a  consideration  that  there  should  be  either  some  advantage 
to  be  enjoyed  by  the  promiser,  or  some  damage  or  loss  incurred 
by  the  promisee.    In  the  case  of  moneys  subscribed  for  charita- 
ble  purposes,  which  embrace  donations  for  religious  and  literary 
institutions,  it  has  been  held  that  there  is  no  necessity  of  a  per- 
sonal pecuniary  benefit  to  be  derived  by  the  subscriber ;  but  in 
the  case  of  a  manufacturing,  or  plank  road,  or  turnpike,  or 
money  corporation,  the  rule  is  very  different.  ^The  advantages  C* 
to  be  derived  from  being  a  member  of  such  a  company,  and  of  1 
the  consequent  right  to  participate  in  the  pecuniary  dividends,  I 
is  a  positive  benefit ;  and  when  the  agreement  secures  that  ad-  \ 
vantage  to  the  subscriber,  on  the  organization  of  the  company, 
the  objection  of  a  want  of  consideration  can  not  be  made,  with 
success.    It  was  repudiated  in  the  case  of  Stanton  v.  WUstm. 
Again  )l  the  agreement  under  consideration  not  only  bears  on  -t 
its  face  the  evidence  of  a  consideration  founded  on  the  pecuni- 
ary advantage  of  membership,  but  also  upon  mutual  promises 
expressed  as  clearly  as  words  can  speak.s^  {See  the  opinion  of^* 
the  chancellor  in  Stewart  v.  Hamilton  College^  2  Denio^  417.) 
The  mutual  promises  of  the  several  subscribers  constitute  the  con- 
sideration, but  the  promise  is  to  pay  the  subscriptions  to  a  third 
party,  viz.  the  corporation  to  be  thereafter  organized.    That 
there  is  no  tenable  objection  founded  on  the  fact  that  the  prom- 
ise is  to  pay  a  third  party,  is  established  by  the  decision  in  the 
case  of  Barker  v.  Bucklin,  (2  Denio,  45.)Njt  And  that  the  prom-     { 
ise  is  valid  and  binding,  notwithstanding  the  party  to  whom  the 
payment  is  to  be  made  is  a  corporation  not  then  in  existence, 
but  to  be  formed  thereafter,  we  have  proved  by  the  cases  of 
Stanton  v.  Wilson,  and  The  Farmington  Academy  v.  AUen^    I 
before  cited. 

A  suggestion  is  made  in  the  written  argument  furnished  us, 
that  the  declaration  is  not  properly  framed  to  enable  the  plain- 
tiff to  recover  upon  the  gi'ound  of  a  consideration  founded  on 
mutual  promises.  We  can  not  say  how  that  may  be.  The 
declaration  is  not  set  out  in  haec  verba  in  the  case ;  but  it  ia 
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Stated  that  the  fourth  count  was  framed  on  the  agreement,  '^  with 
(mU  the  necessary  averments  to  charge  the  defendant^  If  then 
the  averment  respecting  the  consideration  founded  on  mutual 
promises  was  necessary  to  charge  the  defendant,  we  must  as- 
sume that  the  declaration  contained  it.  There  is,  however,  an- 
other conclusive  answer  to  this  suggestion.  The  objection  was 
not  made  on  the  trial.  If  it  had  been  then  made,  the  amend- 
ment would,  under  the  liberal  provbions  of  the  code,  have  been 
allowed  on  the  spot ;  unless  the  defendant  had  proved  by  his 
oath  that  he  had  been  misled  by  the  variance. 

II.  The  second  general  proposition  on  which  the  defendant 
objects  to  the  plaintiflf's  right  of  recovery  is  embraced  in  bis  last 
three  points,  and  is  founded  on  the  idea  that  inasmuch  as  the 
agreement  signed  by  the  defendant  contemplated  a  company 
whose  capital  stock  should  amount  to  $26,000,  a  subscription  to 
the  full  amount  of  the  sum  named  was  a  condition  precedent  to 
the  right  to  recover.  This  is  an  error  into  which  the  counsel 
has  fallen  from  not  having  carefully  read  the  first  sections  of 
the  plank  road  act.  It  is  true  that  such  a  result  will  follow, 
where  the  subscription  of  a  certain  amount  of  slock  is  made  a 
condition  precedent  by  the  terms  of  the  act  of  incorporation. 
It  was  so  held  in  the  6  Pick.  Rep,  23 ;  10  Id.  142  ;  and  9  Id. 
187.  It  will  be  found,  however,  upon  examination,  that  in  each 
of  these  cases  the  condition  was  created  by  the  act  itself.  The 
act  under  which  this  corporation  was  organized,  provides  that 
"when  stock  to  the  amount  of  at  least  $500  for  every  mile  of 
the  road  so  intended  to  be  built  shall  be  in  good  faith  subscribed, 
and  five  per  cent  paid  thereon,"  &c.  the  said  subscribers  may 
elect  directors,  execute  their  articles  and  file  tliem  in  the  oflSce 
of  the  secretary,  from  which  time  they  are  a  legally  organized 
corporation.  This  result  is  accomplished  before  the  entire  cap- 
ital stock  is  subscribed,  and  generally  before  one  fourth  part  is 
subscribed.  The  sum  of  $500  is  scarcely  a  fourth  of  the  cost 
per  mile  of  the  cheapest  plank  roads  constructed  in  this  country. 
In  the  case  before  the  court,  it  appears  that  the  road  is  15  miles 
in  length,  that  it  was  somewhat  more  than  two  thirds  done,  and 
that  the  expenditure  had  already  amounted  to  about  $20,000. 
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Again,  by  the  very  terms  of  the  agreemeDt  which  the  defendant 
subscribed,  he  stipulated  to  become  a  member  of  a  company  to 
be  organized,  not  when  the  whole  capital  stock  should  be  sub- 
scribed, but  *^  as  soon  as  the  amount  of  stock  required  by  the 
said  act  should  he  subscribed"  and  to  pay  the  amount  of  his 
subscription  when  the  company  should  be  organized.  This  ob- 
jection, therefore,  is  without  foundation. 

III.  We  have  already  seen  that  a  subscription  to  the  articles 
of  association  can  not  be  an  act  indispensable  to  membership 
of  the  company.  For  the  articles  are  filed  in  the  office  of  the 
secretary  when,  ordinarily,  less  than  one  third  of  the  amount  is 
subscribed.  A  subscription  to  any  legal  and  valid  instrument, 
by  which  a  party  engages  to  become  a  member  of  the  company 
when  organized,  and  to  pay  a  given  sum  which  is  to  be  a  part 
of  the  capital  stock,  followed  up  by  an  acceptance  of  a  certifi- 
cate for  the  stock,  will  make  such  subscriber  a  member  of  the 
corporation.  The  acceptance  of  the  stock  certificate  is  a  waiver 
of  any  informality  that  may  have  intervened,  short  of  an  abso- 
lute defect  of  jurisdiction.  In  a  case  far  less  strong  than  this, 
the  supreme  court  of  Massachusetts  held  that  the  corporation 
might  recover  against  a  subscriber  the  amount  of  his  subscrip- 
tion,  under  a  general  count  for  money  paid  at  the  defendant's 
request.  In  the  lith  Mass.  Rep,  172,  before  cited,  the  defend- 
ant, when  called  on  for  his  subscription,  said  he  had  no  money, 
but  would  deliver  as  part  payment  a  quantity  of  shingles,  which 
he  accordingly  did,  and  the  same  were  received  and  used  by  the 
trustees.  This  was  held  bv  the  court  to  have  been  such  a  re- 
cognition  of  his  promise,  and  such  an  implied  request  to  the 
trustees  to  proceed  on  the  faith  of  that  promise  and  expend  mo- 
ney, relying  upon  its  performance,  that  after  they  had  actually 
expended  the  money,  he  was  liable  for  the  money  so  expended, 
to  the  amount  of  his  subscription.  If  that  case  be  law,  then 
a  fortiori  will  the  acceptance  of  the  certificate  of  stock  by  the 
defendant  in  this  case  lay  the  foundation  for  a  recovery  under  a 
count  for  money  paid. 

lY.  A  map  of  the  survey  of  the  road  is  appended  to  the  case 
to  show  how  far  the  site  of  the  road  deviates  from  the  route  pvo- 
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scribed  in  the  articles  of  associatioa.  The  route  is  thus  de- 
scribed in  the  12th  article — *'  Thence  on  or  near  the  highway 
laid  out  on  the  line  of  the  Chenango  canal  through  Bouckville, 
Solsville  and  Oriskany  Palls,"  &c.  The  map  shows  a  devia- 
tion from  the  highway  thus  designated,  near  Solsville,  by  which 
the  plank  road  is  carried  round  on  the  east  side  of  a  mill  pond 
and  a  swampy  piece  of  ground,  instead  of  passing  the  west  side, 
by  which  deviation  it  is  apparent  that  the  distance  is  somewhat 
shortened.  Without  such  apparent  reason  for  a  departure  from 
the  exact  route  of  the  road  laid  out  on  the  line  of  the  canal,  we 
would  presume  that  the  deviation  was  adopted  for  good  cause, 
and  we  should  regard  it  as  within  the  true  construction  of  the 
term  "  near^^  such  route ;  as  that  term  is  always  relative.  The 
cases  of  The  People  v.  Collins,  (19  Wend.  58 ;)  HcUlock  v. 
Woolsei/,  (23  Id.  328 ;)  The  People  y.  Denslow,  (1  Caines^ 
177 ;)  and  Griffin  v.  House,  (18  John.  397,)  show  that  the  de- 
viation was  allowable  under  a  fair  interpretation  of  the  word 
"  near,"  and  was  within  the  discretion  of  the  company. 

The  money  having  become  due,  and  the  defendant  liable  to 
pay  it,  and  the  amount  being  a  sum  certain,  the  allowance  of 
interest  was  right.  Upon  the  whole  case,  we  are  satisfied,  that 
the  plaintiff  should  have  judgment  on  the  verdict  No  rule  of 
law  has  been  violated,  and  so  far  as  the  testimony  furnishes  any 
basis  for  a  just  conclusion,  the  defendant  bad  no  justifiable 
ground  for  his  defense  of  the  action. 

Judgment  for  the  plaintifis. 
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At  a  general  rule,  in  an  action  upon  a  contract,  an  averment  of  performance  will 
not  be  SQBtained  by  evidence  of  a  legal  Kceuse  for  non-perfonnanee. 

Where  one  person  agreee  to  leli  and  deliver  property,  and  another  agrees  to  i^ 
eeive  and  pay  therefor,  in  an  action  by  the  parchaaer,  for  the  non-delivery  of 
the  goods,  an  averment  of  a  readiness  and  willingness  to  pay  is  indupensably 
necessary;  and  such  averment  must  be  proved,  or  the  plaintiff  can  not 
recover. 

Where  a  plaintiff,  in  order  to  show  that  a  letter,  given  in  evidence,  was  writtsa 
by  the  defendant,  proved  by  the  postmaster  at  the  place  of  the  defondant's  nsi* 
dence  that  on  the  day  of  the  date  of  the  letter  in  question  there  was  a  letter 
mailed  at  his  office  which  was  sent  "  eastward ;"  Held  that  such  evidence  was 
inadmissible  for  the  purpose  of  raising  a  presumption  that  the  letter  thus  nudled 
was  the  letter  given  in  evidence,  and  that,  being  mailed  on  that  day,  it  was 
probably  the  act  of  the  defendant. 

A  direction  to  a  juiy  that  in  determining  whether  a  letter  given  in  evidence  is  gen* 
nine,  they  may  assume  certain  facts  stated  in  it  as  true,  and  then  infer,  from 
the  nature  of  those  facts,  that  they  could  only  have  been  known  by  the  defend- 
ant, and  therefore  that  the  defendant  must  have  been  the  author  of  the  letter, 
is  erroneous. 

A  juiy  can  not  rightfully  assume,  without  proof,  the  truth  of  any  statement  in  a 
letter  which  is  challenged  as  a  foigery,  and  when  the  issue  before  the  jury  is 
whether  it  is  a  foigeiy  or  not 

Motion  by  the  defendant  for  a  new  trial,  upon  a  bill  of  ex- 
ceptions. The  action  was  assumpsit,  upon  a  written  contract 
Plea  the  general  issue.  The  cause  was  tried  at  the  Madison 
circuit  in  December,  1848,  when  the  jury  found  a  verdict  for 
the  plaintiff,  for  $113. 

7.  Jenkins^  for  the  plaintiff. 

£C  Bennettj  for  the  defendant. 

Sff  the  Courts  Gridley,  J.  The  plaintiff  declared  against 
the  defendant  in  this  cause,  for  the  breach  of  a  written  contract 
executed  by  the  parties  on  the  18th  of  August,  1846.  By  this 
contract  the  defendant  agreed  to  seU  his  butter  and  cheate  to 
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the  plaintiff,  to  be  sent  to  Boston,  on  the  condition  that  Clark 
should  pay  five  dollars  per  hundred  for  the  cheese,  boxed  and 
delivered  in  Utica,  and  twelve  and  a  half  cents  for  the  butter; 
and  when  the  produce  should  be  sold,  the  profits  were  to  be 
equally  divided  between  the  parties,  after  paying  all  charges,  if 
the  sales  should  be  made  above  these  prices.  The  plaintiff 
averred  performance  on  his  part,  and  a  neglect  and  refusal  on 
the  part  of  the  defendant  to  perform  his  part  of  the  contract. 
It  was  proved  on  the  trial  that  the  place  designated  for  the  de- 
livery of  the  butter  and  cheese  in  Utica,  was  the  warehouse  of 
Butler  &  Livingston.  It  appeared  also  that  on  the  2d  of  Sep* 
tember  the  plaintiff,  who  resided  near  Boston,  instructed  the 
defendant,  by  letter,  to  send  on  the  cheese  and  butter  to  Boston ; 
and  to  draw  on  Parlies,  Baldwin  &  Parkes,  of  Boston,  at  sight, 
signing  his  own  name  to  the  draft  for  the  amount,  directing  it 
to  be  placed  to  the  account  of  Truman  Clark,  and  assuring 
him  that  the  draft  would  be  paid  at  sight.  The  defendant  did 
not  consent  to  this  proposed  change  in  the  contract,  but  took 
the  cheese  to  Butler  &  Livingston  at  Utica,  and  finding  that 
the  plaintiff  had  provided  no  funds  to  pay  for  the  same,  made 
a  contract  of  sale  with  Messrs.  Hubbard  &  Walker,  and  after- 
wards delivered  it  to  them.  The  plaintiff  gave  no  evidence  of  a 
performance  on  his  part  by  showing  that  he  was  ready  and 
willing  to  pay  for  the  butter  and  cheese  at  Utica ;  but  sought 
to  show  an  excuse  for  his  omission  to  perform  bis  contract,  by 
means  of  a  letter  bearing  date  on  the  8th  of  September,  1845, 
and  purporting  to  be  signed  by  the  defendant,  stating  that  the 
time  having  elapsed,  within  which  the  plaintiff  was  to  have 
written  to  the  defendant,  he  had  sold  the  cheese  and  butter  to 
another  person.  The  defendant  objected  to  a  recovery,  upon 
the  grpund  that  the  letter  was  not  proved ;  and  also  that  it  was 
not  competent  for  the  plaintiff,  under  an  allegation  of  perform- 
ance, to  prove  an  excuse  for  non-performance. 

I.  As  to  the  question  of  pleading.  It  is  not  disputed  that  it 
was  a  condition  precedent  to  a  right  in  the  plaintiff  to  recover, 
to  show  that  he  was  ready  and  willing  to  receive  the  butter  and 
at  the  place  agreed  upon  in  Utica,  and  pay  for  the  same ; 
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or  to  show  some  lawful  excuse  which  would  operate  as  a  waiver 
of  the  condition  and  a  dispensation  of  its  performance.  The 
rule  was  so  laid  down  by  Chief  Justice  Spencer  in  Mockley  v. 
Briggs,  (19  John.  71.)  Again,  in  Porter  v.  Rose,  (12  Id.  212,) 
it  was  decided  that  where  ^'  one  agrees  to  sell  and  deliver,  and 
the  other  agrees  to  receive  and  pay,  an  averment  by  the  pur- 
chaser, in  case  he  sues  for  the  non-delivery,  of  a  readiness  and 
willingness  to  pay,  is  indispetisahly  necessary  ;  and  that  conse- 
quently the  readiness  and  willingness  to  pay  is  matter  to  be 
proved  on  his  part,  whether  the  other  party  was  at  the  place  to 
deliver  the  thing  contracted  for,  or  not."  {See  also  2  Wend. 
399,  and  cases  there  cited.)  In  this  case  the  defendant  proved 
that  he  was  present  and  was  ready  and  offered  to  deliver  the 
property  in  question  to  Butler  &  Livingston  on  payment  of  the 
sum  agreed  on,  but  the  plaintiff  had  furoished  no  funds.  There 
can  be  no  pretence  that  the  defendant  was  bound  to  deliver  the 
butter  and  cheese  without  payment  being  made ;  or  that  he 
was  obliged  to  part  with  his  property  on  the  assurance  of  the 
plaintiff,  in  his  letter  of  September  2d,  1845,  tbat  the  defend- 
ant's draft  on  strangers,  in  Massachusetts,  would  be  duly  hon- 
ored. It  then  appears  that  a  material  issue  in  the  cause — a 
condition  precedent  to  the  plaintiff's  right  to  recover — was  not 
only  not  proved  by  the  plaintiff,  but  disproved  by  the  defendant 
No  one  can  doubt  that  thus  far,  both  on  the  pleadings  and  the 
proofs,  the  defendant  was  entitled  to  a  nonsuit,  or  a  verdict.  To 
avoid  this  result  the  plaintiff  offered,  and  the  justice  who  pre- 
sided at  the  trial  received,  evidence  of  an  excuse  for  non-per- 
formance, instead  of  the  actual  performance  of  the  condition 
which  he  had  alledged.  This  evidence  consisted,  in  part,  of  the 
aforesaid  letter,  alledged  to  have  been  written  and  sent  to  the 
plaintiff  on  the  8th  of  September,  1845.  The  admission  of  this 
evidence  was  in  our  judgment  erroneous.  There  was  no  appro- 
priate issue  in  the  pleadings  for  the  admission  of  this  evidence. 
To  allow  a  party  who  had  averred  the  actual  performance  of  a 
condition  precedent,  to  show  an  excuse  for  its  non-performance, 
would  be  contrary  to  the  first  principles  of  pleading.  The  ob- 
ject of  pleading  is  to  inform  the  adverse  party  of  the  facts  relied 


172  CASES  IN  LAW  AND  fidUITY  [Sin.  a 


Crandall  v.  Clark. 


OQ  by  the  pleader,  to  enable  such  adverse  party  to  meet  them 
by  opposing  proof.  The  better  opinion  therefore  is,  notwith- 
standing some  cases  that  seem  to  look  the  other  way,  that,  as  a 
general  rule,  an  averment  of  performance  will  not  be  sustained 
by  evidence  of  a  legal  excuse  for  non-performance.  Nor  can 
this  ruUng  now  be  upheld  on  the  ground  of  the  Uberal  provia* 
ions  for  amendments  contained  in  sections  145  and  146  of  the 
code  of  1848.  No  amendment  was  asked  for.  And  if  it  had 
been,  a  question  would  have  arisen  whether  the  defendant  had 
not  been  misled ;  and  he  might  have  sworn  that  he  was.  The 
objection  to  this  evidence,  and  its  legal  effect,  was  taken  in  due 
time,  and  we  think  should  have  prevailed. 

II.  We  are  also  of  the  opinion  that  errors  were  committed 
both  in  the  admission  of  evidence,  and  in  the  charge  of  the  judge, 
upon  the  question  of  fact  whether  the  letter  of  the  8th  of  Sep- 
tember v^as  actually  written  or  sent  by  the  defendant. 

(1.)  As  to  the  admission  of  evidence.  The  testimony  of  hand- 
writing, to  charge  the  defendant,  was  very  slight,  even  if  it  did 
not  rest  wholly  on  an  opinion  formed  from  the  comparison  of 
hands ;  while  the  evidence  produced  by  the  defendant,  to  show 
that  the  letter  was  not  in  his  hand-writing,  was  exceedingly 
strong.  With  the  view,  therefore,  of  strengthening  the  case  of 
the  plaintiff  on  this  point,  the  plaintiff  was  permitted  to  prove 
by  the  postmaster  of  Edmeston,  Otsego  county,  that  it  appeared 
by  the  post  office  books  that  there  was  a  letter  mailed  on  the 
8th  of  September  which  was  sent  "  Eastward."  Now  if  this 
was  pertinent  at  all,  it  was  to  raise  a  presumption  that  the  letter, 
which  was  mailed  "Eastward,"  was  the  letter  given  in  evidence ; 
and  that,  being  mailed  on  that  day  it  was  probably  the  act  of 
the  defendant  This  was  most  dangerous  testimony.  It  was 
quite  likely  to  exercise  an  important  influence  on  the  minds  of 
the  jury ;  when  it  is  easy  to  see  that  so  far  from  identifying  the 
two  letters,  the  letter  thus  mailed  may  have  been  directed  to 
any  other  place  in  New  England  than  the  residence  of  the  plain- 
tiff, and  to  any  other  person  than  the  plaintiff  himself,  and  may 
have  been  deposited  in  the  office  by  any  other  individual  than 
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the  defendant.  Such  evidence  is  too  loose  and  mischievous  in 
its  character  to  be  tolerated. 

(2.)  As  to  the  charge  of  the  justice,  upon  the  question  whether 
the  letter  was  genuine,  the  justice  charged  in  favor  of  its  gen- 
uineness, among  other  things,  in  these  words,  <<Who  wrote  the 
letter,  if  Crandall  did  not  ?  Who  but  Crandall  knew  that  Mr. 
Hoppack  had  offered  more  for  his  butter  and  cheese  ?"  Now  we 
can  not  but  think  that  this  part  of  the  charge  was  calculated  to 
mislead  the  jury.  In  truth  there  had  been  no  evidence  at  all, 
in  relation  to  any  offer  by  Hoppack.  That  was  a  matter  stated 
in  the  letter,  and  was  assumed  as  true  by  the  justice,  and  on 
that  assumption  he  founded  an  argument  in  favor  of  the  genu- 
ineness of  the  letter.  The  charge,  therefore,  was  substantially 
a  direction  to  the  jury  that  in  determining  the  question  whether 
the  letter  was  genuine,  they  might  assume  certain  facts  stated 
in  it  as  true,  and  thus  infer,  from  the  nature  of  those  facts,  that 
they  could  only  have  been  known  by  the  defendant ;  and  there- 
fore that  the  defendant  must  have  been  the  author  of  the  let- 
ters. We  think  the  learned  justice  erred  in  supposing  that  the 
jury  could  rightfully  assume,  without  proof,  the  truth  of  any 
statement  in  a  letter  which  was  challenged  as  a  forgery,  and 
when  the  issue  before  the  jury  was,  whether  it  was  a  forgery  or 
not.    (9  C&wen,  674.) 

Other  important  questions  were  discussed  by  the  counsel,  but 
it  becomes  unnecessary  to  pass  upon  them. 

A  new  trial  is  granted. 
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Rose  vs.  Rose  and  othei-s,  executors,  &c. 

7  j^.  A  deviie  of  a  fknn  by  a  testator,  to  his  eon,  in  satiifkcUon  of  a  claim  for  tervietii 
7Ph  624  flnoii  &nn  being  saflkient  io  Talae  for  that  purpose,  and  an  aoceptanos  tbsra- 
of  by  the  ion,  will,  if  the  devise  be  unrevoked,  constitute  a  perfect  defense  to 
an  action  by  the  son  against  the  devisor's  executors,  for  such  services. 

But  such  a  devise  will  be  revoked,  by  a  conveyance  of  the  same  land  to  the 
devisee,  by  the  testator  during  his  lifetime ;  and  the  claim  of  the  son  for  bia 
services  will  remain  unsatisfied ;  unless  it  is  agreed  that  the  ceov^anee  shall 
be  in  lieu  of  the  devise,  and  in  satisfaction  of  that  claim. 

What  amounts  to  a  valid  delivery  of  a  deed. 

Whether  evidence  of  other  considerations  than  those  enumerated,  in  a  deed,  Sa 
admissible  1    QtMsr^. 

Motion,  by  the  plaintiff,  to  set  aside  the  report  of  a  referee, 
by  which  it  was  found  that  there  was  nothing  due  from  the 
defendants,  as  executors  of  Stephen  Rose,  deceased,  to  the 
plaintiff.  The  facts  are  sufficiently  detailed  in  the  opinion  of 
the  court. 

H.  Denio  4*  T.  E.  Clarke,  for  the  plaintiff. 

C  P.  Kirkland,  for  the  defendants. 

By  the  Court,  Gridley,  J.  This  is  a  suit  for  labor  and 
services,  brought  by  a  son  against  the  representatives  of  his 
lather.  The  ground  of  defense  mainly  relied  on  by  the  defend- 
ants' counsel  is,  that  the  demand  has  been  satisfied  by  the  de- 
vise of  a  farm,  and  an  acceptance  of  it  in  satisfaction.  The 
clause  in  the  will  upon  which  this  question  arises,  is  the  follow- 
ing :  *'  Firstly,  my  son,  Marvin  Rose,  has  labored  for  me  a 
number  of  years  since  he  became  twenty-one  years  of  age,  and 
in  consideration  of  such  labor  I  set  off  and  devise  to  him,  the 
said  Marvin  Rose,  his  heirs  and  assigns,  the  following  lot  of 
land,"  &c.  There  can  be  no  doubt  but  that  the  devise  was  in- 
tended to  be  in  satisfaction  of  the  claim  of  the  plaintiff  for  ser- 
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▼ices,  and  as  the  farm  is  proved  to  be  an  ample  fund  for  that 
purpose,  if  the  devise  has  not  been  revoked,  and  has  been  ac- 
cepted by  the  plaintiff,  the  defense  is  perfect.  (2  Hill,  576,  and 
the  aises  there  died.  See  also  2  Story^s  Eq.  Juris.  §§  1 103, 1 1 19.) 
But  it  is  said  that  the  testator  revoked  this  devise  by  convey- 
ing the  same  land  to  the  plaintiff  in  the  month  of  October,  1846, 
a  few  weeks  before  his  death.  The  referee  has  found  that 
there  was  no  consummated  delivery  of  the  deed.  The  evidence 
upon  that  point  is  found  in  the  testimony  of  Thomas  E.  Clarke 
and  of  Elias  Rose.  Mr.  Clarke  was  employed  to  go  to  the  tes- 
tator's residence  for  the  purpose  of  drawing  the  deed  and  a  bond 
and  mortgage  for  twelve  hundred  dollars,  which  the  plaintiff 
was  to  execute  to  the  testator  to  secure  that  sum  as  a  part  of 
the  consideration  for  the  farm,  the  residue  of  the  consideration, 
as  expressed  in  the  deed,  being  '^  natural  love  and  affection.'' 
Mr.  Clarke  testifies  that  he  drafted  the  deed ;  that  it  was  signed 
by  the  testator,  attested  by  the  witness  at  the  testator's  request, 
acknowledged  by  him  to  be  his  act  and  deed,  in  answer  to  the 
formal  question  put  by  the  witness,  and  delivered  to  the  plain- 
tiff. It  is  true  that  he  did  not  see  the  deed  pass  by  manual 
tradition,  but  he  saw  it  in  the  hands  of  the  plaintiff.  He  testi- 
fies further,  that  the  plaintiff  signed  the  mortgage,  and  requested 
the  witness  to  sign  it  as  a  subscribing  witness,  which  he  did. 
It  was  then  delivered  to  the  testator,  who,  in  pursuance  of 
some  family  arrangement,  assigned  it  to  another  son,  who  was 
to  pay  back  $200,  and  who  borrowed  a  check  for  that  amount 
of  the  witness.  After  this,  the  witness,  at  the  request  of  the 
parties,  took  the  deed  and  mortgage,  for  the  purpose  of  proving 
them  before  a  proper  ofiicer,  but  instead  of  doing  so,  delivered 
them  to  a  justice  of  the  peace  with  directions  to  call  on  the 
parties  and  take  their  acknowledgments.  Elias  Rose,  another 
witness,  testified  that  he  was  present  at  the  execution  of  the 
deed,  and  that  the  testator  actually  delivered  the  deed  to  the 
plaintiff,  who  started  to  put  it  away,  but  instead  of  doing  so,  at 
the  suggestion  of  the  witness,  he  handed  it  over  to  Mr.  Clarke 
who  to<^  the  same,  together  with  the  bond  and  mortgage,  to 
have  them  proved  and  recorded.    Nothing  transpired  to  uidi> 
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eate  that  the  delivery  was  not  intended  by  the  parties  to  be 
complete. 

Upon  this  state  of  facts  it  is  impossible  to  maintain  that  the 
deed  was  not  delivered.  It  would  have  been  a  good  delivery 
even  if  the  deed  had  been  retained  in  the  possession  of  the  gran- 
tor. Ch.  Kent  says,  (4  Kefifs  Com.  455,)  "  If  both  parties  be 
present  and  the  usual  formalities  of  execution  take  place,  and 
the  contract  is  to  all  appearance  consummated,  without  any 
conditions  or  qualifications  annexed,  it  is  a  complete  and  valid 
deed,  notwithstanding  it  be  left  in  the  custody  of  the  grantors." 
In  the  case  of  Sauverbie  v.  Arden,  (1  John.  Ch.  240,)  the  ques- 
tion as  to  what  will  amount  to  a  delivery  of  a  deed  is  most  elabo- 
rately discussed,  and  on  page  256  the  learned  chancellor  de- 
clares that  when  all  the  formalities  of  a  delivery  take  place,  no 
mental  reservation  nor  condition  not  disclosed  at  the  time, 
will  prevent  the  consequences  of  an  absolute  delivery.  His  lan- 
guage is  very  explicit.  He  says,  "  But  if  no  such  agreement 
or  intention  be  made  known  at  the  time,  and  both  parties  are 
present,  and  the  usual  formaUties  of  execution  take  place,  and 
the  contract  is,  to  all  appearance,  consummated,  and  the  deed 
is  left  in  the  power  of  the  grantee  or  in  the  custody  of  his  par- 
ticular friend,  without  special  instructions,  there  is  no  case  to  be 
found  in  law  or  equity  in  which  such  a  delivery  is  not  binding." 
The  same  doctrine  was  settled  in  the  same  way  in  the  case  of 
Doe  V.  Knight,  (5  B.  ^  Cress.  671,)  and  it  was  held  that  the 
delivery  would  be  absolute  when  thus  executed  in  presence  of 
a  witness,  notwithstanding  the  possession  of  the  deed  is  retained 
by  the  grantor.  Upon  authority,  therefore,  the  deed  under  con- 
sideration was  unconditionally  delivered,  and  the  title  to  the 
premises  covered  by  the  devise  was  vested  absolutely  in  the 
plaintiff.  It  is  true  that  there  was  evidence  that  neither  the 
deed  nor  mortgage  was  ever  proved  or  acknowledged ;  and  that 
the  plaintiff  had  declared  that  he  had  never  accepted  the  deed. 
It  is  also  true  that  the  conduct  of  the  testator  evinced  that  he 
regarded  the  transaction  as  not  completed.  Probably  both 
supposed  that  the  execution  of  the  deed  was  incomplete  and 
liable  to  be  defeated  until  it  had  been  formally  proved  or  ac- 
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knowledged.  In  that  ofMiiion  they  were  mistaken.  The  de- 
livery having  been  made,  the  title  became  irrevocably  vested  in 
the  plaintiff;  and  no  agreement  of  the  parties,  nor  even  the 
cancellation  of  the  deed,  could  reinvest  it  in  the  testator. 
(6  mUy  469.    23  Pick.  231.    4  Wend.  474,  5,  485.)  (a) 

If  the  deed  was  delivered,  then  the  devise  was  revoked,  and 
the  claim  of  the  plaintifT  for  his  services  remains  unsatisfied, 
unless  it  was  agreed  that  the  conveyance  of  the  premises  should 
be  in  lieu  of  the  devise,  and  in  satisfaction  of  that  claim.  That 
fact  was  indeed  proved  by  the  testimony  of  Joseph  Rose,  but 
the  evidence  was  objected  to  and  was  clearly  inadmissible  under 
the  old  authorities.  It  will  be  remembered  that  the  only  con- 
sideration mentioned  in  the  deed  was  '<  twelve  hundred  dollars 
and  natural  love  and  affection,"  excluding  by  construction  the 
idea  that  any  part  of  the  consideration  consisted  in  the  services 
of  the  plaintiff.  It  was  very  early  held  in  Maigley  v.  Hatter^ 
(7  John,  341,)  that  when  the  consideration  is  expressly  stated  in 
a  deed  suid  it  is  not  said  "  and  for  other  considerations,"  proof 
of  any  other  consideration  is  inadmissible.  {iSee  also  4  Couh 
en,  431.) 

But  inasmuch  as  these  authorities,  so  far  as  they  are  applica- 
ble to  the  point  in  question,  have  been  much  shaken,  if  not 
overruled,  by  the  case  of  McCrea  v.  Purmort,  (16  Wend.  460,) 
and  by  the  authorities  collected  in  Cowen  and  Hill's  Notes, 
vol.  2,  p.  1441  to  1444,  and  in  vol.  1,  p.  47,  and  as  the  fact 
itself  was  not  passed  upon  by  the  referee,  we  will  not  anticipate 
a  decision  upon  this  branch  of  the  case.  But  for  the  error  of 
the  referee  to  which  we  have  aheady  alluded,  we  grant  a  new 
trial 

Report  set  aside,  and  new  trial  granted. 

(a)  See  abo  SeknU  ▼.  Large,  (6  Barb.  S,  C.  Rep.  373.)  Nor  will  the  alttm- 
tion  or  defacing  of  a  deed  leave  that  effect.  See  caiee  collected  in  note  to  Wer^ 
ing  V.  Smith,  (s)  Barb.  Ch.  Rep.  134.) 

Vol.  VII.  23 


178  CASES  IN  LAW  AND  £CtUITT  fSirr.  3 


Same  Term.    Before  the  same  Justices. 


EVARTS  &,   SCRANTON  VS.   PaLMER. 


Where  T^  the  holder  of  a  note  made  by  G.,  aarigned  the  tame  to  £.,  and  re- 
ceived ae  a  coniideration  for  the  transfer,  a  note  made  by  E.  of  the  tame  date 
and  amount  and  payable  at  the  same  time,  without  any  understanding  that 
his  right  to  enforce  the  payment  of  E.'s  note  should  depend  on  a  recovery  upon 
the  note  so  assigned ;  Held  that  this  amounted  to  an  exchange  of  notes ;  that 
E.  became  the  beneficial  as  well  as  the  nominal  owner  of  the  note  assigned  to 
him  by  T. ;  and  that  in  an  action  brought  thereon  by  £.,  T.  was  not  the  "  per- 
son for  whose  immediate  benefit  the  suit  was  prosecuted,"  within  the  meaning 
of  the  352d  section  of  the  code  of  ISiS ;  so  as  to  exclude  him  from  being  a 
witness. 

If  a  person  has  no  interest  in  the  event  of  the  suit,  the  fact  that  he  had  assigned 
to  the  plaintifi'the  note  on  which  the  suit  is  brought,  even  though  such  assign- 
ment was  made  (or  the  purpose  of  making  himself  a  witness,  does  not  afiect 
his  competency. 

Motion  for  a  new  trial.  The  action  was  assumpsit,  brought 
to  recover  the  amount  of  a  promissory  note  made  by  C.  N.  Grif- 
fin, on  the  27th  of  October,  1840  for  $2,000,  payable  three 
months  after  date  to  the  defendant  Palmer  or  order,  and  indorsed 
by  hun.  The  cause  was  tried  at  the  Oneida  circuit  in  October, 
1848,  before  Justice  Shankland.  On  the  trial  the  signatures 
of  the  maker  and  of  the  defendant  as  indorser  were  admitted 
by  the  defendant's  counsel.  It  was  also  admitted  that  the  note 
was  duly  protested  for  non-payment,  and  notice  given  to  the 
defendant ;  and  that  the  sum  due  upon  the  note  was  $1937,72. 
The  plaintiff  then  rested.  The  counsel  for  the  defendant  then 
called  as  a  witness  C.  N.  Griffin,  and  proved  by  him  that  the 
note  was  indorsed  by  the  defendant  for  his  accommodation. 
That  he  sold  the  note  to  Jesse  Thompson,  on  the  4th  of  Novem- 
ber, 1840,  for  $1900,  to  be  paid  in  the  course  of  a  few  days. 
That  Thompson,  on  that  day,  let  him  have  $460  towards  it, 
on  the  10th  of  November,  $540,  and  on  the  12th  of  December, 
$250 ;  and  that  he  failed  in  business  shortly  after,  and  never 
received  any  further  sum  upon  the  note,  from  Thompson. 
The  defendant  having  rested,  the  plaintiff  called  Jesse  Thomp- 
son as  a  witness,  who,  upon  his  preliminary  examination  by  the 
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defendant's  counsel,  testified  that  be  sold  the  note  in  questicm 
to  William  Evarts,  one  of  the  plaintiffs ;  that  the  recovery  in 
this  suit  would  result  in  his  benefit ;  that  he  held  the  note  of 
Evarts  alone,  for  this  note,  and  the  money  would  belong  to 
him,  Evarts ;  that  he  got  his  note  before  this  note  was  sued 
the  first  time ;  that  there  was  no  understanding  that  he  was 
not  to  pay  the  witness  unless  ho  recovered  on  the  note  in  ques- 
tion. The  witness  thought  he  should  not  collect  the  note  of 
Evarts,  unless  the  latter  recovered  upon  this,  as  he  was  not 
now  able  to  pay ;  that  witness  did  not  expect  Evarts  would 
pay  his  note  if  the  note  in  question  was  not  collected,  because 
be  was  not  able ;  that  he  should  understand  that  when  Everts 
got  this  money  he  would  pay  the  witness,  not  otherwise;  that 
this  suit  was  substantially  under  the  witness'  control ;  that  Ev- 
arts directed  him  to  collect  the  note,  as  his  agent ;  that  he  sold 
the  note  to  Evarts  because  he  supposed  it  would  be  necessary 
for  him  to  be  a  witness  in  a  suit  upon  it ;  that  Evarts'  note 
was  payable  at  the  same  time  the  note  in  question  is,  and  was 
dated  in  Jan.  1841.  The  defendant's  counsel  objected  to  the 
witness  testifying  in  the  cause,  on  the  ground  that  the  action 
was  prosecuted  for  the  immediate  benefit  of  Thompson ;  and 
also  because  he  assigned  the  note  prosecuted,  for  the  purpose  of 
making  himself  a  witness.  The  judge  sustained  the  objection, 
and  excluded  the  evidence,  and  the  plaintiffs'  counsel  excepted. 
The  plaintiffs'  counsel  then  offered  in  evidence  a  release  executed 
by  the  plaintiffs  to  the  witness  Thompson,  also  a  release  exe* 
cuted  to  the  plaintiffs  by  Thompson ;  but  the  judge  decided 
that  the  latter  was  still  an  incompetent  witness,  and  excluded 
his  testimony.  Irene  Thompson,  the  wife  of  Jesse  Thompson, 
was  then  offered  as  a  witness,  and  objected  to,  on  the  ground 
of  interest,  and  her  testimony  was  also  excluded.  The  court 
charged  the  jury  that  the  proofs  showed  the  note  was  usurious, 
and  that  therefore  they  should  find  for  the  defendant.  And 
they  accordingly  found  a  verdict  for  the  defendant ;  who,  upon 
a  bill  of  exceptions,  moved  for  a  new  trial 
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J.  Benadidj  for  the  plaintifis 
JP.  KernaUj  for  the  defendant. 

By  the  Courts  Gridley,  J.  The  questions  arising  on  the 
bill  of  exceptions  in  this  cause  depend  on  the  construction  to  be 
given  to  the  351st  and  352d  sections  of  the  code  of  1848. 
These  sections  are  in  the  following  words : 

^  i  351.  No  person  offered  as  a  witness  shall  be  excluded  by 
reason  of  his  interest  in  the  event  of  the  action. 

i  352.  The  last  section  shall  not  apply  to  any  person  for 
whose  immediate  benefit  it  is  prosecuted  or  defended,  nor  to  any 
assignor  of  a  thing  in  action  assigned  for  the  purpose  of  making 
him  a  witness." 

After  a  preliminary  examination  of  Jesse  Thompson,  a  wit* 
ness  offered  by  the.  plaintiff,  the  defendant's  counsel  objected  to 
his  competency,  on  the  ground  that  the  action  was  prosecuted 
for  his  immediate  benefit ;  and  also  on  the  ground  that  he  had 
assigned  the  note  on  which  the  suit  was  brought,  for  the  pur* 
pose  of  making  himself  a  witness. 

I.  The  first  inquiry  is  whether  the  action  was  prosecuted  for 
the  immediate  benefit  of  Thompson.  If  Thompson  is  to  be  be* 
lieved,  he  assigned  the  note  to  Evarts,  and  received  a  note  made 
by  Evarts,  of  the  same  date  and  amount  and  payable  at  the 
same  time,  as  a  consideration  of  the  transfer ;  and  without  any 
understanding  that  his  right  to  enforce  the  payment  of  Evarttf 
note  should  depend  on  a  recovery  upon  tlie  note  now  in  suit 
In  other  words,  it  was  a  bona  fide  exchange  of  note&  And  the 
consequence  of  that  exchange  was  that  Evarts  became  the  ab* 
solute  owner  of  the  note  which  Thompson  assigned  to  him. 
Evarts,  therefore,  and  not  Thompson,  was  the  beneficial  aa  well 
as  the  legal  and  nominal  owner  of  the  note.  If  this  be  so,  it 
can  not  be  maintained  that  the  action  was  prosecuted  for  the 
^immeiiate  ftene/S^  of  Thompson.  Tosatisfythe  wordsof  the 
act,  I  think  a  person  must  be  the  party,  benefidaliy  intertBtedi 
who  owns  the  note,  bond,  or  chose  in  action,  which  forms  the 
foundation  of  the  action.    The  assignee,  who  owns  a  bond  on 
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which  a  suit  is  instituted  in  the  name  of  the  obligee  as  the  noni*' 
inal  party,  is  an  instance  of  a  party  for  whose  "  immediate  hao- 
efit"  a  suit  is  prosecuted.  So  too,  the  owner  of  the  note  in  thm 
case  of  Mauran  v.  Lamb,  (7  Cowen,  174,)  is  another  instance 
illustrative  of  the  diflference  between  a  mere  witness  who  is  ben- 
eficially interested  in  the  event  of  the  suit,  and  a  pcurtp,  who  is 
beneficially  interested  in  the  subject  matter  of  the  action.  A 
person  thus  situated  was,  in  the  case  cited,  adjudged  to  be  the 
real  party  in  the  suit,  and,  like  the  party  on  the  record,  not  sub- 
ject to  be  called  as  a  witness  by  the  adverse  party.  That  this 
is  the  true  interpretation  of  the  phrase  under  considerati(«i  is 
apparent  from  the  350th  section  of  the  code^  which  subjects  a 
person  "  for  whose  immediate  benefit  the  action  is  prosecotsd" 
to  an  examination  as  a  party  to  the  action,  though  he  be  noi 
the  party  on  record.  We  have  seen  that  the  party  beneficially 
interested  could  not  be  compelled  to  testify  against  himsslC 
The  legislature,  therefore,  when  they  deemed  it  proper  to  sub» 
ject  the  party  to  the  action  to  an  examination  by  his  advsMuyi 
enacted  the  350th  section,  with  the  view  of  placing  the  poriff 
in  interest  on  the  same  footing.  If  we  are  right  in  this  conclu- 
sion, then  Thompson  was  not,  within  the  meaning  of  the  act, 
the  "  person  for  whose  immediate  benefit  the  suit  was  prosecu- 
ted," and  he  was  therefore  not  incompetent  under  that  provision 
of  the  act.  I  have  said  that,  on  the  question  of  competency, 
the  judge  was  bound  to  regard  the  exchange  of  notes  as  a  valid 
and  bona  fide  transaction,  for  the  reason  that  Thompson  testi- 
fied that  it  was  so,  and  that  on  this  question  he  was  the  defend- 
ant's witness.  But,  we  are  bound  to  say,  that  there  was  much 
in  the  testimony  of  the  witness,  if  it  had  come  out  on  cross-ex- 
amination, to  lead  a  jury  to  suspect  that  the  transfer  was  a 
mere  cover,  never  intended  by  the  parties  to  it  to  change  the  ti- 
de to  the  note,  or  to  affect  the  interest  of  Thompson  in  it.  Up- 
on such  a  conclusion,  Thompson  would  be  responsible  to  the 
defendant  for  his  costs  as  the  real  party ;  aad  that  interest  mqU 
aot  be  diwstsd  bjr  any  releases  exeooCad  between  Thompson  and 
cne  piaunin. 
n.  It  remains  to  inquire  whether  the  witness  was  inccsi^i^' 
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tent  on  the  ground  that  he  had  assigned  the  note  in  question 
for  the  purpose  of  becoming  a  witness.  It  is  not  claimed,  that 
after  the  execution  of  the  releases,  he  remained  interested  in  the 
event  of  the  suit,  unless  he  could  be  regarded  as  the  real  party 
in  the  suit.  If  he  had  no  interest  in  the  event  of  the  suit,  then 
the  assignment  of  the  note  on  which  the  suit  is  brought,  though 
made  with  the  view  of  making  himself  a  witness,  does  not  af- 
fect his  competency.  The  code  does  not  declare  such  an  as- 
signor incompetent ;  but  only  that  the  351st  section  shall  not 
apply  to  him.  That  section  merely  provided  that  interest  should 
no  longer  disqualify  a  witness.  If  that  section  is  held  not  to 
apply  to  this  case,  then  the  witness,  having  no  interest  in  the 
event  of  the  suit,  is  competent  upon  general  principles.  The 
code  was  intended  to  enlarge,  and  not  contract,  the  rule  respect- 
ing the  competency  of  witnesses.  I  have  heretofore  had  occa- 
sion to  examine  this  question  in  the  Hamilton  and  DeansvUle 
Plank  Road  Co,  v.  Rice^  (1  Code  ReporteVy  108,)  (a)  and  see 
no  reason  to  change  the  opinion  there  expressed.  A  new  trial 
must  be  granted. 

New  trial  granted. 

(a.)  8m  AMi€,p,  157;  &  Cditke  Cftmral  TkrM. 


Samb  Term.    Before  the  same  Justices. 
Decker  vs.  Bryant. 

A  warrant,  ai  agaioft  the  person  named  therein,  if  fair  npon  ita  flice,  and  ihow- 
ing  juiiidietion  in  the  penon  laaoing  it,  will  protect  the  officer  acting  un- 
der it 

Bat  when  it  ta  sought  to  nse  the  process  as  against  third  persons,  as  to  attack 
the  bona  fides  of  a  transfer  of  property,  and  it  is  insisted  that  the  sale  is  frand- 
nlent  as  against  creditors,  the  preliminary  proceedings  necessaxj  to 
jorisdiction  must  he  shown. 

Thbd  peisons  are  not  estopped  hy  the  appointment  of  trustees  under  the  69d 
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tion  of  the  act  concerning  attachmenU  against  absconding,  coneealedi  and 
non-resident  debtors,  from  contesting  the  jurisdiction  of  the  officer,  and  the 
consequent  validity  of  the  warrant  of  attachment  issued  by  him. 

And  no  greater  effect,  as  evidence,  can  be  claimed  for  the  report  of  the  officer 
entertaining  the  proceedings,  made  to  the  supreme  court  in  punuance  of  tba 
G8th  section  of  that  act,  than  is  given  to  the  record  of  the  appointment  of 
trustees. 

It  is  not  conclusive,  on  the  question  of  jurisdiction  over  the  case  made  by  the  at* 
taching  creditors,  on  their  application  for  the  attachment. 

What  facts  are  necessary  to  be  alledged,  in  the  affidavits,  &c.  upon  an  applica- 
tion for  an  attachment,  under  the  act  concerning  absconding,  concealed,  and 
non-resident  debtors. 

A  party,  after  having  introduced  evidence,  before  the  jury,  on  the  trial  of  a  cause, 
can  not  be  permitted  to  withdraw  it,  on  finding  that  it  does  not  answer  hie 
purpose.  Evidence,  once  given,  belongs  to  the  cause,  and  is  the  common  prop- 
erty of  all  the  parties. 

This  was  an  action  of  trespass,  brought  by  the  plaintiff 
against  the  defendant,  to  recover  damages  for  seizing  and  taking 
certain  goods,  wares  and  merchandise  at  the  town  of  Chateau- 
gay  in  the  county  of  Franklin,  about  the  6th  day  of  September, 
1847.  The  defendant  pleaded  the  general  issue,  and  gave  no- 
tice in  substance  that  he  would  prove  on  the  trial  that  on  the 
6th  day  of  September,  1847,  a  certain  writ  of  attachment  was 
duly  issued  by  Joseph  R.  Flanders,  Esq.  county  judge  of  said 
county,  pursuant  to  the  statute  concerning  attachments  against 
absconding,  concealed  and  non-resident  debtors,  in  favor  of  John 
J.  Van  Nostrand  and  Henry  D.  Van  Nostrand  against  Henry  G, 
Decker,  and  directed  to  the  sheriff  of  said  county  of  Franklin, 
and  that  by  virtue  thereof  the  defendant,  then  and  still  being  a 
deputy  sheriff  in  and  for  said  county  of  Franklin,  afterwards,  to 
wit,  on.  Sec.  at,  &c.  did  seize  and  take  the  goods  and  chattels  in 
the  plaintiff's  declaration  mentioned,  according  to  the  command 
and  for  the  purposes  mentioned  in  said  attachment,  which  are 
the  same  trespasses,  &c. ;  and  that  the  said  goods  and  chattels 
then  were  the  goods  and  chattels  of  said  Henry  G.  Decker,'  or 
of  the  said  Henry  G.  Decker  and  one  Ira  Blakely,  and  not  the 
property  of  the  plaintiff,  and  that  the  same  were  lawfully  seized 
and  taken  by  virtue  of  said  attachment  against  the  said  Hemy 
G.  Decker. 
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The  cause  was  tried  before  Justice  Allen,  at  the  Jefihrson 

circuit,  in  April,  1848.  The  plaintiff  proved  title  to  the  goods, 
by  virtue  of  a  purchase  thereof  from  Decker  and  Blakely,  on  the 
1st  of  June,  1847,  the  value  thereof,  and  the  taking  by  the 
defendant  under  claim  of  an  attachment  against  Decker  and 
Blakely.  The  defendant's  counsel,  in  opening  the  defense  to 
the  jury,  stated  the  grounds  of  defense  to  be  that  the  pretended 
sale  and  purchase  of  the  said  goods  from  the  said  firm  of  Decker 
4&  Blakely  were  void  and  made  with  intent  to  hinder,  delay  and 
defraud  the  creditors  of  that  firm ;  that  Henry  G.  Decker,  one 
of  the  firm,  had  absconded  from  the  state  immediately  after  said 
sale,  and  that  the  said  goods  were  seized  and  taken  by  the  de- 
fendant as  deputy  sheriff,  under  and  by  virtue  of  the  proceed- 
ings and  the  attachment  mentioned  and  set  forth  in  the  notice. 
The  counsel  produced  and  offered  a  certified  copy  of  a  report  of 
Joseph  R.  Flanders,  Esq.  county  judge  of  Franklin  county,  un- 
der the  seal  of  said  county,  and  attested  by  the  clerk  thereof,  of 
certain  proceedings  had  before  said  county  judge  under  the  ab* 
sconding  or  concealed  debtor's  act ;  to  the  introduction  of  which 
the  plaintiffs'  counsel  objected ;  insisting  that  it  was  incompe- 
tent in  this  action,  without  first  introducing  in  evidence  the 
original  affidavits  and  papers  on  which  the  attachment  issued, 
and  establishing  thereby  jurisdiction  in  Judge  Flanders  to  issue 
such  attachment ;  that  although  in  the  future  proceedings  under 
the  attachment  such  report  was  made  by  the  statute  conclusive 
evidence  of  the  facts  therein  contained,  it  did  not  dispense  with 
the  necessity  of  showing,  by  the  original  affidavits  and  papers, 
that  the  judge  had  sufficient  before  him  to  confer  jurisdiction 
upon  him  to  issue  his  warrant.  The  judge  overruled  this  ob* 
jection,  and  decided  that  this  report  was  admissible  in  evidence, 
and  held  that  the  same  was  conclusive  as  to  the  facts  recited 
which  gave  j  urisdiction.  The  plaintiff's  counsel  excepted  to  this 
decision;  whereupon  the  defendant's  counsel  stated  that  he 
would  obviate  this  objection  and  would  produce  in  evidence  the 
original  affidavits  and  papers  upon  which  such  attachment  was 
issued ;  and  he  accordingly  produced  them.  To  the  introduo- 
tion  of  which  the  plaintiff's  counsel  objected,  on  the  ground  that 
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(he  aflSdavits  were  insufficient  to  confer  jurisdiction.  The  court 
held  that  the  affidavits  were  clearly  defective,  and  did  not  show 
sufficient  to  give  jurisdiction,  and  rejected  the  papei*s  on  this 
ground.  To  this  decision  the  defendant's  counsel  excepted. 
And  thereupon  the  defendant's  counsel  offered  to  withdraw  the 
affidavits  and  papers  and  to  rely  upon  the  report  as  sufficient. 
To  this  the  plaintiff's  counsel  objected,  and  the  judge  remarked 
that  inasmuch  as  the  defendant's  counsel  had  not  been  willing 
to  risk  his  ruling  in  favor  of  said  report,  and  to  obviate  the 
plaintiff's  objection  thereto  had  voluntarily  produced  and  offer- 
ed in  evidence  the  affidavits  and  papers,  which  were  clearly  de- 
fective; thus  himself  showing  that  though  Judge  Flanders 
had  no  jurisdiction  to  issue  said  warrant,  he  had  himself  im- 
peached the  report  and  pould  not  be  allowed  now  to  withdraw 
that  evidence  ;  to  which  opinion  the  defendant's  counsel  excepted. 
The  counsel  for  the  defendant  contended  that  the  report  of  the 
county  judge  was  made  by  the  statute  conclusive,  and  that  he  had 
a  right  0  withdraw  the  other  papers  and  rely  upon  the  sliid 
report,  which  was  objected  to  by  the  plaintiff's  counsel.  The 
judge  stated,  that  although  he  had  at  first  received  such  report 
in  evidence  and  held  it  competent,  he  still  entertained  serious 
doubts,  as  he  did  at  first,  as  to  the  propriety  of  such  ruling,  but 
the  defendant's  counsel  having  waived  such  ruling  in  his  favor, 
and  sought  by  the  introduction  of  the  original  affidavits  and 
papers  to  establish  jurisdiction,  and  having  instead  thereof  him- 
self impeached  the  jurisdiction  of  the  officer  making  the  report, 
he  could  not  regard  the  report  as  sufficient  evidence  to  entitle 
tlie  defendant  to  justify  under  the  attachment  in  this  action ;  to 
which  decision  the  defendant's  counsel  excepted.  The  counsiel 
fof  the  defendant  then  offered  to  prove  that  the  plaintiff  had 
purchased  the  goods  in  question  from  the  firm  of  Decker  it 
Slak^Iy  with  intent  to  hinder,  delay  and  defraud  the  creditors' 
of  that  firm,  and  that  John  J.  Van  Ostrand  and  Henry  D.  Van 
6stfand  w6re  at  the  time  and  still  were,  creditors  of  DSsicker  it 
filslkety.  To  this  evidence  the  plaintiff 's  counsel  objected,  bff 
tli^  ground'  that  it  constituted  no  defense,  and  was  inadmissible 
ijihle^'  the  <felbiidaiit  ha^  VsOid"  probesb'  against  Decker  &  Blake- 
VoL.  Vn.  24 
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ly ;  and  that  the  defendant  had  himself  shown  that  the  county 
judge  had  no  jurisdiction  to  issue  such  warrant  or  attachment, 
and  the  justice  decided  that  tlie  evidence  would  be  of  no  avail, 
under  the  proofs  as  to  the  affidavits  and  papers  on  which  the 
attachment  was  issued ;  and  in  that  stage  of  the  cause  was  not 
admissible,  as  it  would  be  insufficient,  unaccompanied  by  other 
proof  of  jurisdiction  in  the  county  judge.  And  the  court  inti- 
mated that  under  the  proof  as  it  then  stood  the  principal  ques- 
tion seemed  to  be  in  relation  to  the  taking,  and  the  value  of  the 
goods ;  and  thereupon  further  evidence  in  relation  to  the  value 
of  the  property  was  given  by  both  parties.  After  the  evidence 
was  closed,  the  jury,  under  the  charge  of  the  court,  rendered  a 
verdict  in  favor  of  the  plaintiff  for  $569,77 ;  and  the  defendant, 
upon  a  bill  of  exceptions,  moved  for  a  new  trial. 

O.  C.  Sherman^  for  the  plaintiff. 

S*  Bagley,  for  the  defendant. 

By  the  Court,  Allen,  J.  It  was  not  made  a  point  upon  the 
trial  that  the  warrant  of  attachment,  being  fair  upon  its  face, 
protected  the  officer,  and  that  the  defendant  was  not  bound  to 
go  back  of  it  and  show  jurisdiction  in  the  officer  issuing  it,  and 
therefore  the  point  was  not  properly  taken  upon  the  argument 
of  the  motion  for  a  new  trial,  upon  a  bill  of  exceptions.  But 
bad  this  point  been  taken  upon  the  trial,  it  could  not  have  aided 
the  defendant.  As  against  the  person  named  in  the  process  the 
warrant,  if  fair  upon  its  face,  and  showing  jurisdiction  in  the 
officer,  would  have  protected  the  defendant,  an  officer  acting  un- 
der it.  But  when  it  is  sought  to  use  the  process  as  against 
third  persons,  as  in  this  case,  to  attack  the  bona  fides  of  a  trans- 
fer of  property,  and  it  is  insisted  that  the  sale  is  fraudulent  as 
against  creditors,  the  preliminary  proceedings  necessary  to  es- 
tablish jurisdiction  must  be  shown.  ( Van  Etten  v.  Hursty  6 
HiUy  311.)  The  question  upon  the  bill  of  exceptions  in  this 
cause  is  whether  the  officer  had  jurisdiction  to  issue  the  warrant 
under  which  the  defendant  justifies  the  act  complained  o£    It 
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is  provided  by  the  62d  section  of  the  act  concerning  attach* 
ments  against  absconding,  concealed  and  non-resident  debtors, 
(2  R.  S.  12,)  that  the  appointment  of  trustees,  the  record 
thereof,  and  the  transcript  of  such  record,  duly  certified,  shall  in 
all  cases  except  on  the  hearing  of  a  petition,  as  provided  in  the 
act,  l)e  conclusive  evidence  that  the  debtor  therein  named  was 
a  concealed  absconding  or  non-resident  debtor  within  the  mean- 
ing of  the  act,  and  that  the  appointment  and  all  tbe  proceedings 
previous  thereto  were  regular.  In  Hubbell  v.  Ames^  (15  Wend. 
372,)  it  was  held  that  the  production  of  the  appointment  of  trus- 
tees was  sufficient  to  show  that  the  officer  had  juri:ldiction. 
But  it  was  not  decided  in  that  case  that  the  debtor,  or  any 
other  pei-son,  was  concluded  by  such  appointment  from  alledging 
that  the  preliminary  proceedings  were  fatally  drfefctive.  In  the 
Matter  of  Hard,  (9  Wend.  465,)  and  in  the  Matter  of  Faulkner^ 
/x  (I  Hill^  600,)  it  was  decided  that  the  only  effect  of  the  estoppel 
created  by  the  act  was  to  prohibit  the  debtor  from  disproving 
the  facts  alledged  in  the  petition,  and  that  the  question  whelher 
the  officer  had  jurisdiction  was,  notwithstanding  the  appoint- 
ment of  trustees,  an  open  question  to  (he  debtor.  Nelson,  J. 
in  HurcTs  case,  says,  "  its  effect  is  to  preclude  all  inquiry  into 
the  regularity  of  the  proceedings,  and  to  estop  the  party  from 
denying  that  he  was  an  absent  debtor ;  but  it  does  not  debar 
him  from  contesting  the  jurisdiction  of  the  officer,  or  insisting 
that  his  case  is  not  within  the  statute."  Bronson,  J.  in  Faulk' 
nefs  case  says,  "It  [tbe  estoppel  created  by  the  62d  section] 
does  not  touch  the  queistion  whether  the  proceeding  was  not 
utterly  groundless  at  the  first,  taking  the  case  as  it  appeared  in 
the  ex  parte  application  of  the  creditor.  That  question,  for  aught 
that  I  can  see,  must  afways  remain  open  to  the  debtor;  for  if 
the  ofiicer  had  no  jurisdiction,  the  whole  proceeding  is  coram 
lion  judice^  If  the  debtor  is  not  estopped  by  the  appointment 
of  trustees  from  contesting  the' jurisdiction  of  the  officer  and  the 
consequent  validity  of  the  warrant,  most  certainly  third  persons 
who  have  no  other  mean?  of  testing  the  validity  of  the  proceed- 
ings should  not  be  estopped  by  such  act  The  defendant  did 
not  give  in  evidence  the  appointment  of  trustees,  and  the  record 
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tberfof,  but  io^troduced  the  report  of  the  officer  mad^  to  th^  sur 
preme  court  in  pursuance  of  the  6Sth  section  of  the  act,  (2  S.  & 
13,)  which  requires  such  report  to  be  made  within  twenty  days 
after  the  appointment  of  trustees,  and  declares  that  '*  such  report 
and  a  certified  copy  thereof,  under  the  seal  of  the  court,  and 
attested  by  the  clerk,  shall  be  conclusive  evidence  that  the  pro- 
ceedings stated  therein  were  had  before  such  officers."  No  greater 
effect,  as  evidence,  can  be  claimed  for  this  report  than  could  be 
claimed  for  the  record  of  the  appointment  of  trustees.  At  most 
it  is  only  another  mode  of  proving  such  appointment.  It  is 
therefore  not  conclusive,  on  the  question  of  jurisdiction  upon  the 
case  made  by  the  creditors  on  their  application  for  the  attach* 
mcnt.  Whether  it  proves  the  appointment  of  trustees,  so  as  to 
dispense  with  other  evidence  of  the  preliminary  proceedings,  it 
is  not  necessary  to  determine.  In  Hubbell  v.  Ames  the  defend- 
ants  gave  in  evidence  the  appointment  of  trustees,  as  well  as  t^e  ^\ 
report  of  the  officer  showing  the  fact.  But  the  report  itself,  I  ^ 
think,  fails  to  show  jurisdiction  in  the  officer.  It  certainly  is 
not  evidence  of  any  thing  more  than  is  stated  in  it ;  and  we 
can  not  intend  that  the  proof  established  facts  not  alledged  as  a 
ground  for  the  proceeding.  The  application  was  for  a  warrant 
against  Henry  G.  Decker,  upon  a  joint  debt  against  him  and 
one  Blakely.  The  statute  (2  i2.  aS*.  3,  §  1)  authorizes  the  at- 
tachment  of  the  property  of  a  debtor  <^  whenever  such  debtor, 
being  an  inhabitant  of  this  state,  shall  secretly  depart  therefrom 
with  intent  to  defraud  his  creditors."  The  report  says  that  the 
application  was  upon  the  ground  that  the  said  ^<  Decker  &  Blakely 
being  inhabitants  of  this  state,  Henry  G.  Decker,  one  of  the 
said  debtors,  had  then  recently  departed  therefrom,  with  all  the 
avails  of  the  said  Decker  &  Blakely,  and  that  Ira  Blakely,  the 
other  of  the  said  debtors,  was  about  to  depart  therefrom,  with 
intent  to  defraud  their  creditors."  1.  It  is  not  alledged  and 
therefore  was  not  proved,  that  Decker  had  "  secretly*^  departed 
from  this  state,  and  the  "  secrecy"  of  the  '^  departure"  is  a  fact 
necessary  to  be  established  to  bring  the  debtor  within  the  pur- 
view of  the  act.  2.  There  is  no  intent  to  defraud  creditoni 
alledged  against  Decker.    It  is  merely  alledged  that  be  haA 
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<f  reo^tly  departed"  with  ^  all  the  avails  of  Decker  d&  BSUikely^^ 
Frohi^hly  it  was  intended  to  alledge  that  he  had  taken  with  hiiQ^ 
all  the  property  of  that  firm ;  but  it  is  not  so  stated.  3.  Th^ 
intent  to  defraud  creditors  is  charged  by  the  application  upon 
Blakely,  who  was  about  to  depart  from  the  state;  and  thai 
did  not  authorize  the  attachment  against  Decker. 

The  plaintiff,  however,  not  willing  to  rest  his  case  upon  t)i9 
evidence  of  jurisdiction  presented  by  the  report,  introduced  the 
original  application  and  affidavits  upon  which  the  officer  acted* 
And  having  once  put  them  in  evidence  he  could  not  withdraw 
them  upon  finding  they  would  not  answer  his  purposes.  A9 
well  might  he,  after  proving  a  fact  by  parol,  as  for  instance  the 
declaration  of  his  adversary,  which,  instead  of  aiding  his  defense 
tended  directly  and  very  strongly  to  overthrow  it,  be  allowed  to 
withdraw  the  evidence.  For  the  purposes  of  the  trial  the  party 
had  made  his  election  upon  what  evidence  he  would  rely ;  and 
it  would  be  singular  indeed  if,  at  the  close  of  the  trial  of  a  cause^ 
a  party  could  select  from  the  evidence  introduced  by  himsetf 
such  parts  as  he  deemed  favorable,  and  exclude  the  residue  from 
the  consideration  of  the  jury.  Before  the  evidence  is  given  it 
is  within  the  control  of  the  party.  Once  given,  it  belongs  to  the 
cause  and  is  the  common  property  of  all  the  parties.  But  if  the 
defendant  could  have  withdrawn  the  evidence  and  been  permitr 
ted  to  fall  back  on  the  report  of  the  judge,  still  the  affidavits 
and  papers  were  within  the  reach  of  the  plaintiff,  and  were,  as 
we  have  seen,  competent  evidence  for  him ;  and  if  in  evidence, 
whether  given  in  evidence  by  the  one  party  or  the  other  is  im- 
material. The  question  is  whether  they  show  jurisdiction  in 
the  officer.  I  think  they  do  not.  The  "  facts  and  circumstances 
to  establish  the  grounds  on  which  application  is  made"  must  be 
verified  by  the  affidavits  of  two  disinterested  witnesses.  (2  jR.  S, 
3,  i  5.)  The  grounds  upon  which  application  was  made  were 
the  same  as  stated  in  the  report  of  the  judge ;  and  these  grounds, 
if  well  established,  were  not  within  the  act*  The  party  is  coor 
fined,  in  his  proof,  to  the  ground  alledged  in  his  application. 
But  if  permitted  to  establish  his  right  to  an  attachment  by  a$r 
davilfi  for  causes  not  alledged  in  his  application,  the  affidavits  id 
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this  case  were,  wilhin  well  established  principles,  entirely  insuffi- 
cient. They  furnished  no  legal  evidence  whatever  of  the  ex- 
istence of  the  facts  upon  which  the  attachment  could  issue. 
Willard,  one  of  the  witnesses,  states  that  Decker  had  secretly 
departed  from  the  state  "  with  intent  to  defraud  the  creditors  of 
Decker  &  Blakely,"  and  then  states  that  he  is  informed  by 
Blakely  that  Decker  took  away  with  him  all  the  property  of 
Decker  &  Blakely,  the  avails  of  goods  bought  of  the  attaching 
creditor  and  for  which  their  debt  was  contracted,  and  that  he 
(Blakely)  had  nothing  wherewith  to  satisfy  the  said  demand. 

1.  The  witness  does  not  state  that  he  believes  the  information 
derived  from  Blakely  to  be  true,  and  does  not  alledge  that  as  a 
fact  or  circumstance  upon  which  he  founds  his  allegation  of  the 
secret  departure  of  Decker  with  intent  to  defraud  creditors. 

2.  There  is  no  reason  stated  why  the  affidavit  of  Blakely  was 
not  procured.  His  statement  was  strictly  hearsay,  and  may 
have  been  made  for  the  purpose  of  enabling  the  creditors  f  o  pro- 
cure the  attachment  against  Decker.  And  this  is  highly  prob- 
able, from  the  fact  that  the  plaintiff's  agent  did  not  venture  to 
swear  to  his  belief  of  its  truth.  It  was  in  no  sense  legal  evidence 
upon  which  the  officer  had  a  right  to  act.  {Matter  of  Bliss,  7 
Hill,  187.)  Even  if  competent  with  other  facts,  it  was  entirely 
incompetent  alone.    {Miller*  v.  Brinkerhoff,  4  Denio,  118.) 

3.  The  affidavit  that  the  debtor  had  absconded  with  intent  to 
defraud  his  creditors,  was  insufficient.  The  intent  was  matter 
of  opinion — a  conclusion  from  facts  which  should  have  been 
stated  by  the  witness,  in  order  that  the  officer  could  judge  as  to 
their  sufficiency.  {Smith  v.  Luce,  14  Wend.  237.  Ex  parte 
Robinsoji,  21  Id,  672.)  In  Miller  v.  Brinkerhoff  the  affidavit 
was  stronger  than  in  this  case,  but  was  held  insufficient  to  pro- 
tect the  officer,  in  an  action  of  trespass  brought  by  the  debtor 
for  property  taken  under  an  attachment  issued  by  a  justice  of 
the  peace.  If  the  other  affidavit  was  sufficient  in  form  it  would 
not  aid  the  defendant  as  the  statute  requires  the  "  facts  and  cir- 
cumstances^' to  be  established  by  two  witnesses.  But  the  affi- 
davit of  Parker  is  also  defective.  1.  The  first  circumstance 
slated,  viz.  that  the  debtors  had  not  the  spring  previous  sent  any 


1849.]  IN  THE  SUPREME  COURT.  jgi 


Cro«well  V.  Crane. 


remittance  to  their  creditors,  is  stated  upon  belief  only.  {Kings* 
land  V.  Cowman,  5  ETdl,  608.)  2.  It  states  that  Decker  had 
**  absconded,"  without  stating  that  he  had' left  the  state,  or  with 
what  iptent  be  had  left,  He  should  have  stated  the  circum- 
stances under  which  he  left,  so  that  the  officer  could  judge 
\i%ether  he  had  secretly  departed  from  the  state  with  intent  to 
defraud  his  creditors.  3.  He  should  have  stated  what  he  saw, 
and  the  manner  in  which  they  conducted  their  business,  from 
which  he  inferred  an  intent  to  defraud  creditors.  4.  The  assign- 
ment of  Decker  &  Blakely  is  stated  upon  information  and  be- 
lief. [Ex  parte  Hat/fies,  18  Wend.  615.)  And  the  mere  fact 
that  they  had  sold  their  property,  or  made  an  assignment,  is  not 
legitimate  evidence,  alone,  of  an  intent  to  defraud  creditors. 
{Cannell  v.  Lascells,  20  Wend,  77,  and  cases  cited  abote,) 
Neither  affidavit  was  sufficient,  and  the  attachment  was  unau- 
thorized. 

A  new  trial  is  denied. 


Same  Teem.     Before  the  same  Justices,  ^J^^  ^{ 

Croswell  and  Van  Buren  vs.  Crane. 

A  leaie  of  lands  by  parol  for  a  term  of  one  year,  to  commence  infuturo,\B  within 
the  prohibition  of  the  revised  statutes  respecting  fraudulent  conveyances  and 
contracts  relative  to  lands,  (2  R,  S.  134,  ^  6,)  and  is  therefore  void. 

Such  a  lease  is  also  void,  under  the  statute  of  frauds,  as  being  a  contract  which, 
by  ito  terms,  is  not  to  be  performed  within  one  year  from  the  making  thereof. 

The  second  section  of  the  title  of  the  revised  statutes  relative  to  fraudulent  con- 
veyances and  contracts  respecting  goods  and  chattels  (3  /?.  8.  135)  includes 
also  agreements  in  respect  to  real  estate,  which,  but  for  it,  would  have  been 
valid. 

In  the  revision  of  statutes,  an  alteration  in  the  phraseology,  or  the  omission  or 
addition  of  words,  does  not  necessarily  alter  the  construction  of  the  act,  or  im- 
ply an  intention  on  the  part  of  the  legislature  to  alter  the  law. 

In  the  revision  of  the  laws,  a  refoim  of  the  language  is  not  necessarily  an  alter* 
atioQoftbelaw. 
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nt  intent  of  the  legulatare  to  alter  the  law  most  be  evident,  or  the  langaagt  df 
the  new  act  must  be  such  as  palpably  to  require  a  different  construction,  befoit 
the  courts  will  hold  the  law  changed  upon  such  revision,  merelj  from  the  fact 
of  a  change  of  the  language  employed. 

A  lease,  although  for  a  term  commencing  in  fiituroj  passes  a  present  interest  in 
the  term,  to  the  lessee. 

The  making,  signing  and  tendering  a  lease  to  a  tenant,  by  the  lessor,  is  no#  a 
leasing  or  writing,  within  the  statute  of  frauds,  if  the  lease  does  not  follow  the 
parol  contract  between  the  parties,  and  the  lessee  refuses  to  accept  the  same. 

A  landlord  can  only  recover,  in  an  action  for  use  and  occupation,  for  the  time  the 
tenant  has  actually  occupied  the  premises,  either  by  himself  or  by  his  sub-ten- 
ant or  agent. 

When  the  tenant  has  not  entered  into  possession  at  all,  under  tke  lease  or  agree* 
mentf  either  in  person  or  by  an  under  tenant  or  agent,  no  recovery  can  be  had. 

An  aeUon  for  use  and  occupation  is  founded  on  contract,  express  or  implied,  and 
lies  only  when  the  relation  of  landlord  and  tenant  exists. 

If  the  circumstances  of  the  case  are  inconsistent  with  the  existence  of  a  contraet, 
and  necessarily  rebut  every  implication  of  a  promise  to  pay  rent,  that  form  of 
action  will  not  lie. 

This  action  was  brought  to  recover  the  rent  of  certain  prem- 
ises in  the  city  of  Oswego;  the  plaintiffs  counting  specially 
upon  a  demise  alledged  to  have  been  made  in  January,  1845, 
for  a  term  of  one  year,  to  commence  the  first  of  May  thereafter, 
at  the  yearly  rent  of  $450,  payable  quarterly,  and  also  for  the 
use  and  occupation  of  the  same  premises.  The  cause  was  tried 
before  a  referee.  On  the  trial  the  plaintiffs  proved  that  the  de- 
fendant had  occupied  the  premises,  as  their  tenant,  for  the  year 
ending  May  1, 1845,  and  had  underlet  a  portion  of  the  premises 
to  Carrington  &  Pardee.  The  plaintiffs  also  proved  that  their 
agent,  in  January,  1845,  offered  the  premises  to  the  defendant 
for  another  year,  at  the  rent  of  $450 ;  that  the  defendant  said 
it  was  high  rent,  but  that  he  had  made  no  other  arrangement, 
and  must  have  the  premises  at  any  rate ;  that  he  would  take 
the  premises,  or  must  have  them.  The  defendant  said,  at  the 
same  time,  that  he  must  be  permitted  to  make  some  repairs ;  to 
which  the  agent  replied,  "  of  course,  some  repairs  will  be  neces- 
sary.'' The  defendant  said  he  wanted  a  memorandum  in  wri- 
ting, and  the  agent  promised  to  prepare  it  and  have  it  executed. 
And  in  February  the  agent  prepared  a  lease  correspondKiig  witfc 
that  counted  upon,  and  executed  the  same  in  behalf  of  (he  pUSn* 
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tifis,  and  banded  it  to  the  defendant,  with  a  corresponding  agreo* 
ment  to  be  executed  by  the  defendant  as  tenant.  The  defend* 
ant  did  not  retain  the  papers,  but  returned  them  to  the  agent, 
saying  he  would  do  what  he  said ',  that  it  was  a  bargain,  and 
he  would  stick  to  it,  but  that  he  was  going  to  Albany  and  would 
see  Croswell  and  get  him  to  take  off  part  of  the  rent,  which  was 
too  high.  There  was  evidence  that  the  premises  were  greatly 
out  of  repair,  and  required  a  considerable  expenditure  to  put 
them  in  proper  condition  for  occupation.  Before  the  first  of 
May  the  defendant  gave  notice  that  he  should  not  occupy  the 
premises  after  that  time,  and  upon  the  expiration  of  his  term, 
on  the  30th  of  April,  he  returned  the  keys  to  the  plaintiffs'  agent 
It  was  doubtful,  upon  the  evidence,  whether  Carrington  &  Par- 
dee continued  to  occupy  a  portion  of  the  premises  after  the  first 
of  May,  1845,  and  before  October  of  that  year.  In  October 
there  was  an  arrangement  between  the  parties,  by  which  the 
plaintiffs  were  permitted  to  rent  the  premises  without  prejudice 
to  their  claim  against  the  defendant,  except  as  to  the  amount 
they  might  actually  receive  for  their  use  and  occupation ;  and 
under  that  arrangement  the  premises  were  let  by  the  plaintif!s, 
who,  in  an  account  rendered  of  their  receipts  and  expenditures, 
credited  $75  as  received  of  "  Carrington  &  Pardee,  rent  of  south 
basement  for  the  year.''  The  refei-ee  reported  in  favor  of  the 
defendant,  and  the  plaintiffs  moved  for  a  new  trial,  upon  a 
case. 

L.  Babcockf  for  the  plaintifls. 

D.  H,  Marshj  for  the  defendant 

By  the  Court,  Allen,  J.  It  is  at  least  doubtful,  upon  the 
evidence,  whether  there  was  a  concluded  agreement  between 
the  parties  for  the  renting  of  the  premises  from  the  first  of  May, 
1845 ;  and  had  the  referee  reported  against  the  plaintiffs,  upon 
the  ground  that  no  such  agreement  was  proved,  I  do  not  think 
the  report  could  have  been  disturbed.  The  evidence  of  the 
plaintiffs'  agent  shows  that  at  the  time  when  it  is  claimed  that 
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a  final  agreement  was  made,  there  were  matters  left,  thereaf^ 
to  be  settled  by  agreement,  viz.  the  character  and  amount  of 
the  repairs  to  be  made  upon  the  demised  premises,  and  at  wbaf 
time  to  be  done,  and  in  what  manner  allowance  should  be  made 
to  the  defendant  therefor.  This  matter  required  further  nego- 
tiation, and  such  negotiation  was  contemplated  by  the  parties ; 
and  so  long  as  the  agreement  rested  in  treaty,  while  negotiatioi^ 
was  still  open,  and  the  terms  unsettled,  it  was  optional  with  ei- 
ther party  to  withdraw  from  it  Again ;  the  parties  provided 
for  a  written  lease,  and  the  terms  of  that  lease  were  to  be  set- 
tled and  agreed  upon,  and  when  executed  it  was  to  constitute 
the  agreement  But  the  referee  based  his  report  upon  the  legal 
questions  made  by  the  parties,  and  in  his  decisions  followed  sub- 
stantially the  opinion  of  this  court  given  upon  a  former  motion 
in  this  cause ;  although  the  questions  are  presented  in  a  differ- 
ent form. 

It  is  insisted  in  behalf  of  the  plaintiffs^  1st  That  the  leas^ 
of  the  premises  by  parol,  being  but  for  the  term  of  one  year, 
^though  to  commence  in  ftUurOj  is  not  within  the  prph|: 
bition  of  section  six  of  title  one  of  chapter  seven  of  part  two 
of  the  revised  statutes.  (2  iZ.  S.  134.)  Before  the  revise4 
statutes,  leases  for  terms  not  exceeding  '^  three  years  from  the 
nufking  thereof  ^^  reserving  rents  of  a  certain  value,  were  author- 
ized to  be  made  without  writing.  (2  R,  L.  78,  {  9.)  T^is  act 
was  a  transcript,  substantially,  of  the  act  of  29  Cor.  2.  cA.  2^ 
imder  which  it  was  settled  that  leases  by  parol,  to  commence  in 
fuJturo^  for  terms  which  would  expire  within  three  years  from  the 
making  thereof,  were  valid ;  but  that  like  leases  for  three  years 
or  less,  which  would  not  terminate  within  three  years  from  the 
making  of  the  agreement,  were  invalid.  (12  Mod,  Rep,  610. 
1  Stra.  661.    2  Ld.  Ray.  736.    Bac.  Abr.  tit.  Agreemeni  C.) 

The  legislature,  in  the  revision  of  the  laws,  have  in  some  re- 
elects, changed  the  terms  of  the  act  as  well  as  altered  the  phra- 
seology ;  and  the  alteration  of  the  phraseology  gives  rise  to  ^ 
Question  now  presented.  The  former  act  authorized  leases  by 
parol  for  terms  not  exceeding  three  years.  The  pr^nt  act  ai}- 
itkonm  them  pidy  for  one  year.    The  former  fu^t  made  thf .  v^ 
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tf^iitiotf  of  Certain  rents  npob  parol  leases  necessarj^  io  tKeir 
fdlidity.  The  act  in  force  at  this  time  dispenses  wth  that  ^e^ 
qttirefinent ;  leaving  it  to  the  parties  to  regulate  the  amouni  of 
rent  The  change  in  the  phraseology  alluded  to,  consists  iu  th^ 
dmiteioDi  of  the  words,  ^  from  the  making  thereof,'^  contained  iH 
the  former  act,  after  the  designation  of  the  terms  for  which  parol 
leases  may  lawfully  be  made.  The  language  of  the  r^sej 
statutes,  so  &r  as  it  is  necessary  to  quote  it,  is  as  follow^ :  ^^N6 
Mate  or  interest  in  lands,  other  than  leases  for  a  term  not  ex- 
teeding  one  year^  nor  any  trust,  &c.  shall  be  created,  &c.  un- 
less by  act,  &c."  That  of  the  revised  laws,  was  t6  th6  ifhUl 
that  all  leased  &c.  not  in  writing,  should  have  {he  force  ihA 
effect  of  leases  at  will  only,  <<  except  nevertheless,  all  lia^ 
ftot  exceeding  the  term  of  three  years  from  the  making  ihtr^ 
of  whereupon  the  rent  reserved,''  £c. 

It  is  well  settled  that  in  the  revision  of  statutes  ah  altera- 
tion in  the  phraseology,  or  the  omission  or  addition  of  words, 
does  not  necessarily  alter  the  construction  of  the  act,  or  impfy  an 
ihtention  on  the  part  of  the  legislature  to  alter  the  law.  In  k 
revision  of  the  laws  a  reform  of  the  language  is  not  necessarily 
an  alteration  of  the  law. 

The  intent  of  the  legislature  to  alter  the  law  must  be  evident, 
or  the  language  of  the  new  act  must  be  such  as  palpably  to  re- 
quire a  different  construction,  be£»re  the  courts  will  hold  the  law 
ehanged,  upon  such  revision,  merely  from  the  fact  of  a  change 
of  the  language  employed.  {Oaffney  v.  Colvill,  6  S^,  574L 
Theriat  v.  Hart,  2  Id.  280.  In  the  matter  of  Brown,  21  Wend. 
316,  319,  per.  Kent,  Ch.  J.  In  the  matter  of  Yates,  4  J^hn.  359. 
Taylor  v.  Dehncy,  2  Caine^  Cos.  in  Err.  143, 161.)  In  the 
cases  last  cited,  Spencer,  J.  whose  opinion  was  adopted  by  the 
court  for  the  correction  of  errors,  says,  "These  acts  are  of  the 
description  of  revised  laws,  and  if  susceptible  of  doubt  in  their 
interpretation  resort  must  be  had  to  the  law  existing  antecedent- 
ly." And  again,  "  My  opinion  is  founded  on  this  proposition, 
that  when  the  law  antecedently  to  the  revisioo  was  settled  either 
By^eor  expressions  in  the  stahdes,  or  adjudications  on  thenii 
tile  mere  change  of  phraseology  shall  not  be  deemed  or  con- 
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strued  a  change  of  the  law,  unless  such  phraseology  evidently 
purports  an  intention  in  the  legislature  to  work'a  change."  In 
that  case,  the  question  was  whether  the  surrogate  had  a  discre- 
tionary power,  in  the  granting  of  administration,  to  elect  Ije- 
tween  kin  of  equal  degree.  The  statute  of  21  Hen.  8,  ch.  5,  of 
which  the  act  of  14th  February,  1787,  was  held  to  be  a  revision, 
granted  such  discretion  to  the  ordinary,  in  express  terms,  which 
terms  were  omitted  in  the  act  of  1787.  And  Spencer,  J.  saya^ 
"  The  revisers  of  the  laws  in  1787  well  knew,  that  this  statute 
(21  Hen.  8)  vested  a  discretion,  and  still  we  find  no  term 
made  use  of  negating  that  discretion  or  purporting  to  change 
the  law."  And  the  court  held  that  the  law  was  not  altered  by 
this  omisson,  but  that  the  discretion  before  vested  in  the  ordina- 
ry  was  then  vested  in  the  surrogate.  Again ;  the  act  of  1813 
(1  jR.  L.  437,  §  12)  restricted  the  claim  of  a  landlord  upon  goods 
seized  upon  execution,  to  the  rent  due  "a/  the  time  of  the  tak" 
ing^  of  the  goods  on  the  execution.  The  revised  statutes  (1 R.  S. 
746  i  12)  do  not  contain  the  restriction  contained  in  the  clause 
quoted ;  but  the  court  held  that  the  omission  of  these  words  did 
not  work  a  change  in  the  law.    ( Theriat  v.  Hart^  supra.) 

There  is  nothing  in  the  phraseology  of  the  revised  statutes  to 
authorize  the  inference  that  the  legislature  intended  to  change 
the  law  which  existed  antecedently,  in  respect  to  the  time  from 
which  the  term  for  which  parol  leases  might  be  gianted,  should 
be  computed.  Indeed,  were  the  question  a  new  one,  arising 
upon  the  statute  as  it  now  reads,  without  the  aid  of  any  pie* 
vious  legislative  enactments,  or  judicial  constructions,  the  most 
reasonable  construction  which  could  be  given  to  the  provision, 
would  be  to  limit  the  exception  to  leases  for  terms  not  exceed- 
mg  one  year  from  the  making  thereof.  1.  The  lease,  although 
for  a  term  commencing  in  futuro^  passes  a  present  interest  in 
the  term,  to  the  lessee.  (1  HUl^  484.)  And  it  would  be  reason- 
able, therefore,  to  infer  that  the  legislature,  in  fixing  the  term 
for  which  a  lease  by  parol  should  be  valid,  in  the  absence  of 
any  provision  to  the  contrary,  intended  that  the  time  of  the 
commencement  of  the  interest  of  the  lessee  in  the  term  should 
be  the  time  from  which  the  contiiiuance  of  that  interest  sbouU 
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be  computed  and  limited.  2.  Upon  any  other  construction,  a 
lease  by  parol  for  a  year  and  a  day,  commencing  from  the  time 
it  is  made,  would  be  void  by  the  statute,  while  successive  leases, 
for  a  year  each,  might  be  given  by  parol,  to  the  same  or  differ- 
ent lessees,  each  term  to  commence  on  the  expiration  of  a  pre- 
cedent term,  for  any  nimiber  of  years;  an  inconsistency  in 
legislative  action  not  to  be  presumed,  except  upon  the  plainest 
expression  in  the  statute.  There  is  certainly  nothing  in  the 
revised  statutes  which  limits  the  time  at  which  a  lease  for  a  year 
shall  commence,  if  it  may  commence  at  any  time  after  the 
making  thereof,  or  to  prohibit  the  giving  of  two  or  more  leases 
for  a  year  each,  and  the  respective  terms  to  commence  at  such 
times  in  futuro  as  not  to  interfere  with  each  other.  3.  The 
construction  of  the  present  act,  in  conformity  with  the  former 
legislative  provisions,  and  the  adjudications  under  them,  will 
best  promote  the  design  and  intent  of  the  statute  for  the  preven- 
tion of  frauds  and  perjuries,  and  make  the  action  of  the  legis- 
lature consistent  with  the  history  of  past  legblation  upon  the 
same  subject.  The  legislature,  as  well  as  the  revisers,  knew  the 
period  fixed  by  the  antecedent  law,  and  if  they  had  intended  to 
fix  a  different  period  for  the  commencement  of  the  term  for 
which  a  parol  lease  might  be  given,  they  would  have  said 
so  expressly,  and  would  not  have  left  it  in  doubt  and  uncer- 
tainty, both  as  to  their  intent  to  make  any  change  in  this  re- 
qpect,  and  also  in  regard  to  the  time  at  which  the  term  should 
commence. 

By  reference  to  the  notes  of  the  revisers,  and  the  acts  of  the 
l^islature  upon  the  section  under  consideration,  there  can  be 
but  little  doubt  as  to  the  intent  of  each  upon  this  subject 
The  section  was  adopted  by  the  legislature  as  reported  by  the 
revisers,  except  that  the  legislature  substituted  the  words  '^  leases 
for  a  term  not  exceeding  one  year,"  in  lieu  of  "  leases  not  exceed- 
ing three  years,"  as  reported.  The  revisers  in  their  original  note, 
(3  R,  S,  655, 2d  ed,)  state  that  the  only  alteration  they  proposed 
was  in  the  omission  of  the  clause  limiting  the  rent  of  such  leases ; 
and  they  evidently  contemplated  no  other  alteration  of  the  pro- 
visions of  the  then  existing  law.    They  retained  the  term  of  three 
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ft$a$  ptovUM  by  the  former  acts,  and  which  wta  6t0y  dKMff 
hy  th6  le^Iature  by  the  substitution  of  '<  one  year^  for  ^^  tfasfed 
y6a^''  Had  it  been  intended  to  suffer  such  leases  to'  h6  mttdd 
for  the  foU  term  mentioned  in  the  act,  and  to  coiiuatxit6' iii  fli^ 
tUr$j  instead  of ''  at  the  time  of  the  making^  thereof,''  some  n^ticM 
Would  haVei  beett  taken  of  the  change.  Or  had  the  reviseYs  r^* 
ported  the  section  in  the  phraseology  of  the  former  act,  and  thd 
legislature  had,  when  they  changed  the  period  for  which  sofcb 
leases  might  be  given,  from  three  years  to  one  year,  struck  out 
the  words  ''from  the  making  thereof,"  there  would  have  been- 
reason  to  suppose  that  an  alteration  of  the  law,  in  that  respedi^- 
Was  intended.  The  revisers  say  in  their  notes  to  this  chapter, 
^  In  preparing  these  provisions,  one  great  object  has  beeii  to 
restore  (in  conformity  to  the  general  course  of  our  own  courts) 
ibe  salutary  principles  of  the  original  statutes,  with  such  modi- 
fioations  and  improvements  as  have  been  suggested  by  experi- 
ence, or  as  seem  to  be  demanded  by  our  state  of  society."  (3  jR.  S. 
664,  2d  ed.) 

If  we  are  right  in  the  view  which  we  have  taken  of  the  sttat- 
nte,  then  the  lease  in  question  was  for  a  longer  period  than  oiMf 
year  from  the  making  thereof,  and  therefore  void,  and  the  action 
eda  not  be  maintained  upon  the  special  counts. 

We  are  aware  that  in  the  second  edition  of  Cowen's  treatise 
(1  Coweria  TV.  2d  ed.  270)  it  is  said  in  reference  to  this  sectioir 
6(  the  statute,  "  this  change  in  the  phraseology  of  the  statute* 
would  certainly  seem  to  indicate  an  intention  in  the  legislature^ 
tb  authorize  the  making  of  parol  leases, '  for  a  term  not  exceed- 
ilig  one  year,'  to  commence  in  futuro."  But  it  is  also  said  that- 
the  effect  of  this  alteration,  in  the  language  of  the  statute,  re^ 
mains  open  to  judicial  construction.  While  we  respect,  and 
would  defer  to  the  opinion  of  the  learned  jurist  who  is  suppoised 
to  speak  in  the  work  quoted,  when  fully  expressed,  we  can  nbc! 
yield  to  the  opinion  thus  intimated.  It  is  highly  probable  that 
the  statute,  and  the  history  of  the  change  in  its  language,  were 
not  examined  vrith  the  care  and  attention  which  they  would 
have  received  in  a  judicial  investigation  by  the  same  eminent 
judge.    We  were  also  cited  by  the  plaintiffs'  counsel  to  tM 
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pinion  pf  Ch.  J.  Bronson,  in  Wilson  v.  Martin,  (1  DenM,  60|i,) 
in  which  he  says  '^  But  there  is  no  leasing  of  lands,  or  any  interest 
in  lands,  in  the  case" ;  from  which  expression  we  are  asked  to 
infer  that  the  court  would  have  held  the  agreement  in  that  case 
valid,  as  a  lease  by  parol  for  one  year,  to  commence  in  future. 
This  |s  not  a  necessary  inference.  Had  the  agreement  in  that 
case  heeq  a  leasing  of  real  estate,  and  the  defendant  had  entered 
i|ito  possession  under  the  lease,  as  he  had  occupied  the  lodging8| 
then,  although  the  agreement  would  have  been  void  as  a  lease, 
yet  the  defendant  would  have  become  a  tenant  of  the  plaintiflb 
frpm  ye^r  to  year.  The  agreement  would  have  regulated  the 
amount  of  the  rent,  and  the  period  at  which  the  tenancy  expired, 
^d  ttiQ  rights  of  the  parties  would  have  been  entirely  different 
thi^  ifi^der  a  contract  for  board  and  lodging.  {Schuyler  v. 
ff^S^ij  2  Cowen^s  Rep.  G60.  R^wan  v.  Lytle,  11  Wend. 
PIA.    Jackson  v.  Salmon,  4  Jd.  327.) 

2dly.  The  referee  held  that  the  lease  was  void,  for  the  reason 
thi|(  it  was  a  contract  that,  by  its  terms,  was  not  to  be  perfon|ie4 
witl^in  Qii^e  year  fropi  the  making  thereof.  (2  R.  S.  135,  i  2.) 
If  o^r  cpnclusion  upon  the  ptb^r  question  is  correct,  it  is  i^pi 
necessary  to  decide  this  point ;  ai^d  th^  referee  having  held  tb^ 
le^  void  upon  the  other  ground,  was  not  called  upon  to  pass 
iippp  this  question.  But  I  am  iiicliaed  to  think  that  the  contract  i^ 
^tbin  the  prohibition  pf  the  act  l^t  quoted.  Where  the  statute 
i^uthorized  the  leasing  of  lands  by  parol  for  a  term  not  exceeding 
tl^ee  years  from  the  time  of  mokipg  the  lease,  this  provisiop 
414  not  apply  to  contracts  of  that  character ;  upon  the  principle 
Itlia^  iq  construing  a  statute,  effect  is  to  be  given  to  every  part 
iff  it,  if  possible.  And  hence  leases  of  that  character,  although 
Ifi^in  the  words  of  the  act  making  void  contracts  by  parol 
i^riiich  vere  not  to  be  performed  within  one  year,  wer^  yirtuaUy 
^pepted  from  its  operation.  But  that  reason  no  longer  operates ; 
^ifA  tb^  r^A8Pi)  ceas^p^,  the  rul^  itself  must  cease.  The  wprds 
1^  t^^  statute  be^pg  express,  plain  and  clear,  they  t^re  to  b^  ua- 
4<9f^tpod  apco^dipg  tp  their  genuine  and  natural  sij;nificatio^ 
I|n4  wagpti.  (5ac  4^-  Statuate  J^.  2 ;  Rockforf  v,  fHif^fPifuig^ 
^^^^W.ir,  JfynesY.  J(ms,6  ^h^.  308;  ^m^i^ 


200  CASES  IN  LAW  AND  BdUITY  [Sept.  3 


Crofwell  V.  Crane. 


Bell,  10  Mees.  ^  Wei  378 ;  7%e  Sussex  Peerage,  11  d.  ^ 
Fin.  86 ;  4  East,  438.)  The  words  of  the  act  are  very  gen* 
era],  and  include  "  every  agreement  that  by  its  terms  is  not  to 
be  performed  within  one  year  from  the  making  thereof.^  This 
clause,  taken  in  connection  with  the  6th  section  of  the  first  title 
of  the  same  chapter,  adds  force  to  the  construction  which  we 
have  given  to  that  section.  For  it  is  reasonable  to  presume 
that  the  legislature  intended  to  make  the  provisions  of  the  stat- 
ute uniform,  and  compute  the  year  within  which  parol  agree- 
ments were  to  be  performed  from  the  time  of  the  making  the 
agreement ;  whether  the  agreements  had  reference  to  the  occu- 
pation of  real  estate,  or  any  other  matter  which  might  be  the 
subject  of  an  agreement.  We  think  the  section  now  referred  to 
includes  agreements  in  respect  to  real  estate  which,  but  for  it, 
would  have  been  valid,  as  well  as  agreements  in  relation  to 
goods,  chattels  and  things  in  action.  {Pitkin  v.  L&ng  Island 
R.  R.  Co.,  2  Barb.  Ch.  Rep.  232,  per  ChanceUar.  Broadwell 
V.  Oetman,  2  Denio,  87.)  This  contract  was  not,  by  its  terms, 
to  be  performed  within  the  year,  and  was  therefore  void. 
{Broadwell  v.  Oetman.  Wilson  v.  Martin,  uM  supra.  Lock- 
wood  V.  Barnes,  3  HiU,  128.) 

3dly.  It  is  insisted  that  the  making,  signing  and  tendering  a 
lease  to  the  defendant,  by  the  agent  of  the  plaintiffs,  was  a  leas- 
ing or  writing  within  the  statute  of  frauds,  and  that  the  plain- 
tiffs were  entitled  to  recover,  upon  the  evidence  of  such  leasing. 
To  this  there  are  several  answers.  1st.  The  lease  did  not  fol- 
low the  contract  by  parol.  (1.)  It  provided  for  payment  of  rent 
quarterly,  which  was  unauthorized.  (2.)  It  did  not  provide  for 
any  repairs ;  a  matter  which  was  expressly  provided  for  in  the 
parol  agreement,  if  any  such  agreement  was  ever  concluded^ 
and  which  was  essentially  necessary  to  make  the  premises  ten- 
antable.  But  2dly.  The  defendant  never  accepted  the  lease. 
The  plaintiffs'  agent  did  not  even  tender  it  in  execution  of  the 
parol  agreement,  but  merely  offered  it,  and  withdrew  it,  and  re- 
tained it  upon  the  suggestion  of  the  defendant  that  he  would 
see  CroswelL  But  if  he  had  formally  tendered  it  and  left  it 
with  the  defendant,  that  would  not  have  rendered  valid  a  prior 
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void  agreement,  unless  the  defendant  had  accepted  it  as  a  lease. 
If  tlie  agreement  was  void  the  plaintifls  could  not  validate  it  by 
signing  the  wriiing  required  by  the  statute.  It  was  optional 
with  both  parties  whether  they  would  make  a  valid  agreement, 
and  the  defendant  could  only  become  bound  by  accepting  a 
valid  lease,  which  he  never  did.  To  make  a  valid  leasing  there 
should  have  been  a  unity  of  the  minds  of  the  parties  at  the  time 
the  written  lease  was  offered.  {Chit,  on  Cont.  7th  Am*  from 
2d  Lond.  ed.  pages  9,  10,  mid  cases  cited  in  notes.) 

The  next  question  that  arises  in  the  case  is  whether  the  plain- 
tiffs can  maintain  an  action  for  use  and  occupation.  It  is  not 
pretended  that  the  defendant  in  pei-son  occupied  any  part  of  the 
premises ;  but  it  is  contended  that  he  had  rented  a  part  of  the 
premises  for  the  previous  year  to  Carrington  Sc  Pardee,  who  had 
not  yielded  possession  of  the  part  occupied  by  them,  but  had 
continued  to  occupy  that  part  through  the  year  1845 ;  and  that 
the  defendant  can  not  be  held  to  have  surrendered  the  posses- 
sion of  any  part  of  the  premises  until  the  whole  were  vacated ; 
and  that  Carrington  &  Pardee  having  entered  as  the  tenants  of 
the  defendant,  he  was  bound  to  compel  them  to  vacate  the  prem- 
ises. The  defendant  insists  that  the  evidence  does  not  show 
that  Carrington  &  Pardee  remained  in  possession  after  the  first 
of  May,  1845,  except  by  consent  of  the  plaintiffs  under  the  stip- 
ulation of  October  18th. 

The  evidence  is  not  very  clear  as  to  the  occupation  by  Car- 
rington <fc  Pardee  after  May  1,  1845.  There  is  no  evidence, 
however,  that  after  the  1st  of  May,  1845  they  occupied  by  the 
assent  of  the  defendant,  or  that  they  were  in  any  respect  his 
tenants  after  that  time.  It  is  provided  by  statute,  (1  R.  S.  748, 
i  26,)  that  '^aoy  landlord  may  recover,  in  an  action  on  the  case, 
a  reasonable  satisfaction  for  the  use  and  occupation  of  any 
lands  or  tenements  by  any  person  under  any  agreement  not 
made  by  deed."  This  statute  has  received  a  construction  in  Uie 
cases  of  Wood  v.  Wilcox,  (1  Denio,  37,)  and  Beach  v.  Orajfy 
(2  Id.  84.)  And  under  the  act  the  landlord  can  only  recover, 
in  an  action  for  use  and  occupation,  for  the  time  the  tenant  haa 
actuaUff  occupied  the  premises  either  by  himself  or  his  sub-ten* 
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ant  or  agent.  And  where  the  tenant  has  not  entered  into  pofr( 
session  at  all,  under  the  lease  or  agreement^  either  in  person  or 
by  an  under  tenant  or  agent,  no  recovery  can  be  had. 

In  this  case,  if  it  be  conceded  that  Carrington  &  Pardee  con^ 
tinned  in  the  possession  of  a  part  of  the  premises  in  question, 
as  the  under  tenants  of  the  defendant,  then  the  recovery  should 
be  graduated  by  the  extent  and  time  of  such  occupation.  The 
premises  were  calculated  and  intended  for  subdivision  and  seve- 
ral occupancy  by  different  tenants.  As  actual  occupation  by 
the  defendant  or  his  under  tenant  or  agent  is  the  necessary 
foundation  of  this  action,  the  plaintiffs  in  this  case  could  in  any 
event  only  have  recovered  for  that  portion  of  the  premises  actu- 
ally occupied  by  Carrington  &  Pardee,  and  for  the  time  they  so 
occupied.  And  it  appears  by  Schedule  D.  that  the  plaintiffs 
received  of  Carrington  &  Pardee  the  value  of  their  occupa- 
tion for  the  whole  year.  But  there  is  no  evidence  in  the  case 
that  Carrington  &  Pardee  were  the  under  tenants  of  the  defend- 
ant, or  continued  in  the  possession  of  the  premises  after  the 
1st  of  May,  1845  by  his  assent  or  permission ;  and  this  fact 
must  have  been  found  in  favor  of  the  plaintiffs  before  they 
would  have  been  entitled  to  recover  for  use  and  occupation. 
{Tancred  v.  Christy,  12  Mees.  4*  Welsbt/j  316.)  It  is  true 
that  the  defendant  was  bound,  on  the  expiration  of  his  prior 
term,  on  the  1st  of  May,  to  surrender  the  possession  of  the 
premises  to  the  plaintiffs.  But  that  liability  grew  out  of  his 
contract  for  the  rent  of  the  premises  for  the  previous  year ;  and 
for  a  breach  of  that  contract  the  plaintiffs  had  their  remedy  by 
action  upon  it.  It  by  no  means  follows  that  from  a  violation 
of  that  contract  the  referee  could  infer  that  the  defendant  had 
made  an  entirely  different  contract,  against  his  express  protest 
that  he  had  not  made  and  would  not  make  such  different  con- 
tract. In  Waring  v.  King,  (8  Mees,  ^  Wels.  571,)  the  de^ 
fendants  had  rented  the  premises  for  nine  months,  with  the 
privilege,  at  the  end  of  that  time,  of  taking  a  lease  for  7,  14, 
or  21  years,  and  before  the  expiration  of  the  nine  months  sut>* 
let  the  premises  for  six  months,  which  did  not  expire  until  af* 
ter  the  expiration  of  the  nine  months,  and  the  sub-tenants 
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occupied  the  premises  untU  the  expiration  of  their  temu  The 
court  held  that  the  defendant  having  actually  let  the  premises 
for  a  term  which  did  not  expire  within  the  nine  months,  was 
evidence  from  which  a  jury  might  infer  an  election  to  take  a 
further  lease  of  the  premises  in  pursuance  of  the  agreement, 
and  an  occupation  in  pursuance  of  such  election.  In  oUier 
words,  that  the  relation  of  landlord  and  tenant  between  the 
parties  continued  to  exist  by  the  election  of  the  defendant. 
No  stress  is  laid  upon  the  occupation,  aside  from  the  assent  of 
the  defendant.  An  action  for  use  and  occupation  is  founded  on  / 
contract  express  or  implied,  and  lies  only  when  the  relation  of  \ 
landlord  and  tenant  exists.  ( J3ao.  Abr.  Rent,  K.  7.  Henwood 
V.  Cheeseman,  3  Serg.  4*  Rawle,  600.  Osgood  v.  Dewey,  13 
John.  240.  Codman  v.  Jenkins,  14  Mciss,  93.)  If  the  circum- 
stances of  the  case  are  inconsistent  with  the  existence  of  a  con- 
tract, and  necessarily,  upon  any  fair  construction,  rebut  every 
implication  of  a  promise  to  pay  rent,  this  form  of  action  will  not 
lie.  {Burton  v.  Binney,  11  Pick.  1.  Tew  v.  Jones,  13  Mees, 
^  Welsh.  12.  Feaiherstonhavgh  ads.  Bradshaw,  1  Wend. 
134.)  The  facts  proved  in  this  case  are  entirely  inconsistent 
with  the  idea  that  the  relation  of  landlord  and  tenant  existed 
between  the  parties  after  the  first  of  May,  1845.  The  defend- 
ant had  long  before  then  given  notice  that  he  should  not  occupy 
the  premises  as  the  tenant  of  the  plaintiffs,  and  repudiated  the 
agreement  which  it  is  claimed  he  had  made  for  their  occupation 
another  year.  And  at  the  expiration  of  the  then  current  year 
he  surrendered  the  keys  of  the  part  then  occupied  by  him,  and 
renewed  the  notice ;  and  as  before  remarked,  there  is  no  evi- 
dence that  from  that  time  he  assented  to  the  occupation  of  any 
part  of  the  premises  by  Carrington  &  Pardee,  or  that  they  occu- 
pied otherwise  than  as  trespassers  as  well  against  the  defendant 
as  the  plaintiffs.  The  defendant,  so  far  as  the  evidence  goes, 
did  not  have,  or  exercise,  or  claim  to  have  or  exercise,  any  con- 
trol over  the  premises ;  nor  did  his  acts  or  omissions  influence 
or  affect  the  occupation  of  any  part  of  the  premises  after  the 
surrender  of  the  keys  by  him. 
We  can  not,  in  view  of  these  circumstances  in  direct  eontnir 
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diction  of  his  express  declaration  that  he  would  not  occupy 
the  premises  or  pay  for  their  occupation,  imply  tliat  he  did  oc- 
cupy them  and  promise  to  pay  a  reasonable   compensation 
therefor. 
The  motion  to  set  aside  the  report  of  the  referee  is  denied. 


Albany  Special  Term,  October,  1849.    Hatidi  Justice. 

Wbite,  receiver,  &,c.  vs.  Low  and  Artcher,  impleaded  with 

Seaton. 

When  a  plaintiffiuee  ae  receiver,  he  ihould  at  least  ftate  the  place  of  hit  appoint- 
ment, and  distinctly  aver  that  he  has  been  appointed  by  an  order  of  the  couil 

The  defendant  has  a  right  to  insist  that  the  facts  constituting  the  appointment  of 
the  plaintiff,  as  set  out,  shall  be  sufficient  to  show  one  has  been  made,  and  that 
those  facts  be  so  set  out  as  to  be  triable. 

Bat  a  demurrer,  in  a  suit  by  a  receiver,  alledging  that  it  does  not  appear  that  the 
plaintiff  had  ony  title  to  the  note  sued  on,  is  insufficient,  under  the  code  of  1848, 
to  miss  the  question  as  to  the  plaintiff's  right  to  sue  as  receiver. 

Where  a  note,  not  negotiable,  is  indorsed  by  tbe  payees,  generally,  such  indorse- 
ment does  not  amount  to  a  guaranty ^  it  seenis. 

In  such  a  case  the  payees  may  be  treated  as  ind^frsers ;  and  where  that  can  be 
done,  it  seems  the  holder  has  no  option  to  proceed  against  them  as  guarantors. 

In  a  suit  upon  a  note  thus  indorsed,  against  the  makers  and  indoisers,  pre- 
sentment of  the  note  by  the  owner  need  not  be  averred. 

An  action  will  not  lie  upon  such  a  note,  by  the  indorsee,  against  the  makers  and 
indorMrs  jointly. 

This  cause  came  on  for  argument  on  demurrers  put  in  sep- 
arately, by  Low  and  Artcher,  to  the  complaint.  The  complaint 
stated  *  that  on  the  17th  day  of  July,  1848,  the  plaintiff  was,  by 
an  order  of  the  court  made  pursuant  to  statute,  appointed  receiver 
of  the  Canal  Bank  of  Albany,  and  that  before  that  time,  tbe 
defendant  Abel  I.  Seaton  made  and  signed  a  promissory  note  of 
which  a  copy  was  subjoined ;  and  that  the  defendants  Francis 
Low  and  Edward  Artcher,  by  the  partnership  name  of  Low  dt 
Ca  indorsed  such  note,  and  transferred  and  delivered  the  same 
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to  tho  said  Canal  Bank  of  Albany,  and  the  said  defendants 
Francis  Low  and  Edward  Artcher  thereupon  guarantied  to  the 
said  Canal  Bank  of  Albany  the  punctual  payment  of  the  said 
note,  according  to  the  terms  thereof.  And  that  on  the  27th 
day  of  April,  1848,  being  the  day  on  which  the  said  note  be- 
came due,  the  same  was  presented  at  the  Montgomery  County 
Bank,  and  payment  demanded,  which  was  refused,  and  notice 
thereof  was  on  the  same  day  given  to  the  said  defendants  Low 
and  Artcher,  and  yet  the  defendants  had  not  paid,  and  the 
plaintiff  demands  judgment,"  Sec.  A  copy  of  the  note  was  an- 
nexed to  the  complaint  as  follows :  ''  Four  months  after  date, 
for  value  received  I  promise  to  pay  to  Low  &  Co.  four  hundred 
dollars,  payable  at  the  Montgomery  County  Bank.  Johnstown, 
Dec.  24, 1847.  (Signed)  Abel  S.  Seaton.  (Indorsed)  Low  &  Co.'' 
The  demurrers  were  special,  and  specified  as  grounds  of  de- 
murrer that  the  note  was  not  negotiable,  and  that  it  was  not 
averred  that  the  plainlifT,  or  the  Canal  Bank,  was  assignee  or 
representative  of  Low  &  Co.  so  as  to  give  either  of  them  a  right 
of  action.  That  although  it  was  alledged  that  Low  and  Artcher 
guarantied  the  note,  yet  the  plaintiff  showed  no  right  to  bring 
the  action  on  the  guaranty,  or  on  the  note,  against  all  the 
defendants  jointly ;  nor  did  it  appear  that  said  guaranty  was  in 
writing,  or  upon  any  consideration.  That  it  did  not  appear  that 
the  Canal  Bank  owned  the  note  at  the  time  the  plaintiff  was 
said  to  have  been  appointed  receiver ;  nor  did  it  appear  that  the 
plaintiff  had  any  right  or  title  to  the  note ;  nor  did  it  appear 
that  the  note  was  presented  for  payment,  on  behalf  of  any  one 
having  a  right  to  the  note ;  nor  that  notice  of  non-payment 
was  given  to  the  indorsers  by  the  plaintiff  or  any  one  having 
any  interest  in,  or  right  to,  the  note.  And  Low  added,  that  it 
did  not  appear  that  the  note  was  made  or  indorsed,  or  guarantied, 
at  or  prior  to  the  time  when  it  was  alledged  to  have  been  pay* 
able  and  presented  for  payment.  And  that  there  was  a  misjoin- 
der ;  as  the  action  against  Low  and  Artcher  on  the  guaranty 
could  not  be  joined  with  an  action  against  the  maker.  Joinder 
in  demurrer* 
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Inonrinff  4*  Pf^lPh  fof  ^^  plaintiiC 
Dean  ^  Newland,  for  Artcher. 
Edwards  ^  Pcarmelee,  for  Low. 

m 

Hanp,  J.  It  is  said  that  the  plaintiff  shows  no  title  to  sue- 
The  plaintiff,  when  he  sues  as  receiver,  should  at  least  state  the 
place  of  his  appointment,  and  distinctly  aver  that  he  has  been 
appointed  by  an  order  of  the  court.  AUedging  that  he  was  duly 
appointed  on  such  a  day,  is  not  sufficient.  {Gillet  v.  Fairchild, 
4  Denio,  80.)  The  defendant  can  insist  that  the  facts  constitu- 
ting the  appointment,  as  set  out,  shall  be  sufficient  to  show  one 
has  been  made,  and  that  these  facts  be  so  set  out  as  to  be  tria- 
ble. But  I  do  not  think  this  cause  of  demurrer  sufficiently  as- 
signed. These  pleadings  were  put  in  under  the  code  of  1848 ; 
and  that  required  such  causes  of  demurrer  to  be  distinctly  sta- 
ted, or  they  might  be  disregarded.  (§{  123,  127.  Afid  see 
Amended  Code^  §  145.)  Here  it  is  merely  stated  that  it  does 
not  appear  that  the  plaintiff  had  any  title  to  the  note  when  the 
suit  was  commenced.  Notwithstanding  what  was  said  in  Her- 
rick  V.  Carman^  (12  John.  159,)  Tillman  v.  Wheeler,  (17  Id» 
326,)  and  Seymour  v.  Van  Slyck,  (8  Wend,  403,)  and  I  may 
add  in  Prosser  v.  Luqueer,  (4  Hill,  420,)  I  think  this  is  not  a 
guaranty.  The  defendants  Low  and  Artcher,  as  we  shall  see, 
can  be  treated  as  indorsees ;  and  the  better  opinion  now  is,  that 
where  that  can  be  done,  there  is  no  option  with  the  holder.  If 
indorsers,  they  have  all  the  privileges  of  indorsers,  and  not  of 
guarantoi-s.  {Hall  v.  Newcomb,  7  Hill,  416.  Spies  v.  Cfilmore, 
1  Comst  321.)  And  see  Brown  v.  Curtis,  (2  Id,  227,  Bronson^ 
J. ;)  Durham  v.  Manrow,  {Id,  533,  Jewett,  C.  X)  It  was  not 
necessary  to  aver  presentment  of  the  note  by  the  owner,  person- 
ally. Such  is  not  the  established  form,  (2  Chit.  PL  158,  9,) 
even  if  an  averment  of  presentment  is  necessary.  {Seymour  v. 
Von  Slyck,  8  Wend.  404.)  The  chancellor,  in  HaU  v.  New- 
comb,  thought  demand  and  notice  necessary  in  these  cases* 
But  Low  and  Artcher,  having  indorsed  the  note,  became  liable, 
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an  indoTserSy  to  the  Canal  Bank,  to  whom  they  transferrftd  and 
delivered  it,  and,  consequently,  to  the  plaintiff  as  receiver.  Be* 
fore  the  code,  Ihey  could  not  thereby  transfer  the  legal  title  to 
the  note  to  the  Canal  Bank,  as  against  Seaton  the  maker. 
{Siory  on  Bills,  §  199.  U.  States  v.  WhUe,  2  HUly  63.)  But 
although  not  negotiable,  by  indorsing  it,  they  conferred  upon 
the  Canal  Bank  such  right  of  action,  as  against  themselves. 
{Stcry  on  Bills,  §  199.  Chit,  on  Bills,  196, 241,  2.  Seymour 
V.  Van  Slydc,  8  Wend.  404.  HUl  v.  Lewis,  1  SaUc.  132.  And 
see  Plimley  v.  Westley,  2  Bing.  N.  C.  249.) 

There  is,  therefore,  no  valid  objection  to  a  recovery  by  the 
plaintiff  in  a  suit  against  Low  and  Artcher.  And  although 
there  is  properly  no  privity  of  contract  between  the  Canal  Bank 
and  the  maker,  in  a  court  of  law,  yet  it  would  seem  that  the 
Canal  Bank,  as  assignee  of  a  chose  in  action,  can  maintain  a 
suit  against  Seaton,  under  the  code.  {Code  of  1848,  }§  91, 2, 3 ; 
Ametided  Code,  ii  111,  112, 113.)  For  some  purposes  the  code, 
perhaps,  gives  every  chose  in  action  this  attribute  of  negotiable 
paper. 

But  the  objection  to  a  recovery  by  the  plaintiff  in  this  case  is, 
that  he  has  joined  distinct  causes  of  action  in  the  same  suit. 
Upon  Uiis  point  the  demurrer  is  well  taken.  Seaton  made  no 
contract  to  pay  the  note  to  the  Canal  Bank.  And  that  bank,  and 
consequently  the  receiver,  must  sue  him  as  assignee :  whereaa 
the  suit  against  Low  and  Artcher  is  by  the  indorsee  against  the 
indorser.  The  rights  of  parties,  in  cases  of  indorsements,  are 
very  different  from  those  acquired  by  assignment.  The  indorse- 
ment in  this  case,  too,  is  equivalent  to  a  new  note,  and  is  a  dis- 
tinct contract  So  much  so,  that  in  Plimley  v.  Westley,  {su- 
pra,) it  was  held  that  a  new  stamp  was  necessary.  Possibly  a 
surety  or  guarantor,  liable  contingently,  may  be  made  a  party 
in  some  cases,  on  the  ground  of  his  liability  over,  as  is  some- 
times done  in  equity ;  but  as  to  that  I  give  no  opinion.  Although 
the  practice  of  the  two  courts  is  assimilated,  principles  applica- 
ble only  to  suits  at  law,  and  those  apphcable  only  to  cases  in 
equity,  in  many  cases  remain  as  before ;  and  are  distinet  and 
well  defined.    And  contracts  can  not  be  changed,  nor  rights  de- 
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stroyed,  by  a  change  of  remedies.  The  remedy  in  this  case  b 
at  law,  and  the  rules  applicable  in  such  cases  govern,  except 
when  changed  or  abrogated  by  statute.  I  find  nothing  in  the 
code  doing  either  in  this  case.  On  the  contrary,  such  misjoin* 
der  is  impliedly  inhibited.  {Code  of  1848,  }i  99, 143 ;  Amend- 
ed Code,  i§  119,  167.)  And  particularly,  by  the  code  of  1848, 
the  cause  of  action  joined  must  "  equally"  affect  all  the  parties; 
though  I  think  the  misjoinder  here  as  fatal  under  the  phraseol- 
ogy of  the  amended  code.  It  follows  that  the  suit  can  not  be 
maintained  against  Low  and  Artcher  jointly  with  Seaton. 

There  must  be  judgment  for  the  defendants ;  with  leave  to 
the  plaintiff,  if  he  shall  be  so  advised,  to  amend  upon  the  usual 
terms. 

Judgment  for  the  defendants. 


Herkimer  Special  Term,  October,  1849.     Chidley,  Justice. 


The  People,  ex  rel.  Johnson  and  Butler,  vs,  Benton  and 

others. 

What  claeaes  of  canal  contracts  are  within  the  proTisions  of  the  act  of  May  1% 
1847,  in  relation  to  the  pnblic  works,  authorising  the  insertion  of  a  clause  in 
all  contracts  made  in  pursuance  of  that  act,  for  the  speedy  and  equitable  ad- 
justment of  all  questions  relative  to  the  performance,  or  otherwise,  of  such 
contracts. 

A  canal  contract  contained  a  provision  that  ibr  the  speedy  and  just  settlement  of 
such  contract  the  resident  engineer  should  determine  the  amount  or  quantity  of 
the  several  kinds  of  work  to  be  paid  for,  under  the  contract,  and  the  amount 
of  compensation,  and  should  present  an  account  of  the  same  to  the  canal  com- 
missioners ;  and  that  in  case  either  of  the  parties  should  consider  such  final 
account  incorrect,  or  that  it  was  unjust  to  either  of  the  parties,  arbitrators  might 
be  selected,  who  should  investigate  the  matters  complained  of,  and  determine 
all  questions  that  might  arise  relating  to  compensation  for  work  done  under 
such  contract.  A  submission  to  arbitrators  was  made,  in  pursuance  of  this 
provision  in  the  contract  Hdd^  that  by  the  terms  of  the  contract  the  matter  to 
be  submitted  to  the  arbitrators  was  the  "  final  account"  made  out  by  the  eagl> 
neer ;  and  that  the  arbitratozs,  though  they  might  correct  the  enon  of  the  en* 
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gineer,  could  not  extend  their  inveftigations  beyond  such  '*  account,"  and  take 
cognizance  of  independent  claima. 
Held  altOf  that  the  true  interpretation  of  such  ■ubmiadon,  and  of  the  power  con- 
tained in  the  contract  under  which  the  same  was  made,  was  that  the  arbitra- 
tors were  to  determine  how  much  work  had  been  performed ;  how  much  of  each 
kind  of  work;  what  the  compensation  should  be,  for  each  part  and  parcel  of 
the  said  work ;  and  whether  the  "  final  account"  presented  by  the  engineer 
was  correct,  and  just  to  the  parties  respectively. 

Demurrer,  by  the  relators,  to  the  return  of  the  defendants 
to  a  writ  of  mandamus.  The  facts  are  stated  in  the  opinion 
of  the  court. 

A.  Loomis,  for  the  relators. 
L,  Ford^  for  the  defendants. 

Gridlet,  J.  This  case  comes  before  the  court  upon  a  de* 
murrer  to  the  return  to  a  writ  of  mandamus  issued  at  the  suit 
of  the  relators  against  the  defendants,  commanding  them  to 
proceed,  and  award  upon  certain  claims  presented  and  proved 
by  the  relators,  or  show  cause  why  they  did  not.  It  appears 
from  the  writ  and  return  that  the  relators,  on  the  26th  day  of 
July,  1847,  entered  into  three  contracts  with  the  canal  commis- 
sioners, for  the  construction  of  two  aqueducts  and  one  lock  on 
the  Erie  Canal  enlargement.  Those  contracts  respectively  con- 
tained a  provision  for  submitting  certain  questions  to  arbitrators, 
to  determine,  and  the  submission  under  consideration  was  made 
in  pursuance  of  this  provision,  which  is  in  the  following  words : 
"  And  to  provide  for  the  speedy  and  just  settlement  of  this  con- 
tract it  is  hereby  further  mutually  agreed  that  the  resident  engi- 
neer for  the  time  being  in  the  employ  of  the  canal  commissioners, 
on  the  work  herein  contracted  for,  shall  in  all  cases  determine 
the  amoufU  or  quantity  of  the  several  kinds  of  work  which  are 
to  be  paid  for  under  this  contract,  and  the  amount  of  compen- 
sation  to  be  paid  therefor  ;  and  shall  within  twenty  days  after 
the  work  shall,  in  all  respects,  have  been  completed,  according 
to  the  terms  and  conditions  of  this  contract,  present  an  aoamni 
of  the  same  to  the  canal  commissioners ;  and  in  case  either  of 
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tfaft'partiea  to  this  contract  shall  be  of  the  opinion  that  ihejinal 
0ooount  when  made  and  presented  as  above,  shall  in  any  respect 
be  incorredy  or  that  it  is  unjust  to  either  of  the  parties  con- 
cerned, having  reference  to  the  terms  and  conditions  of  this 
contract,  the  canal  commissioners  may,  in  their  discretion,  select 
the  division  engineer  or  any  other  disinterested  person,  and  the 
aforesaid  contractor  shall  select  any  discreet  freeholder  residing 
in  the  county  where  the  work  embraced  in  this  contract  is 
located,  and  who  shall  have  no  interest  direct  or  indirect  in  the 
matter  to  be  submitted  to  him  for  decision,  and  the  two  thus 
diosen  shall  select  another  of  like  qualifications  as  the  person 
last  mentioned,  and  the  persons  so  selected  shall  investigate  the 
matters  complained  of,  and  determine  all  questions  that  may 
arise  relating  to  compensation/or  work  done  under  this  contract ; 
and  when  so  made  shall  be  binding  as  well  on  the  part  of  the 
canal  commissioners  as  the  aforesaid  contractors,  and  shall  be 
in  all  respects  final  and  conclusive." 

The  arbitrators  awarded  in  part,  but  refused  to  make  any 
award  upon  a  large  class  of  claims  presented  by  the  contractors^ 
xxfoa  the  ground  that  they  doubted  whether  they  had  jurisdic- 
tioD  over  those  claims,  under  the  submission.  The  rejected 
claims  are  set  forth  in  Schedule  B.  annexed  to  the  return,  and 
liave  been  presented  by  the  counsel  for  the  relators  as  embraced 
in  three  classes.  1st.  Increased  labor  and  expense  of  perform- 
ing work  in  a  manner  difierent  from  that  contemplated  in  the 
oontract,  in  consequence  of  changes  in  the  plan ;  and  extra 
work  ordered  or  caused  by  the  state  officers.  2d.  Prospective 
profits  on  work  embraced  in  the  contract,  but  withheld  and  dis- 
pensed with.  3d.  Increased  expense  of  work  by  reason  of  de- 
lays in  presenting  plans,  &c.  and  other  hindrances. 

There  is  no  difficulty  in  understanding  the  nature  of  the 
olaims  set  up,  except  a  few  of  those  enumerated  by  the  counsel 
of  the  relators  under  the  first  of  the  aforesaid  divisions.  Ab 
characterized  by  the  counsel  in  his  points,  it  y>ould  seem  that 
the  arbitrators  refused  to  decide  upon  a  claim  for  extra  work 
4oiio>  by  order  of  the  state  officers.  I  did  not  understand  the 
cwnffd  to  inaisty  in  his  argument,  that  such  claims  wwe  reject* 


laia]  III  THE  SUPRBlftE  COURT.  £i| 


The  l^eofkls  v.  Benton. 


ed,  and  I  think  the  language  of  the  retorn  foibids  sodi  a  ccm- 
stnictioD.    The  claims  were  rejected  because  they  did  not  rdate 
to  ^  compensation  far  work  done,^^  d&c.  nor  ^^to  the  amouni  of 
eompensaiionj^^  Ac.  nor  ^^for  compensation  for   materials 
found,^  nor  for  ^  extra  work  doncj"  &c.    The  testimony  vms 
before  the  arbitrators,  and  they  were  able  to  understand  more 
perfectly  than  I  can,  the  meaning  of  the  obscure  language  in 
which  several  of  the  claims  enumerated  in  schedule  B.  are  exr 
pressed. 
Two  questions  are  made  upon  this  argument 
I.  Whether  the  contracts  under  which  the  claims  of  the  rebr 
tons  arose  are  within  the  provisions  of  the  act  authorizing  the 
insertion  of  a  clause  for  ''  the  speedy  and  equitable  adjustmeitf 
of  all  questions  relative  to  the  performance,  or  alteration  of  any 
of  the  contracts"  contemplated  by  the  act.    {Laws  of  1847,  p. 
314,  317 Jj    By  the  11th  section  of  this  act,  it  is  provided  that 
'<  all  contracts  made  in  pursuance  of  this  act,"  shall  con- 
tain the  above  mentioned  provision.    The  question  then  is, 
whether  the  relators'  contracts  were  made  in  pursuance  of  the 
act  in  question.    This  leads  us  to  examine  the  provisions  of  the 
act,  in  order  to  determine  what  classes  of  contracts  were  author- 
ized by  it ;  for  the  provisions  can  not  be  construed,  as  was 
argued  by  the  counsel  for  the  relators,  to  extend  to  all  canal 
contracts  thereafter  made.    If  that  had  been  the  intention  of 
the  framers  of  the  act,  it  would  have  been  easy  to  express  that 
intent    But  they  have  not  done  so.    On  the  contrary,  they  have 
restricted  the  application  of  the  provision  to  such  contracts  otdy 
as  are  made  in  pursuance  of  the  act  under  consideration.  What 
then  is  the  class  of  contracts  contemplated  and  authorized  by 
this  act?  The  object  of  the  act  was  to  provide  more  stringent 
rules  to  ensure  the  fidelity  of  certain  olfficers  and  agents  of  the 
state  engaged  upon  our  canals ;  and  to  change  the  entire  sys- 
tem which  had  existed  up  to  that  time,  under  which  canal  re- 
pairs had  been  made.    Formerly  these  repairs  )iad  been  made 
by  the  state,  under  the  direction  of  the  superintendents.    Bjr 
this  aet  this  work  was  to  be  done  by  contract,  upon  proposals 
made  on  due  public  notice  given  by  the  superintendents  in  the 
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newspapers  designated  to  publish  the  laws  in  each  county 
through  which  his  section  of  the  canal  passed,  of  the  day  and  hour 
when  sealed  propositions  would  be  received.  This,  therefore, 
is  the  class  of  contracts  embraced  in  and  provided  for  by  the  act 
in  question.  It  is  true  that  the  last  clause  of  the  6th  section 
directs  the  canal  commissioners  to  contract  for  the  rebuilding  of 
locks,  bridges,  and  other  structures  on  the  finished  canals,  on 
sealed  propositions,  except  during  the  season  of  navigation. 
And  by  the  13th  section  it  is  enacted  that  the  regulations  of  the 
canal  board,  made  in  pursuance  of  the  directions  contained  in 
the  preceding  sections  of  the  act,  shall  apply  to  all  proceedings 
of  the  commissioners  and  engineers  in  giving  notice  and  receiving 
propositions  in  relation  to  any  of  the  public  works.  With  these 
exceptions,  all  the  provisions  of  the  act  in  question  respecting  ca- 
nal contracts  relate  exclusively  to  the  contracts  for  canal  repairs; 
and  by  the  13th  section  all  work  done  under  contracts  connect- 
ed with  the  Erie  Canal  enlargement,  is  to  be  kept  distinct  as 
£gir  as  practicable,  from  the  ordinary  repairs  of  the  canal  by  the 
superintendents.  From  an  attentive  examination  and  consid- 
eration of  the  several  sections  of  the  act,  I  have  thus  been  led 
to  the  conclusion  that  the  contracts  under  consideration,  being 
for  work  to  be  done  upon  the  Erie  Canal  enlargement,  were  not 
contracts  made  in  pursuance  of  the  act  in  qyjestion.  They 
were  made  in  pursuance  of  provisions  contained  in  the  revised 
statutes.  The  act  referred  to  created  a  new  class  of  canal  con- 
tracts, before  unknown  in  our  canal  system ;  and  that  is  the 
class  contemplated  by  the  act,  and  which  alone  can  be  said  to 
be  made  in  pursuance  of  it. 

These  views  have  been  strengthened  and  confirmed  by  look- 
ing into  the  history  of  the  legislation  which  resulted  in  tlie  en- 
actment of  this  statute.  It  had  its  origin  in  the  extraordinary 
developement  of  a  system  of  stupendous  frauds  that  had  been 
committed,  in  collusion  with  the  agents  of  the  state  upon  the 
line  of  the  Genesee  Valley  canal.  The  legislative  documents 
of  the  year  1847  contain  three  reports  upon  the  subject  matter 
of  this  act  Senate  Document  No.  63  is  the  report  of  the  ma- 
jority of  the  canal  committee,  and  it  is  adverse  to  the  proposed 
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change.  Document  No.  79  is  the  report  of  Senator  Beadi,  from 
the  minority  of  the  said  committee,  and  is  in  favor  of  the  altera- 
tion adopted  in  the  act  in  question  Document  No.  125  is  the 
report  of  Mr.  Jones  on  behalf  of  the  canal  commissioners,  and 
made  in  the  fall  session  of  1847,  to  whom  the  subject  was  referred 
on  a  petition  for  the  repeal  of  the  law  after  a  brief  experiment 
of  its  operation.  Now  these  reports  all  relate  to  the  proposed 
change  in  the  mode  of  making  canal  repairs,  and  are  occupied 
with  arguments  upon  the  expediency  or  inexpediency  of  adopt- 
ing the  mode  of  advertising  for  proposals,  and  performing  the 
work  by  contracts,  as  is  directed  in  the  act.  Not  one  word  is 
said  on  the  subject  of  changing  the  mode  of  settling  and  adjust^ 
ing  the  claims  of  contractors  by  a  resort  to  a  board  of  arbitrators 
instead  of  an  application  to  the  canal  board  or  to  the  legislature 
for  relief.  Had  it  been  the  intention  of  the  members  of  the  com- 
mittee who  framed  the  act  in  question,  or  of  the  legislature 
which  passed  it,  to  effect  a  change  so  radical  and  so  universal, 
in  relation  to  the  determination  of  claims  under  canal  contracts, 
as  to  abolish  the  jurisdiction  of  the  canal  board,  and  to  estab- 
lish a  new  tribunal  consisting  of  a  board  of  arbitrators,  it  would 
at  least  have  been  discussed  in  the  full  and  elaborate  reports  to 
which  I  have  referred.  And  it  is  also  reasonable  to  conclude 
that  the  legislature  would  have  provided  directions  in  detail  for 
the  constitution  of  this  new  tribunal,  and  not  left  so  important  a 
power  to  be  exercised  under  a  provision  so  obscure  and  indefi- 
nite as  that  contained  in  the  11th  section  of  the  act  in  question. 
My  judgment,  therefore,  is  that  the  section  in  question  was 
thrown  into  the  act  without  much  consideration,  and  was 
intended  solely  to  provide  some  easy  mode  of  facilitating  the 
settlement  of  claims  under  the  particular  class  of  contracts  con- 
templated by  the  act, 

II.  A  second  question  relates  to  the  temis  of  the  submission 
under  which  the  arbitrators  acted ;  and  is  independent  of  the 
proposition  which  affirms  that  the  act  of  1847  has  no  application 
to  the  contracts  under  consideration  ;  and  of  the  point,  whether 
the  words  of  the  11th  section  are  not  so  general  as  to  authorize 
the  insertion  of  a  broader  provision  in  the  contract,  and  a  broader 
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under  it  It  is  not  a  question  whether,  under  tile 
statute,  (conceding  its  application  to  these  contracts,)  a  provisioii 
might  have  been  inserted  embracing  the  rejected  claims ;  but 
whether  the  submissicm  does  in  fact  embrace  them.  To  deter- 
mine this  point  we  must  examine  the  different  clauses  of  the 
provisions  contained  in  the  contracts,  and  on  which  the  suIhuis- 
sion  is  predicated,  and  to  which  it  is  limited.  In  the  first  place, 
we  find  the  duty  of  the  engineer  confined  to  the  determination 
of  the  amoynt  and  quality  of  the  several  kinds  of  work  to  be 
paid  for  under  the  contract,  and  the  aniMmt  of  compensaiian  t0 
be  paid  therefor.  Clearly  then  the  engineer  had  nothing  to  do 
with  die  subject  matter  of  the  rejected  claims.  His  duty  lay 
within  the  narrow  limits  prescribed  by  the  contract.  This  ac- 
count  is  to  be  presented  by  the  engineer  to  the  canal  commis- 
sioneis,  and  is  called  the  ^^ final  acammt^^  And  in  case  either 
party  is  of  the  opinion  that  this  ^^ final  account  is  ^^incorrecf* 
or  ^^  unjust  to  either  of  the  parties"  '^  having  reference  to  the 
terms  and  conditions  of  the  contract,"  the  parties  may  select 
arbitrators  in  the  manner  prescribed  in  the  contract.  Now  it 
seems  to  me  quite  clear,  that  the  matter  to  be  submitted  to  the 
arbitrators  was  the  ^^ final  account"  made  out  by  the  engineer, 
and  that  the  arbitrators  (though  they  might  correct  the  errors 
of  the  engineer)  could  not  extend  their  investigation  beyond  the 
" account"  and  take  cognizance  of  independent  claims — such 
as  those  which  the  arbitrators  rejected  from  their  consideration. 
This  conclusion  will  be  still  more  clear,  when  we  consider,  in 
the  next  place,  the  precise  subject  matter  upon  which  the  arbi- 
trators, by  the  very  terms  of  the  submission,  were  directed  to 
award.  That  is  stated  in  these  words :  ^^  and  determine  aU 
questions  that  may  arise  relating  to  work  done  under  this  con- 
tract"  In  other  words,  they  are  to  determine  how  much  work 
has  been  performed ;  how  much  of  each  kind  of  work ;  what 
the  compensation  shall  be  for  each  part  and  parcel  of  the  said 
work ;  and  in  fine,  whether  the  "  final  account"  presented  by  the 
engineer  is  correct  and  just  to  the  parties  respectively.  Such,  in 
my  judgment,  without  extendiog  the  discussion  further,  is  the 
true  interpretation  of  the  terms  of  the  submissic«i,  and  the  pow- 
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contained  in  the  contract  under  which  it  was  made.    The 
result  is  that  the  defendants  are  entitled  to  judgment  on  the 

demurrer* 

Judgment  for  defendants. 


Onondaga  Special  Term,  October,  1849.    Maaony  Justice. 
Samuel  Foreman  and  others  vs.  Joshua  Foreman  and  others. 

It  was  the  intention  of  the  legislature,  by  the  statute  authorizing  the  sale  of  lands 
belonging  to  infants,  to  preserve  the  funds  produced  from  the  sale,  in  the  char- 
acter of  real  estate;  in  order  that  it  might  go  to  the  representatives  of  the  in- 
ftnt,  who  would  have  taken  it  as  real  estate. 

Under  that  statute,  the  proceeds  of  the  sale  of  infants'  real  estate,  are,  for  all  the 
purposes  of  distribution,  to  be  regarded  as  real  estate,  in  case  the  infant  dies 
before  attaining  his  majority.     Per  Mason,  J. 

And  the  statute  having  impressed  such  proceeds  with  the  properties  of  real  estate, 
fn  the  benefit  of  heirs,  its  piovisionB  wUl  continue  to  operate  upon  the  estate, 
upon  the  death  of  the  owner,  after  he  becomes  of  age ;  in  the  absence  of  any 
act  or  intent,  on  his  part,  changing  the  character  of  the  property. 

Accordingly,  where,  upon  a  sale  of  the  real  estate  of  an  infant,  a  bond  and  mort- 
gage was  given  by  the  purchaser,  upon  the  same  premises,  to  secure  the  pur- 
chase money,  and  the  infant  died,  after  he  attained  his  majority,  being  still  the 
owner  of  such  bond  and  mortgage,  it  was  held  that  the  moneys  secured  thereby 
and  which  remained  unpaid  at  the  time  of  his  death,  belonged  to  his  heirs,  and 
must  be  distributed  among  them  as  real  estate,  according  to  the  statute  of 
descents. 

Charles  W.  Foreman,  deceased,  being  an  infant,  and  being 
seised  of  certain  lands  in  the  county  of  Onondaga,  by  his  gen- 
eral guardian  Laban  Hoskins,  presented  a  petition  on  or  about 
the  21st  day  of  July,  1834,  to  the  vice  chancellor  of  the  seventh 
circuit,  for  the  sale  thereof.  And  such  proceedings  were  had 
thereon  that  said  lands  were  sold  to  Richard  Adams,  for  three 
thousand  dollars,  and  to  secure  the  purchase  money  a  bond  and 
iKiortgage  was  by  order  of  the  court  executed  by  Adams  to  said 
Laban  Hoskins,  guardian  as  aforesaid,  in  trust  for  the  said 
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Charles  W.  Foreman,  bearing  date  January  29th,  1835,  paya- 
ble in  12  years  from  the  1st  of  April  then  next,  with  annual  in- 
terest. On  the  1st  day  of  October,  1847,  the  said  Charles  W. 
having  attained  his  majority,  made  a  settlement  with  his  said 
guardian  in  relation  to  the  interest  received  upon  the  bond 
and  mortgage.  No  part  of  the  principal  of  the  said  bond  and 
mortgage  was  then  paid.  The  bond  and  mortgage  was  pro- 
duced and  laid  upon  the  table  where  the  parties  were  doing  their 
business,  and  the  said  Charles  W.  gave  the  said  Laban  a  re- 
lease from  all  liabilities  growing  out  of  his  trust  as  such  guard- 
ian, and  acknowledging  therein  the  receipt  of  the  said  $3000 
bond  and  mortgage,  but  the  said  bond  and  mortgage  was  not 
assigned  over  to  the  said  Charles  W.  by  the  said  Laban,  nor 
delivered  in  any  other  manner  than  above  stated.  The  said 
Charles  W.  at  the  same  time  gave  to  the  said  Laban  a  power 
of  attorney,  authorizing  him  to  hold  the  said  bond  and  mort- 
gage, and  receive  the  interest  thereon,  and  in  his  discretion  to 
receive  or  collect  the  principal  if  he  thought  it  best  so  to  do. 
The  whole  matter  was  left  to  his  discretion ;  he  retaining  the 
bond  and  mortgage.  The  matter  rested  in  this  situation  up  to 
about  the  14th  day  of  March,  1848,  when  the  said  Charles  W. 
departed  this  life,  intestate,  having  made  no  other  disposition  or 
change  of  said  bond  and  mortgage  than  is  above  stated.  On  or 
about  the  11th  day  of  April,  1848,  letters  of  administration 
were  granted  upon  the  estate  of  Charles  W.  Foreman,  to  the 
plaintiffs.  And  on  or  about  the  12th  day  of  April,  1848,  the 
said  Laban  Hoskins  continuing  to  hold  the  said  bond  and  mort- 
gage, the  whole  amount  of  principal  and  interest  being  due,  did 
under  his  hand  and  seal  transfer  the  said  bond  and  mortgage 
to  the  plaintiffs  as  administrators,  as  aforesaid.  And  the  plain- 
tiffs commenced  this  suit,  and  summoned  the  heirs  and  next  of 
kin,  and  asked  the- judgment  of  this  court  whether  the  moneys 
secured  by  the  bond  and  mortgage,  should  be  di^ributed  ac- 
cording to  the  statute  of  distributions,  or  the  law  of  descents. 

/.  Foreman^  for  the  plaintiffs. 
WndertDood  ^  Clarke^  for  the  defendants. 
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Mason,  J.  Courts  of  equity,  for  the  purpose  of  protecting 
the  rights  of  parties,  who  as  heirs  or  distributees,  would  oth^* 
wise  be  entitled  to  the  fund^  are  careful  not  to  permit  guardians 
to  change  real  estate  into  personal,  or  personal  into  real.  And 
with  that  view  it  is  the  constant  practice  of  the  courts  to  hold 
lands  purchased  by  the  guardian,  with  the  infant's  personal  es- 
tate, or  the  rents  and  profits  of  the  real  estate,  to  be  personalty 
and  distributable  as  such ;  and  on  the  other  hand  to  treat  real 
property  turned  into  money  as  still,  for  such  purpose,  real  estate. 
(2  Story's  Eq.  Jur.  i  1367.  6  Ves.  R.  6.  2  Id.  265,  mte  2. 
1  Id.  257.  19  Id.  123.)  And  Lord  Eldon  says,  in  the  case  of 
Ex  parte  PhUips,  (19  Ves.  R.  123,)  that  "in  the  case  of  an 
infant,  it  is  settled  that  as  a  trustee  out  of  court  can  not  change 
the  nature  of  the  property,  so  the  court  of  chancery,  which  is 
only  a  trustee,  must  act  as  the  trustee  out  of  court."  And  con- 
sequently, when  the  court  directs  a  change  of  the  property  of 
an  infant,  it  directs  the  new  investment  to  be  in  trust  for  the 
benefit  of  those  who  would  be  entitled  to  it,  if  it  had  remained 
in  its  original  estate.  (2  /Story's  Eq,  Jar.  1357.)  These  are 
the  principles  which  governed  the  courts  of  equity  in  the  absence 
of  any  statutory  provision.  It  is  provided,  however,  by  statute, 
in  this  state,  that  no  sale  of  the  real  estate  of  an  infant  shaU 
give  to  such  infant  any  other  or  greater  interest  or  estate  in  the 
proceeds  of  such  sale,  than  he  had  in  the  estate  so  sold,  but  the 
said  proceeds  shall  be  deemed  real  estate  of  the  same  nature  as 
the  property  sold.  (2  R.  S.  196,  §  186.)  I  am  satisfied  that 
the  intention  of  this  statute  was  to  preserve  the  funds  produced 
from  the  sale  of  infants'  real  estate,  in  the  character  of  real  es- 
tate, in  order  that  it  might  go  to  the  representatives,  who  would 
have  taken  it  as  real  estate,  This  was  adjudged  to  be  the  in- 
tent of  the  statute  by  Vice  Chancellor  Sandford  in  the  case  of 
Damson  v.  De  Freest,  (3  Sandf.  Ch.  Rep.  456, 464.)  This,  it 
seems  to  me,  is  apparent  from  the  language  of  the  statute  itsei£ 
And  besides,  the  revisers,  in  their  notes,  (3  R.  S.  675,)  refer  to 
the  session  laws  of  1815,  from  which  this  provision  is  taken, 
and  which  statute  declares  that  '<  the  proceeds  of  such  real  es- 
tate shall  be  considered  relative  to  the  statute  of  descent^  and 
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distributioDs,  and  for  every  other  purpose  as  if  the  said  real  es* 
tale  had  not  been  sold."  There  can  be  no  doubt,  in  my  opinion, 
but  we  are,  under  this  statute,  to  regard  the  proceeds  of  the  sale 
of  infants'  real  estate,  for  all  the  purposes  of  distribution,  as  real 
estate,  in  all  cases  where  the  infant  dies  before  he  attains  his 
majority.  And  I  am  inclined  to  think  that  the  statute  having 
impressed  the  funds  secured  by  this  bond  and  mortgage  with 
the  properties  of  real  estate,  and  that  too  for  the  benefit  of  heirs, 
the  statute  must  be  deemed  to  have  its  operation  upon  the  es- 
tate, even  upon  the  death  of  the  party  after  majority  attained. 
It  seems  to  me  this  must  be  so  in  all  cases,  in  the  absence  of 
any  act  or  intent  of  the  deceased  changing  the  character  of  the 
fMToperty.  It  is  a  familiar  rule  in  equity  jurisprudence,  that 
moneys  being  once  impressed  with  real  uses,  and  one  of  those 
uses  being  for  the  benefit  of  the  heir,  the  impression  for  his  ben- 
efit shall  remain.  ( Wheldale  v.  Partridge,  8  Ves.  227, 235.  2 
Story's  Eq.  Jur,  i  214)  In  the  case  of  Wheldale  v.  Partridge^ 
Lord  Eldon  said :  "  Money  being  once  clearly  and  plainly  im- 
I^essed  with  real  uses,  as  land,  and  one  of  those  uses  being  for 
the  benefit  of  the  heir,  the  impression  will  remain  for  his  bene- 
fit." Again  he  says,  <'  To  put  an  end  to  that  impression  it  must 
be  shown  either  that  the  money  was  in  the  possession  of  a  person 
who  had  in  himself  both  the  heirs  and  executors,  or  he  must  do 
some  act  to  denote  a  change  of  his  intention  as  to  the  devolu- 
tion of  the  property  upon  either."  And  the  following  cases 
may  be  referred  to  as  sustaining  the  same  doctrine.  ( WaUer 
V.  Maunde,  19  Ves.  424,  428,  429.  Biddulpk  v.  Biddulph, 
12  Id.  161.  Wheldale  v.  Partridge,  6  Id.  388.  Thomtm  v. 
Hawlejf,  10  Id.  130.  Lowes  v.  Hackward,  18  Id.  168, 171. 
Lingen  v.  Sawray,  1  P.  Wms.  172.  Edwards  v.  Countess  of 
Warwick,  2  Id.  171.  1  Ves.  204,  notes  1,  2,  3.  1  Brawn's 
Ch.  Rep.  238.)  The  iiile  is  a  familiar  one  that  statutes  are  to 
be  construed  in  reference  to  the  principles  of  the  common  law 
in  force  at  the  time  of  their  passage ;  for  it  is  not  to  be  presumed 
that  the  l^slature  intended  to  make  any  innovation  upon  the 
common  law,  further  than  the  case  absolutely  required.  (1  Kenfs 
Com.  464,  3d  ed.)    Applyii^  this  rule  to  the  case  undmr  ooft- 
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fideratioD,  it  is  but  fair  to  presume  that  when  the  common  law 
said  that  money  ouce  impressed  with  real  uses  for  the  benefit 
of  the  heir,  the  impression  shall  remain  for  his  benefit,  unless  the 
intent  on  the  part  of  the  deceased  to  change  its  character  is 
made  to.  appear,  the  legislature  must  be  presumed  to  have  in- 
tended, by  the  statute  under  consideration,  which  impresses  real 
uses  for  the  benefit  of  the  heir  upon  the  mone}rs  arising  from 
infants'  real  estate  sold,  that  such  impression  shall  remain,  un- 
less the  intention  of  the  in&nt  to  devolve  a  diflferent  charact^ 
upon  it,  expressed  after  he  obtained  his  majority,  be  made  to 
appear. 

It  seems  to  me  quite  clear  that  the  statute  under  consid^ation 
impresses  real  properties  and  uses  upon  the  bond  and  mortgage 
in  question,  for  the  benefit  of  the  heir  during  the  minority  of 
the  infant,  absolutely ;  and  that  such  impression  will  remain 
after  he  has  attained  his  majority,  down  to  the  time  of  his  death, 
unless  his  intention  to  change  its  character  be  shown.  And  it 
is  sometimes  a  question  of  nice  consideration  and  intrinsic  dif- 
ficulty to  determine  what  circumstances  do  or  do  not  amount 
to  proof  of  an  intention  to  convert  real  property  into  personal,  \ 
or  personal  into  real.  (2  Story^s  Eq.  Juris,  i  1214.)  Assum- 
ing, then,  that  if  Charles  W.  Foreman  had  died  before  he  at- 
tained his  majority,  the  moneys  secured  by  the  bond  and  mort- 
gage in  this  case  would  have  to  be  distributed  by  the  plaindfib 
to  his  heirs  at  law,  upon  whom  the  real  estate  would  have 
descended,  it  becomes  important  to  inquire  whether  the  case 
before  the  court  discloses  any  intention  on  his  part  to  change 
its  character,  or  to  devolve  upon  it  a  different  direction.  I  feel 
constrained  to  say,  after  a  careful  examination  of  this  case,  that 
I  have  not  been  able  to  discover  the  evidence  of  such  intention. 
The  fact  of  his  settling  with  his  guardian  and  giving  a  release 
from  all  liabilities  growing  out  of  his  trust  duties,  and  acknowl- 
edging in  the  same  release  the  receipt  of  the  bond  and  mort- 
gage by  himself,  and  the  giving  back  the  bond  and  mortgage  to 
bis  guardian,  with  the  power  of  attorney,  all  of  which  transac- 
tions and  instruments  must  be  read  together  in  determining  the 
rights  of  these  parties,  did  not  change  in  any  respect,  in  my ' 
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opinimi,  the  character  thereof,  or  afford  any  eyidence  of  his  in- 
tention to  convert  or  change  it.  The  power  of  attorney  does 
not  show  that  he  intended  to  change  it  It  is  true  he  confers 
upon  Mr.  Hoatdns,  by  this  instrument,  the  power  to  receive  the 
interest  on  the  bond  and  mortgage ;  and  he  authorizes  him, 
whenever  in  his  discretion  he  shall  think  proper,  to  receive  or 
collect  the  principal,  and  upon  the  receipt  thereof  to  reinvest  and 
loan  out  the  same ;  not,  however,  in  any  manner  either  direct- 
ing him  to  receive  it,  or  collect,  or  reinvest  it,  but  leaving  it  en- 
tirely to  his  discretion.  And  besides,  this  bond  and  mortgage 
was  given  to  Hoskins,  the  guardian,  for  the  benefit  of  Charles 
W.  and  was  never  by  Hoskins  assigned  over  to  him ;  and  it 
should  be  borne  in  mind  that  the  bond  and  mortgage  was  given 
upon  the  very  land  of  the  infant  which  was  sold,  and  to 
secure  the  purchase  money;  and  the  purchase  money  therefore 
may  be  said  to  have  always  remained  a  lien  upon  the  land. 
When  the  law  has  impressed  real  properties  and  uses  upon 
moneys,  it  is  necessary,  in  order  to  put  an  end  to  that  impres- 
sion, that  it  be  shown  either  that  the  party  entitled  to  the 
property  and  having  a  right  to  elect  in  what  shape  he  will  take 
it,  has  declared  that  election,  or  done  some  act  denoting  his  in- 
tention in  relation  thereto ;  or  the  property  must,  according  to 
an  expression  used  in  some  of  the  cases,  be  at  home  ;  that  is, 
the  person  being  the  absolute  owner  must  have  in  himself  the 
entire  qualification  of  heir  and  executor.  He  must  not  only 
have  ih^jits  in  re,  but  no  other  person  must  have  an  outstand- 
ing ju«  ad  rem.  In  that  case,  if  he  makes  no  declaration  of 
his  intention  in  relation  to  it,  it  shall  go  according  to  the  quality 
in  which  it  was  left  at  his  death.  (1  BrowrCs  Ch.  R.  238, 
note  21,  and  cases  there  cited ;  also  7  Bro,  P.  C.  Toml.  ed, 
630.)  In  accordance  with  the  principles  above  laid  down,  it 
was  adjudged  in  the  case  of  ScuU  v.  Jernigar,  (2  Dev,  4*  ^^* 
44,)  that  the  proceeds  of  land  sold,  to  which  an  infant  is  entitled, 
remains  real  estate  until  the  infant  comes  of  age  and  elects 
to  take  them  as  money ;  and  that  if  the  infant  be  a  female  and 
marries,  and  her  guardian  to  whom  the  proceeds  of  such  sale 
had  been  paid  by  order  of  the  court  of  equity,  pays  the  same  to 
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her  husband,  upon  her  death  they  will  descend  as  land  to  her 
real  r^resentatives ;  and  this  whether  she  married  and  died 
before  or  after  she  become  of  age ;  provided  in  the  latter  case 
she  never  elected  herself,  while  sole,  to  take  such  proceeds  as 
money,  nor  consented  in  the  manner  provided  by  law,  after 
marriage,  that  her  husband  should  so  take  them.  I  am  of 
opinion,  therefore,  for  the  reasons  above  stated,  that  the  moneys 
in  this  case  must  be  distributed  according  to  the  statute  of 
descents ;  and  I  direct  a  judgment  accordingly.  The  moneys 
may  be  paid  into  court  and  thus  distributed. 


Saratoga  Special  Term,  October,  1849.     WiUard^  Justice. 

Lawrence  Yanderwerker  vs.  Adam  Vanderwerker 

and  others. 

Where  a  detiie  of  lands,  in  a  will  executed  pieTions  to  the  reTieed  etatatei,  con- 
tains no  words  of  inheritance,  only  a  life  estate  passes  to  the  devisee. 

The  introductory  clause  of  a  will  evincing  the  intent  of  the  testetor  to  dispose  of 
all  his  wordly  estete,  will  not  have  the  effect  to  enlarge  the  estete  devised ;  un- 
less the  words  of  disposition  in  the  clause  of  devise,  are  connected,  in  terms  or 
sense,  with  the  introductory  clause,  and  import  more  than  a  mere  description 
of  the  property. 

A  charge,  in  order  to  cany  a  fee,  by  implication,  when  the  devise  is  without 
words  of  limitation,  ffvust  be  upon  the  person  of  the  devitee,  in  respect  to  the  lands 
devised. 

Who  axe  necessary  parties  to  a  bill  fbr  a  partition. 

When,  and  on  what  terms,  bills  for  partition  may  be  amended. 

The  bill  in  this  cause  was  filed  for  the  partition  of  three  sev- 
eral pieces  of  land,  of  which  it  was  claimed  that  the  parties  were 
tenants  in  common,  as  the  heirs,  and  grantees  of  the  heirs,  of 
Abraham  Yanderwerker,  a  deceased  brother  of  the  plaintiff,  who 
died  in  the  fall  of  1841,  intestate.  The  title  of  Abraham  Yan- 
derwerker to  the  lands  in  question  was  derived  from  the  last  wiD 
and  testament  of  his  father  Hendrick  Yanderwerker, 
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date  June  9^  1815.  Hendrick,  the  testator,  died  on  the  24th  of 
April,  1816.  The  bill  alledged  that  Abraham  took  a  fee,  under 
the  will,  and  the  respective  rights  of  the  parties  as  set  forth  in 
the  bill,  rest  upon  that  assumption. 

The  bill  was  taken  as  confessed  by  all  the  defendants  except 
certain  infant  heirs.  Susan  Bloore,  the  infeuit  heir  of  Joshua 
Bloore  deceased,  put  in  an  answer,  by  her  guardian,  in  whidx 
she  insisted  that  Abraham  Yanderwerker  took  only  a  life  estate 
under  her  father's  will. 

J,  Lawrence^  for  the  plaintiff. 

Oeo.  W.  Kirtlandj  for  the  defendants. 

WiLLARD,  J.  The  first  question  to  be  examined  in  this  case 
is  as  to  the  true  construction  of  the  will  of  Hendrick  Yander" 
werker,  with  respect  to  the  devise  to  Abraham.  The  testator, 
by  his  will^  devised  all  his  estate,  real  and  personal,  to  his  wife 
during  her  widowhood,  charged  with  the  payment  of  his  debts 
and  the  support  of  his  minor  children,  and  after  her  death  he 
devised  specific  portions  of  his  real  estate,  described  by  metes 
and  bounds,  to  each  of  his  sons,  Rolf,  Peter.  Lawrence,  Adam 
and  Cornelius,  and  to  their  heirs  and  assigns  forever.  He  de- 
vised his  grist  mill  to  his  sons  George  and  Henry,  charged  with 
the  payment  of  $250  to  each  of  his  daughters  Getty,  Anna 
and  Maria,  in  one  year  after  the  death  of  his  wife ;  and  he  di- 
rected that  if  any  debts  should  remain,  after  the  death  of  his 
wife,  justly  chargeable  against  the  estate  thereby  devised,  they 
should  be  paid,  one  half  by  George  and  Henry,  and  the  other 
half  by  the  other  sons  before  named.  He  also  gave  to  Henry 
one  acre  of  land  adjoining  to  the  west  of  his  lease  lot,  with  an 
equal  share  of  the  wood  lot  on  the  north  side  of  the  road,  and 
one  acre  of  the  island.  Then  follows  the  devise  to  Abraham, 
which  is  in  these  words — <^  And  I  do  hereby  give  and  bequeath 
unto  my  unfortunate  son  Abraham,  who  seems  to  have  such  an 
impediment  that  I  think  he  will  never  be  able  to  get  his  living^, 
a  certain  part  of  the  &rm  whereon  I  now  live,  [describing  it  by 
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metes  8(nd  bounds,]  the  said  piece  of  land  to  be  under  the  imme- 
diate care  of  my  executors  hereinafter  named,  and  to  be  icept 
by  them  for  the  purpose  of  supporting  the  said  Abraham ;  and 
further,  that  the  rent  arising  yearly  for  the  use  of  the  ground 
and  water  for  the  carding  machine  to  be  under  the  care  of  my 
executors,  and  to  be  appropriated  for  the  support  of  the  said 
Abraham,  with  one  quarter  of  an  acre  of  land  just  east  of  Rol- 
tiff's  dwelling  house,  for  a  building  lot.  And  admitting  that 
the  said  Abraham  should,  after  he  arrives  to  full  age,  be  capa- 
ble of  acting  and  conducting  business  for  himself,  then  and  in 
such  case  the  executors  are  released  from  any  further  care  by 
putting  the  said  Abraham  in  possession  of  the  property  hereby 
willed  unto  him.  And  itis  tobe  understood  thixt  all  the  kaided 
property^  with  the  mills  hereby  willed  and  bequeathed  unto  the 
several  male  heirs  hereinbefore  named,  is  willed  and  bequeath- 
ed subject  to  maintenance  of  my  unfortunate  son  John  Vander- 
werker,  who,  from  his  habits  of  ititernperance,  is  incapable  of 
taking  care  of  any  property,  and  that  the  said  John  have  his 
liberty  to  live  with  any  or  either  of  his  brothers,  as  may  best 
suit  him  ;  any  thing  herein  to  the  contrary  notwithstanding  P 
Tlie  testator's  son  Abraham  was  non  compos  mentis  at  the  date 
of  the  will,  and  so  continued  until  his  death. 

There  are  no  words  of  inheritance  in  the  devise  to  Abraham, 
as  there  are  in  the  devises  to  the  other  heirs;  and  as  the  will 
took  eflect  in  1816,  it  is  contended  that  only  a  life  estate  passed 
to  Abraham ;  and  such  is  the  general  rule  of  law.  But  the 
plaintiff  insists  that  the  introductory  clause  of  the  will  affords 
evidence  that  the  testator  intended  that  a  fee  should  pass  to 
Abraham.  The  language  is,  '^  as  touching  such  worldly  estate 
as  it  hath  pleased  God  to  bless  me  with  in  this  life,  I  do  give 
and  dispose  of  the  same  in  the  following  manner  and  form." 
It  is  &irly  deducible  from  the  decision  of  the  court  of  errors^  in 
Barheydt  v.  Barheydt,  (20  Wend.  576,)  that  the  introductory 
clause  of  a  will  evindng  the  intent  of  the  testator  to  diiq)ose  of 
all  his  worldly  estate,  has  not  the  etkct  to  enlarge  the  estate 
devised,  unless  the  words  of  dispoatioa  ia  the  clause  of  dfevise 
•le  coimectedi  in  terms  or  sensoi  with  the  introdudory  daueei 
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and  import  more  than  a  mere  descriptioa  of  the  property.  The 
cases  OQ  this  point  are  well  collected  and  reviewed  by  Barculo, 
J.,  in  Ohnsted  v.  Harvey,  (1  Barb.  S.  C.  Rep.  109,)  which  was 
affirmed  by  the  court  of  appeals,  (1  Comst.  483.)  This  case 
is  in  point,  and  settles  the  question  against  the  construction  con- 
tended for  by  the  plaintiff. 

It  is  contended  in  the  next  place,  that  Abraham  is  persanaUy 
charged  with  a  proportionate  share  of  the  support  of  John,  and 
that  the  devise  for  life  is  thus,  by  implication,  enlarged  into  a 
fee.  I  do  not  so  understand  the  devise  to  Abraham.  The  de- 
vise to  him  was  intended  for  his  support,  and  the  executors  were 
made  his  trustees.  There  i$  no  charge  in  the  will  either  upon 
him,  personally,  or  upon  the  estate  devised  to  him.  The  whole 
will  must  be  taken  together.  It  can  hardly  be  supposed  that 
the  testator  intended  that  John  should  reside  with  his  son  Abra- 
ham, who  was  then  an  infant  and  an  idiot,  and  fof  whose  sup- 
port he  had  just  made  a  provision.  The  will  is  satisfied  by  re- 
ferring that  clause  to  the  other  brothers  of  John,  to  whom  the 
other  portions  of  the  testator's  estate  were  given  in  fee. 

But  again ;  a  charge,  to  carry  a  fee,  by  implication,  when 
the  devise  is  without  words  of  limitation,  must  be  upon  the  per- 
son of  the  devisee,  in  respect  to  the  lands  devised.  This  was 
80  held  in  Olmsted  v.  Harvey,  (I  Barb.  S.  C.  Rep.  102,)  and 
affirmed  on  appeal.  (1  Comst.  483.)  This  doctrine  is  well  es- 
tablished. {See  Spraker  v.  Van  Alstyne,  18  Wend.  205 ;  Fox 
V.  Phdps,  17  Id.  393 ;  Jackson  v.  BaU,  10  John.  143 ;  Bar- 
heydt  v.  Barheydt,  20  Wefid.  680.)  There  is  no  charge,  in  this 
case,  of  the  support  of  John  upon  the  person  of  Abraham. 
There  is  therefore  no  ground  for  enlarging  the  life  estate  into  a 
fee.  Abraham  took  merely  an  estate  for  life  in  the  several 
premises  devised  to  him ;  and  as  the  remainder  was  undisposed 
of  by  the  will,  it  descended  to  the  heirs  of  the  testator,  subject 
to  the  life  estate  of  Abraham.  None  but  the  heirs  of  the  testa- 
tor Hendrick,  and  those  who  have  succeeded  to  their  righlS| 
were  proper  parties  to  the  bill. 

It  is  set  up  on  the  part  of  the  defendants,  and  is  proved,  that 
Joshua  Bloore,  in  his  lifetime,  acquired  the  titles  of  Henxy  B- 
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Yanderwerker  and  wife,  Peter  H.  Yaaderwerker  and  wife,  Ad* 
am  Vanderwerker  and  wife,  and  Roliff  H.  Vanderwerker,  mak- 
ing in  all,  four-ninths  of  the  premises  in  question.  Bloore  died 
in  1843,  leaving  a  widow  and  one  child,  Susan,  an  infant.  Of 
course,  Susan  is  entitled  to  four-ninths  of  the  premises,  subject 
to  the  dower  of  her  mother  therein,  and  to  the  dower  of  Mar* 
garet,  the  widow  of  RoliS*  Vanderwerker,  in  one  ninth  of  the 
same.  George  Vanderwerker,  one  of  the  heirs  of  Hendrick,  was 
entitled  to  the  one  ninth  in  the  two  first  pieces  of  land,  but  hav- 
ing, in  1836,  conveyed  his  interest  in  the  carding  machine  prop- 
erty to  Elijah  House,  those  who  have  succeeded  to  the  rights 
of  the  latter  should  be  made  parties,  with  respect  to  that  prop- 
erty. Elijah  House  died  intestate.  The  widow  intermarried 
with  Wm.  T.  Seymour,  and  is  entitled  to  be  endowed  in  the 
one  ninth  of  the  carding  machine  lot  and  water  power.  His 
four  children,  Abbe  M.,  James,  Ira,  and  Elijah  S.,  are  each 
seised  in  fee  in  the  undivided  one  third  of  one  ninth  of  the  same 
property,  subject  to  the  right  of  dower  of  their  mother.  The 
other  heirs  of  the  testator,  Lawrence  the  complainant,  Henry 
6.  Walden  and  Getty  his  wife  in  right  of  the  said  Getty,  John 
Fox  and  Maria  his  wife  in  right  of  said  Maria,  are  each  seised 
of  an  undivided  one  ninth  of  said  premises.  Jesse  D.  Vander- 
werker and  Caroline  Vanderwerker  the  children  of  the  said 
Cornelius,  a  deceased  son  of  the  testator,  are  each  seised  of  an 
undivided  one  half  of  one  ninth  of  said  premises. 

The  above  are  all  the  persons  who  are  necessary  parties  to 
the  bill.  The  grantors  of  Bloore  are  not  proper  parties.  No 
relief  is  prayed  for  or  against  them  in  that  character,  and  hav- 
ing parted  with  their  title  they  have  no  concern  in  the  partition. 
It  is  quite  obvious  that  the  bill,  in  its  present  shape,  can  not  be 
sustained.    {Burhans  v.  Burhans,  2  Barb.  Ck,  Rep.  407.) 

The  remaining  question  is  whether  the  bill  should  be  dis- 
missed, without  prejudice,  or  should  be  amended  upon  terms. 
When  the  objection  to  the  bill,  for  defect  of  parties,  is  taken  in 
the  answer,  the  complainant,  if  the  objection  be  true,  should 
amend  and  bring  the  requisite  parties  before  the  court,  and  dis- 
miss  his  bill  as  to  those  who  are  improperly  made  parties.    If 
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in  such  case  he  lies  by  till  the  hearing,  the  court  will  dismiss 
the  bill  altogether,  unless,  in  its  discretion,  it  will  permit  an 
amendment.  The  practice  in  this  respect  is  stated  at  length  by 
the  chancellor  in  Van  Epps  v.  Van  Duesen,  (4  Paige,  76,  76.) 
The  policy  clearly  indicated  by  the  code  of  procedure  is  to  al- 
low an  amendment  in  cases  like  the  present.  {Code,  §  173.) 
I  shall  therefore  allow  the  complainant  sixty  days  within  which 
to  amend  his  bill  by  adding  to  and  striking  out  parties,  and 
making  such  other  changes  as  may  thus  become  necessary,  on 
the  payment  of  the  costs  which  have  been  incurred  by  the  in- 
fant defendant  Susan  Bloore  subsequent  to  appearance.  And 
on  his  failing  to  do  so,  the  bill  must  be  dismissed  with  costs, 
but  without  prejudice. 


New- York  Special  Term,  Nov.  1849.    Edmonds,  Justice. 

Henrt  Yail  and  others,  surviving  ex'rs  of  Laurent  Salles,  i^. 

Julia  Yail  and  others. 

A  testator  died,  leaving  a  widow,  and  six  children,  some  of  whom  were  infants. 
By  liis  will,  executed  since  the  revised  statates  took  effect,  the  testator,  after 
giving  various  pecuniary  legacies,  directed  his  executors  to  invest  896,000  of 
his  penonal  estate  for  the  use  of  his  wife,  during  her  life  or  widowhood,  with 
liberty  to  her,  if  she  died  his  widow,  to  dispose  of  the  same  by  will,  among  his 
children  or  grandchildren ;  and  if  she  died  without  making  such  disposition, 
then  that  the  principal  should  sink  into  the  general  residue  of  the  estate.  Ho 
also  directed  $10,000  to  be  invested  for  the  use  of  his  daughter  Hn.  T.  for  fife, 
with  remainder  to  her  two  children,  or  the  survivor  of  them ;  and  if  they  should 
both  die  in  the  lifetime  of  their  mother,  then  to  such  persons  as  she  might  by 
will  appoint,  or  in  default  of  such  appointment,  that  the  principal  sum  should 
rink  into  the  general  residue.  The  executors  were  also  directed,  from  the  in- 
«Miie  of  his  estate,  to  provide  for  the  support  and  education  of  his  minor  chiUieft, 
until  they  should  respectively  arrive  at  the  age  of  21  or  be  married.  The  tes- 
tator also  gave  to  each  of  his  t'v^  daughters  a  legacy  of  825,000 ;  those  to  the 
married  daughters  to  be  pai^  immediately,  and  those  to  the  others  at  the  agtt 
)»f  91  or  sooaer,  if  they  ihoald  marry  with  tiw  consent  of  the  eaaentaw.    m 
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alio  gate  to  eaeh  daughter  a  legaej  of  995,000  payable  at  the  age  of  96  jmun. 
Theee  leverai  legaoiee  were  to  be  paid  to  theiHue  of  such  of  tlie  danghteia  aa 
■hould  die  beibre  the  same  became  payable,  provided  they  had  any  iwue  living 
at  the  time  when  rach  payment  was  to  be  made ;  otherwise  the  legacy  was  to 
ftll  into  the  general  residue.  The  testator  also  gaye  to  his  son  three  legacies 
of  $35,000  eaeh,  payable  at  the  ages  of  81, 35  and  27.  The  executors  were  di- 
rected to  invest  the  whole  of  the  perbonal  estate  of  the  testator,  except  so  much 
as  might  be  necessary  to  ftilfil  the  requisitions  of  the  will,  in  their  own  names 
ibr  the  use  and  benefit  of  the  testator's  children,  in  the  purchase  of  real  estate, 
or  in  bonds  and  mortgages,  &c.  And  when  the  youngest  child  should  arrive 
at  the  age  of  35,  or  as  soon  thereafter  as  the  widow  should  die,  the  executors 
were  directed  to  sell  all  the  real  estate,  and  then  to  divide  all  that  remained  of 
the  estate  among  the  six  children  and  their  issue,  in  such  proportions  as  to 
equalize,  with  interest,  the  previous  advances  made  by  the  executors ;  so  as  to 
give  to  each  child  an  equal  benefit  firom  the  estete.  But  this  distribution  was 
to  be  made  without  reference  to  the  legacy  of  910,000  to  Mrs.  T.  and  her  chil- 
dren, or  to  any  disposition  which  the  widow  might  make  of  the  $25,000  legacy 
to  her.  The  testetor  further  directed  that  the  several  shares  so  apportioned 
should  be  invested  in  the  name  of  the  executors,  as  trustees  for  his  children 
respectively,  and  that  the  income  should  be  paid  to  the  children  for  life.  And 
that  the  portion  of  each  child,  after  his  or  her  death,  should  go  to  his  or  her 
issue,  if  any,  and  if  none,  then  to  be  divided  among  the  surviving  children,  and 
the  issue  of  such  as  had  died,  per  stirpes ;  or  in  such  other  manner  as  the  child 
dying  without  issue  might  direct 

Bddy  1.  That  although  there  was  no  express  devise  to  the  executors,  yet  that  a 
trust  was  vested  in  them  by  implication,  for  the  purposes  of  the  will ;  a  trust 
being  necessary  in  respect  to  the  real  estate,  to  enable  the  executors  to  receive 
and  expend  the  rente  and  profito,  and  as  to  the  personal  estete,  it  being  neces- 
sary to  effectuate  the  intention  to  accumulate.  And  that  during  the  continu- 
ance of  such  trust,  the  legal  estete  held  by  them  was  inalienable,  either  by  the 
trustees  or  by  the  cestuis  que  trust ;  at  least  until  the  youngest  child  should  at^ 
tain  the  age  of  twenty-one  years. 

9L  That  as  such  trust  would  not  terminate  until  thcexpiration  of  four  minorities,  / 
the  limitation  was  too  remote,  as  suspending  the  ownership  beyond  the  termi-  | 
nation  of  two  lives  in  being,  and  therefore  void. 

3.  That  it  being  manifestly  the  intention  of  the  testetor  to  have  all  his  estate 
converted  into  personal  property,  before  ite  final  distribution  among  his  children, 
upon  the  principles  of  equitable  conversion  the  whole  estate  was  to  be  regard- 
ed as  personal  property. 

4.  That  although  the  statute  in  regard  to  uses  and  truste  does  not  apply  to  per- 
sonal property,  yet  that  the  statute  respecting  ftiture  estates  in  lands  is  appll- 
eable ;  and  that  under  that  statute  the  express  trust  commencing  on  the  final 
division  of  the  property  among  the  testator's  children  was  void. 

5.  That  the  ultimate  disposition  of  the  estate  of  the  testator,  in  the  will,  was  void ; 
and  that  as  to  the  residuum,  the  testator  died  intestate. 

11  is  Mfw  wen  settled,  especially  in  regard  to  trusts  of  personal  twopeity,  that 
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wImm  ptnonal  etUto  ii  Tested  in  tnuteee  upon  Taiioiui  traitor  mom  of  wUch 
aie  valid  and  otben  void,  the  oouits  most  separate  those  which  are  legal  and 
▼alid,  if  thej  can  be  separated,  from  those  which  are  illegal  and  vmd. 

The  judgment  or  decree  of  a  court  possessing  competent  jurisdiction  is  final,  not 
only  as  to  the  subject  matter  thereby  determined,  but  as  to  every  other  matter 
which  the  parties  might  litigate  in  the  cause,  and  which  they  might  have  had 
decided. 

But  a  former  decree,  to  be  a  good  bar,  must  have  been  between  the  same  parties, 
and  for  the  same  subject  matter. 

Eiftet  of  a  marriage  contracted  in  France,  under  the  dotal  jyitem,  upon  the  rights 
of  the  husband  in  the  property  of  the  wife,  in  case  of  his  surviving  her. 

In  EauiTY.  The  bill  in  this  cause  was  filed  to  obtain  tb6 
decbion  and  direction  of  the  court  as  to  the  construction  of  cer- 
tain parts  of  the  will  of  Laurent  Salles,  deceased.  The  testator 
died  in  1833,  leaving  property  of  the  value  of  about  twelve  hun- 
dred thousand  dollars,  one  hundred  thousand  of  which  was  in 
real  estate,  and  the  residue  was  in  stocks,  bonds  and  mortgages, 
and  other  personal  property.  The  testator  left  a  widow  about 
47  years  of  age,  and  six  children,  the  eldest  of  whom  was  26 
years  of  age,  and  the  youngest  fourteen.  By  his  w^ill,  which 
was  made  after  the  revised  statutes  went  into  operation,  the 
testator  bequeathed  about  $15,000  in  legacies,  to  some  distant 
relatives  and  friends,  and  to  charitable  objects.  He  then  direct- 
ed $25,000  of  his  personal  estate  to  be  invested  for  the  use  of 
his  wife,  during  her  life  or  widowhood,  with  Uberty  to  her  if  she 
died  his  widow,  to  dispose  of  the  same,  by  will,  among  his  child- 
ren or  grandchildren ;  and  if  she  died  without  making  such  dis- 
position, then  that  the  principal,  upon  her  death,  should  sink 
into  the  general  residue  of  his  estate.  He  also  directed  $10,000 
to  be  invested  for  the  use  of  his  daughter,  Mrs.  Tonnele,  for  life, 
with  remainder  to  her  two  children,  or  the  survivor  of  them ; 
and  if  they  should  both  die  in  the  lifetime  of  their  mother,  then 
to  such  persons  as  she  might  by  will  appoint,  or  in  default  of 
such  appointment,  that  the  principal  sum  should  sink  into  the 
general  residue.  The  testator  also  ordered  the  executors,  from 
the  income  of  his  estate,  either  real  or  personal,  to  pay  and  ap- 
propriate such  sums  as  might  be  necessary  for  the  support  and 
education  of  his  minor  children,  until  they  should  respectively 
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arrive  at  the  age  of  twenty-one,  or  be  married.  He  also  gave 
to  each  of  his  five  daughters  a  legacy  of  $25,000 ;  the  legacies 
to  the  married  daughters  to  be  paid  immediately,  and  those  to 
the  other  three  to  be  paid  at  the  age  of  twenty-one,  or  sooner, 
if  they  married  with  the  consent  of  the  executors.  He  also  gave 
to  each  daughter  a  similar  legacy  of  $25,000,  payable  when 
they  should  respectively  attain  the  age  of  25  years.  These  sev- 
eral legacies  were  to  be  paid  to  the  issue  of  such  of  the  daugh- 
ters as  should  die  before  the  same  became  payable,  provided 
they  had  any  issue  living  at  the  time  when  such  payment  was 
to  be  made ;  and  if  they  had  no  such  issue,  the  legacy  was  to 
fall  into  the  general  residue.  The  testator  also  gave  to  his  son 
three  legacies,  of  $25,000  each,  the  first  payable  when  he  was 
twenty-one,  the  second  when  he  was  twenty-five,  and  the  third 
when  he  was  twenty-seven.  The  executors  were  directed  to 
invest  the  whole  of  the  personal  estate  of  the  testator,  except  so 
much  thereof  as  might  be  necessary  to  fulfil  the  requisitions  of 
the  will,  in  the  name  of  the  executors,  for  the  use  and  benefit 
of  the  testator's  children,  in  the  purchase  of  real  estate,  or  in 
bonds  and  mortgages,  or  in  certain  other  permanent  securities 
specified  in  the  will.  And  when  the  youngest  child  arrived  at 
the  age  of  twenty-five,  or  as  soon  thereafter  as  the  widow  should 
die,  and  not  before,  the  executors  were  directed  to  sell  all  the 
real  estate  of  which  the  testator  died  seised,  and  also  that  which 
should  have  been  purchased  by  them,  and  then  to  divide  all 
that  remained  of  his  estate  among  the  six  children  and  their  is- 
sue in  such  proportions  as  to  equalize,  with  interest,  the  previous 
advances  which  should  have  been  made  by  the  executors,  as  di- 
rected in  the  will ;  so  as  to  give  to  each  child  an  equal  benefit 
from  his  estate.  This  distribution  was  to  be  made,  however, 
without  reference  to  the  legacy  of  $10,000  to  Mrs.  Tonnele  and 
her  children,  or  to  any  disposition  which  the  widow  might  make 
of  the  principal  of  the  $25,000  legacy  to  her.  The  testator 
further  directed  that  the  several  shares  so  apportioned  should  be 
invested  in  the  name  of  the  executors,  as  trustees  for  his  child- 
ren respectively,  and  that  the  income  should  be  paid  to  the  child- 
ren for  life.     And  he  directed  that  the  portion  of  each  child. 
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after  his  or  her  death,  should  go  to  the  issue  of  such  child,  if 
any  there  wa%  aiid  if  none,  then  to  be  divided  among  the  sur- 
viving children,  and  the  issue  of  such  as  had  died, per  stirpes; 
or  in  such  other  manner  as  the  child  dying  without  issue  might 
by  will  direct. 

Answers  had  been  put  in  for  all  the  defendants,  and  it  was 
now  insisted  that  the  devise  of  the  residuum  was  totally  void,  and 
that  such  residue  should  be  distributed  among  the  next  of  kin 
by  reason  of  the  intestacy  quoad  hoc :  that  the  widow  of  the 
testator  having  married  a  second  time  to  a  M.  Morin,  in  France, 
and  dying,  her  share  in  such  residue  belonged  to  such  second 
husband,  and  not  to  her  next  of  kin,  and  that  the  decree  in  the 
suit  of  VaU  V.  Vaili  reported  in  4  Paige^  317,  was  a  bar  to  the 
relief  sought  in  this  suit. 

• 

Cr.  T.  Strong,  for  the  plaintifTs. 

C.  W.  Sandfordj  for  the  defendants  Aaron  Yail,  d&c. 

R.  Emmett,  guardian  ad  litem  for  infant  defendants. 

L.  B,  Woodruff,  for  the  defendants  De  Alfaro,  d&c. 

Edmonds,  J.  Although  there  is  no  express  devise  to  the  ex- 
ecutors, in  the  will,  yet  I  entertain  no  doubt  that  a  trust  is  cre- 
ated by  it. 

1.  As  to  the  devise  of  $25,000  for  the  use  of  testator's  wife. 
The  executors  are  to  set  it  apart,  and  keep  it  invested  for  her 
use,  and  to  pay  her  the  interest  durante  viduitate,  with  a  devise 
over  in  case  of  her  death  or  marriage.  In  one  event  it  is  to  go 
into  and  form  part  of  the  residuum.  The  legal  estate  in  this 
sum  must  necessarily  be  vested  in  the  executors,  while  the  ab- 
solute ownership  is  thus  suspended,  and  if  in  them,  must  be  held 
by  them  as  trustees,  for  the  purposes  of  the  will. 

2.  As  to  the  devise  of  S4000  for  Francis  Youett.  The  exec- 
utors are  to  invest  it — in  their  own  names  of  course — and  pay  the 
interest  to  him  for  life,  with  a  disposition  over.    Until  his  death, 
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the  executors  are  to  bold  the  principal  in  trust  for  bis  use,  and 
then  to  pay  it  over. 

3.  The  education  and  support  of  minor  children.  This  is  to 
be  paid  for  out  of  the  income  of  his  estate,  real  or  personal,  until 
the  purpose  required  is  answered,  and  necessarily  involves  an 
ownership  in  the  executors ;  for  it  gives  them  an  absolute  dis- 
position of  the  rents,  issues  and  profits,  until  a  certain  period, 
and  by  virtue  of  the  devise  they  are  entitled  to  the  actual 
possession  and  the  receipt  of  such  rents  and  profits.  (1  R,  S, 
727,  }  47.) 

4.  The  devise  of  $10,000  for  Cecile  Tonnele.  The  principal 
is  to  be  invested,  the  income  paid  her  during  Ufe,  with  a  dispo- 
sition over  of'  the  principal  on  her  death :  in  one  event  it  may 
go  into  the  residuum.  Here  also  is  a  trust,  necessarily,  with  the 
legal  estate,  vested  in  the  executors. 

5.  The  devise  of  the  whole  personalty.  It  is  to  be  invested 
by  the  executors  in  their  names  as  such,  but  for  the  use  and 
benefit  of  his  children,  in  the  purchase  of  real  estate,  or  in  cer- 
tain specified  securities,  for  the  purposes  of  the  will.  Thus  the 
executors  become  seised  of  the  legal  estate  in  the  whole  person- 
alty, in  trust  for  the  purposes  of  the  will.  There  is  no  devise 
of  the  income  of  the  personalty,  except  as  before  mentioned,  for 
the  education  and  support  of  minor  children,  and  to  pay  over 
the  income  of  part  to  Mrs.  Salles,  Mr.  Youett  and  Mrs.  Tonnele ; 
but  there  is  a  devise  to  the  executors,  of  something  more  than 
a  mere  power  to  sue ;  they  are  to  convert  a  part  from  person- 
alty into  realty,  and  finally  the  whole  into  personalty,  and  to 
make  partition,  and  on  such  partition  to  invest  each  child's  share 
in  their  names  as  trustees,  and  pay  the  income  during  their 
lives,  and  the  principal  as  directed,  on  their  deaths.  So  that 
the  executors  become  seised  of  the  legal  estate,  not  only  from 
the  necessity  of  the  case, '  but  because  they  are  for  a  period  to 
receive  the  rents,  issues  and  profits. 

6.  The  disposition  of  the  personalty.  To  each  of  his  five 
daughters,  $60,000  at  the  times  specified ;  such  times,  in  a  de- 
gree depending  on  a  contingency,  and  the  exercise  of  a  discre- 
tion in  the  executors,  and  the  ultimate  payment  of  the  principal 


CASES  IN  LAW  AND  BdUITY  [Nov.  3 

Vail  V.  VaU. 

fliim  depending  upon  a  contingency,  in  the  failure  of  which, 
these  sums,  or  part  of  them,  may  go  into  the  residuum.  And 
until  all  attain  the  age  of  twenty-one,  the  executors  must  be 
seised  of  the  legal  estate,  in  trust  for  the  purposes  of  the  will. 

7.  The  disposition  of  the  residuum.  As  soon  as  practicable 
after  the  youngest  child  becomes  twenty-five,  in  case  of  the 
widow's  death,  the  executors  are  to  make  equal  partition.  On 
such  partition,  a  trust  is  created  in  the  executors ;  for  they  are 
expressly  directed  to  invest  each  one's  share  of  the  residuum,  in 
their  names  as  trustees  for  the  children  respectively,  the  income 
to  be  paid  to  the  children  during  their  lives,  with  a  disposition 
over  on  their  deaths.  So  that  it  seems  to  me  that  every  step  in 
the  execution  of  the  will,  from  its  first  being  admitted  to  probate 
until  the  death  of  the  testator's  widow  and  all  his  children,  in- 
volves of  necessity  the  existence  of  a  trust  in  the  executors  in 
some  form  or  other,  and  to  some  extent 

If  there  is  a  trust,  the  question  occurs,  is  it  a  valid  one? 
Neither  the  absolute  power  of  alienation  of  lands,  nor  the  abso- 
lute ownership  of  personal  property,  can  be  suspended  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  during 
the  continuance  of  two  lives  in  being  at  the  creation  of  the  es- 
tate, or  which  is  the  same  thing  ia  this  case,  at  the  death  of  the 
testator.  (1  R.  S.  723,  §  16.  Id.  773,  { 1.)  By  tracing  the 
various  devises  of  thb  will,  through  the  several  steps  which  they 
may  take  in  their  progress  to  a  final  and  absolute  ownership,  it 
will  very  readily  be  discovered  whether  any  portion  of  the  estate 
may  be  suspended  for  more  than  two  lives  in  being  at  the  tes- 
tator's death. 

1.  As  to  the  devise  of  $25,000  to  the  widow.  In  the  first  in- 
stance, the  income  is  given  to  her  during  her  life,  or  widowhood, 
with  the  power  during  widowhood,  of  devising  the  principal  sum 
to  her  children  or  grandchildren.  But  in  case  of  her  death  or 
remarriage,  it  shall  revert  to  and  be  a  part  of  his  personal  estate. 

Thus,  until  this  sum  shall  again  flow  into  the  general  resei^ 
vou:  of  the  personal  estate,  one  life  estate  in  it  is  created. 
Whetheri  after  it  shall  have  again  thus  mingled  with  the  rad- 
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dunm,  any  more  than  that  life  estate  is  created,  will  be  presentljr 
examined. 

2.  As  to  the  devise  of  $10,000  to  Mrs.  Tonnelle.  This  abo 
may,  in  case  she  die,  surviving  her  two  children,  and  without  a 
will,  flow  into  and  form  part  of  the  residuum,  but  in  the  mean 
time,  there  has  been  one  life  estate — ^hers,  namely — carved  out 
of  it.  Whether  any  more  than  that  one,  will  also  be  presently 
considered. 

3.  As  to  the  $250,000  devised  to  the  five  daughters.  The 
whole  of  this  may,  in  case  of  the  death  of  kll  the  daughters 
without  issue,  remain  in  and  form  part  of  the  residuum,  and  M 
may  each  separate  bequest  of  $50,000  given  to  each,  but  not 
until  each  sum  of  $50,000  shall  have  been  first  subjected  to  at 
least  one,  and  as  we  shall  by-and-by  see,  to  perhaps  more  than 
one  life  estate. 

4.  As  to  the  devise  of  $75,000  to  the  son.  This  is  given  al^ 
solutely  to  the  son,  and  is  subject  to  no  devise  over  in  case  of  his 
death.  No  life  estate  whatever  is  carved  out  of  it,  the  absolute 
ownership  being  given  to  him  in  the  first  instance. 

5.  As  to  the  real  estate.  When  the  youngest  child  shall  at- 
tain the  age  of  25,  it  is  to  be  converted  into  personalty,  and  flow 
into  the  residuum. 

6.  As  to  the  residuum.  Thus  all  the  estate,  real  and  per- 
sonal, of  the  testator,  except  the  devises  to  his  son,  to  Mr.  Youetl, 
to  his  relatives  in  France,  and  to  the  two  charitable  societies 
named  in  the  will,  must  or  may  flow  into  and  form  part  of  th6 
residuum.  Is  such  residuum  so  devised  that  several  successive 
estates  for  life  may  be  carved  out  of  it?  It  is  to  be  divided  into 
six  parts,  and  each  part  is  to  be  invested  by  the  executors  in 
their  names,  as  trustees  for  the  several  children  of  the  testator ; 
the  income  and  profits  of  the  several  parts  are  to  be  paid  to  eaoh 
child  during  life,  and  on  the  death  of  any  child  without  issUi^ 
its  portion  is  to  be  equally  divided  among  the  testator's  surviving 
children,  and  the  issue  of  such  as  may  have  died. 

It  seems  to  me  that  it  was  the  intention  of  the  testator  U> 
make  a  final  disposition  on  the  death  of  a  child  without  issus ; 
for  he  directs  m  the  first  instance  that  the  allotment  shall  be  iir 
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the  benefit  of  his  children  and  their  issue,  and  in  the  event  of  a 
child's  dying  without  issue,  it  is  the  portion  set  apart  for  such 
child,  not  the  mere  income  of  it,  or  its  use  for  life,  which  is  to  be 
equally  divided  among  the  surviving  children,  and  the  issue  of 
those  who  have  died,  and  he  accordingly  gives  and  bequeaths 
such  portion,  not  its  income  or  its  use,  to  such  survivors,  and  the 
issue  of  those  who  are  dead,  and  when  he  gives  his  children 
power  to  appoint  by  last  will  and  testament,  the  will  is  that  the 
"  share"  of  the  one  thus  appointing  shall  "  go  to  and  belong  to" 
such  surviving  child  as  may  be  appointed  ;  and  in  case  a  child 
shall  die,  leaving  issue,  he  gives  the  "  portion"  of  the  child  so 
dying,  not  its  income  merely,  to  such  issue.  Thus  evincing  a 
design  that  the  issue  of  bis  children,  when  they  take,  shall  take 
an  absolute  ownership,  and  not  a  mere  usufruct ;  and  by  parity 
of  reasoning,  that  his  children,  when  they  take,  on  the  death  of 
a  child  without  issue,  shall  take  as  to  that  portion  in  absolute 
ownership  also.  This  conclusion  is  drawn  from  what  seems  to 
have  been  the  general  scope  of  the  will.  The  particular  lan- 
guage used  is  to  the  same  effect.  It  is  to  be  "  equally  divided" 
among  them,  and  is  to  ^'  go  to  and  belong  to"  such  as  may  be 
appointed,  and  these  are  words  which  easily  import  an  absolute 
ownership.  How  could  the  share  of  a  child  dying  without  issue, 
be  equally  divided,  if  one  portion  of  it  was  to  go  for  life,  and  an 
equal  portion  go  in  absolute  ownership,  to  one  who  might  ob- 
tain a  right  to  the  other  portion  by  survivorship ;  or  how  could 
it  "  belong"  to  one  who  had  only  a  right  to  enjoy  it  for  life  ? 
The  use  of  it  might  indeed  belong  to  such  tenant  for  life,  but 
the  share  or  portion  itself,  which  is  expressly  mentioned,  would 
in  fact  belong  to  some  one  else,  to  some  remainderman,  after  the 
particular  estate  should  cease.  In  this  view  of  the  case,  there 
is  no  suspension  beyond  two  lives  in  being,  of  the  power  of  alien- 
ation or  of  the  absolute  ownership  in  the  residuum,  whether 
such  residuum  is  regarded  in  reference  to  that  which  necessarily 
must,  or  that  which  possibly  may,  ultimately  flow  into  it.  It  is 
insisted,  however,  that  such  suspension  springs  from  that  clause 
in  the  will  which  directs  the  executors  from  the  income  of  the 
jssti^te,  either  real  or  personal,  to  appropriate  such  sums  as  may 
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be  necessary  for  the  respectable  support  and  education  of  the 
minor  children,  until  each  shall  marry  or  attain  the  age  of  21. 
In  Vail  V.  Vail,  (4  Paige,  328,)  the  chancellor  held  that  under 
this  clause  the  executors  took  the  legal  estate  in  the  land  for  a 
term  of  years,  which  would  end  when  the  youngest  child  should 
arrive  at  the  age  of  21  or  many,  and  that  this  arises  by  neces- 
sary implication,  because,  though  there  be  no  devise  of  the  land, 
in  terms,  to  the  executors,  yet  there  was,  by  implication,  a  devise 
of  the  rents  and  profits  during  the  minority  of  the  children,  or 
while  they  remained  unmarried ;  and  his  language  would  im* 
ply  that  in  the  same  manner  the  executors  would  be  seised  of 
the  absolute  ownership  of  the  personal  estate,  were  it  not  for  the 
statute  against  accumulations. 

I  agree  with  the  chancellor,  for  reasons  already  stated,  in 
holding  that  the  executors  are  seised  of  the  legal  estate  as  trus- 
tees, for  the  purposes  of  the  will,  and  during  the  continuance  of 
the  trust,  the  estate  which  they  hold  is  inalienable  by  them. 
(1  jR.  S.  730,  §  65.)  But  is  the  beneficial  interest  of  the  cestui 
qtie  trust  so  ?  Not  unless  the  trust  is  for  the  receipt  of  the  rents 
and  profits  of  lands.  (1  R.  S.  730,  §  63.)  Now  in  Vail  v.  VaU, 
(4  Paige,  328,)  the  chancellor  clearly  holds  that  the  trust  is  for 
that  purpose  ;  not  for  the  purpose  of  selling  merely,  for  in  regard 
to  that  it  was  merely  a  devise  of  a  power  in  trust ;  but  for  the 
purpose  of  receiving  the  rents  and  profits  of  the  lands,  and  hold- 
ing the  surplus,  after  paying  expenses  of  support  and  education, 
as  a  resulting  trust  for  the  heirs,  and  of  receiving  the  income  of 
the  personalty  in  trust  for  accumulation.  The  estate  is  there* 
fore  inalienable,  either  by  the  trustees  or  the  cestuis  que  trust, 
at  least  until  the  youngest  child  shall  attain  the  age  of  21,  when 
the  provision  for  support  and  education  is  to  cease. 

It  appears  from  the  pleadings,  that  at  the  death  of  the  testa- 
tor, four  of  the  children  were  minors,  so  that  this  trust  would 
not  terminate  until  the  expiration  of  four  minorities.  In  the 
James^  mill  case,  (16  Wend.  61,)  it  was  held  that  the  limitation 
of  ^n  estate  by  the  minorities  of  the  persons  named,  is  equiva- 
lent to  the  creation  of  an  estate  dependant  on  the  lives  of  sueh 
persons,  and  that  doctrine  has  been  carried  out  in  the  later  casei 
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vhich  arose  upon  the  coastniction  of  the  provisiaDs  of  0OF  le^ 
sed  statutes  as  to  uses  and  trusts  aad  future  estates.  Be  thai  m 
k  may,  there  can  not  be,  under  our  revised  statutes,  any  liniitaT 
lion  or  condition  whatever,  moderate  term  of  years,  average  du*> 
ration  of  lives,  minorities,  or  any  other  contingency  that  may  by 
possibility  suspend  the  ownership  beyond  the  termination  of  two 
lives  in  being.  (16  Wend,  129.)  If  the  limitation  be  too  re^ 
mote  in  its  commencement,  it  is  void,  and  can  not  be  helped  by 
any  subsequent  event,  or  by  any  modification  or  restriction  in 
the  execution  of  it.  It  is  the  possibility  at  its  creation  that  the 
event  upon  which  it  depends  may  exceed  in  point  of  time  th^ 
authorized  period,  which  is  fatal.  (4  Kenfs  Cam,  283.  4  Cruis^^ 
449.  2  Burr.  873.)  Now,  in  this  case,  the  trust  may  continue 
until  the  youngest  of  the  minors  shall  attain  the  age  of  21,  not- 
withstanding that  the  other  minors  may  all  have  died  before 
that  period  ;  thus  enabling  it  to  endure  for  a  certain  period  after 
three  lives  in  being  have  expired. 

It  is,  however,  contended  that  the  trust  is  a  separate  one  for 
each  minor,  and  teiminates  as  to  each,  as  each  attains  the  age 
of  21,  or  marries,  and  that  as  to  each  share,  the  limitation  is 
consequently  for  only  one  life  in  being,  or  only  one  minority. 
This  argument,  however,  overlooks  two  important  and  control- 
ling considerations.  One  is,  that  there  is  no  division  or  separa- 
tion of  any  of  the  testator's  estate,  among  or  in  respect  to  the 
children,  until  each  shall  attain  the  ages  of  21  and  25,  and  no 
final  partition  until  the  youngest  shall  attain  the  age  of  25,  and 
that  the  income  out  of  which  the  minors  are  to  be  supported 
and  educated,  is  the  income  of  the  whole  estate,  real  and  per* 
sonal.  It  is,  however,  further  contended,  that  such  a  trust  be- 
ing illegal,  can  not  be  raised  by  implication :  that  there  being 
no  express  devise  to  the  executors  of  the  estate,  either  real  or 
personal,  or  of  its  income,  rents  and  profits,  they  can  become 
seised  of  the  legal  estate  or  absolute  ownership  only  by  implioa^ 
tion,  which  will  not  be  done,  when  the  effect  merely  is  to  de^ 
stroy  the  very  estate  which  is  thus  raised  up.  It  is  true  that 
the  courts  will  not  imply  or  presume  that  a  testator  intended 
what  was  unlawfiil ;  (3  Burr.  1634 ;  Best  on  Prea.  67,  i  M ; 
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%  Smithfa  Lead.  Cos,  295 ;)  but  this  rule  is  not  applicable  lb 
the  ease  ia  hand,  for  here  the  implication  is  that  the  testator 
devised  the  rents  and  profits  to  the  executors.  This  was  qot 
unlawful,  but  on  the  other  hand  is  expressly  authorized  by  stat- 
ute, (1  R.  S.  728,  i  65,)  and  this  is  the  extent  of  the  impUcation 
in  the  case.  The  statute  then  steps  in  and  declares  what  the 
estate  is,  which  is  thus  by  implication  created,  namely,  that  it 
is  a  legal  estate  in  him  who  is  entitled  to  the  actual  possession, 
and  the  receipt  of  the  rents  and  profits.    (1  R.  S.  727,  §  47.) 

It  is,  however,  insisted  for  the  infant  defendants  that  the  ap* 
propriation  for  support  and  education  is,  at  the  option  of  the 
executors,  out  of  either  real  or  personal  estate,  and  that  it  might 
be  taken  from  the  latter ;  in  which  case  no  trust  would  be  ne- 
cessary in  either  the  real  or  personal  estate.  The  difficulty  here, 
however,  is  that  the  court  of  chancery  in  4  Paige,  328,  has  al- 
ready decided  under  this  will  that  it  was  the  intention  of  tho 
testator  to  accumulate  the  income  of  his  personal  estate.  For 
such  accumulation  a  trust  was  necessary.  {Kane  v.  Gott,  24 
Wend,  663.)  So  that  as  to  the  real  estate  a  trust  was  neces* 
sary  to  enable  the  executors  to  receive  and  expend  the  rents 
and  profits,  and  as  to  the  personal  estate,  it  was  necessary  to 
eflTectuate  the  intention  to  accumulate.  Such  is  the  effect  of 
the  decision  of  that  court  on  the  will  in  question,  and  I  do  not 
feel  myself  at  liberty  to  disturb  it.  Affirming  it,  as  I  feel  bound 
to  do,  the  parties  may  be  left  to  their  remedy  by  appealing  from 
my  decision,  and  thus  secure  a  review  of  the  principle  of  that 
of  the  court  of  chancery. 

There  is,  however,  another  view  of  the  case,  which  appears 
to  me  to  be  quite  important  and  controlling  in  its  influence. 
It  is  quite  apparent  that  it  was  the  intention  of  the  testator  to 
have  all  his  estate  converted  into  personal  property  before  its 
final  distribution  among  his  children ;  for  except  the  provision  as 
to  the  last  payments  of  $25,000  to  his  daughters,  .in  respect  to 
which  there  may  be  an  investment  in  real  estate,  if  either  of  the 
daughters  shall  require  it,  every  portion  of  his  estate  going  to 
them,  either  in  the  first  instance,  or  on  the  ultimate  distributicHi, 
is  to  go  to  and  be  received  by  them  as  personal  property.    Th# 
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doctrine  of  equitable  cooversion  will  then  be  applicable  to  the 
whole  of  this  will  now  under  consideration,  and  I  am  bound  to 
regard  the  whole  of  the  property  in  question  as  personal.  (2 
Pow.  on  Dev.  60.  Leigh  4*  Dcd.  on  Eq.  Con.  1.  Kane  v. 
Ootty  24  Wend.  660.)  The  testator  had  an  absolute  right  to 
throw  it  into  this  shape  if  he  chose,  and  thus  withdraw  it  from 
the  operation  of  our  statute  of  trusts.  The  revised  statutes,  as 
to  trusts,  (1  R.  S.  627,  Art  2,)  have  nothing  to  do  with  per- 
sonal property,  either  directly  or  by  inference.  The  whole  ar- 
ticle is  confined  to  lands,  or  their  rents  and  profits.  In  regard 
to  personal  property,  the  absolute  ownership  is  not  inalienable 
unless  there  is  a  contingent  remainder,  and  the  contingency 
has  not  yet  occurred,  and  the  only  restriction  of  the  statute  in 
regard  to  trusts  of  personal  property  is  to  be  found  in  the  sections 
which  forbid  the  accumulation  of  the  income  or  profits  arising  from 
personal  property  beyond  the  cases  specified  m  the  statute. 
(1  R.  S,  773,  §§  3,  4,  5.) 

Now  it  seems  to  me,  that  regarding  this  estate  as  personal, 
there  are  two  difficulties  in  the  way.  1.  It  is  all  inalienable, 
by  reason  of  the  contingent  remainders.  The  first  takers  in  all 
instances  take  for  life  only,  and  the  remainders  go  over  either 
to  the  issue  of  the  tenant  for  life,  or  to  the  other  tenants  for  life, 
contingent  on  the  first  takers  dying  with  or  without  issue.  To 
support  these  remainders  a  trust  is  necessarily  created  in  the 
executors.  2.  It  has  already  been  held  by  the  court  of  chan- 
cery, in  Vail  v.  Vailj  (4  Paige,  328,)  that  it  was  the  intention 
of  the  will  that  this  trust  was  also  created  for  the  purpose  of 
accumulating  the  income  until  the  time  appointed  for  the  ulti- 
mate division  among  the  testator's  children,  and  that  such  de- 
vise for  accumulation  was  void  as  contravening  the  statute. 

Whatever  may  be  the  conclusion  as  to  whether  any  portion 
of  the  estate  is  inalienable  for  more  than  two  lives  in  being  at 
the  death  of  the  testator,  it  has  been  already  decided  that  one 
great  purpose  of  the  trust,  namely,  that  of  accumulation,  has 
failed ;  and  the  inquiry  remains,  whether  the  trust  will  be  sus- 
tained to  support  the  contingent  remainders,  when  its  chief  and 
primary  purpose  has  failed.    In  the  earlier  cases  of  Hdwley  v. 
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James^  and  Cosier  v.  LorUlard^  the  court  went  a  good  ways 
in  overthrowing  valid  portions  of  a  will  when  engrafted  into  a 
trust  which  was  in  some  respects  void.  But  in  later  cases,  a 
diflerent  disposition  has  been  shown,  and  I  regard  it  now  as 
well  settled,  especially  in  regard  to  trusts  of  personal  property, 
that  where  personal  estate  is  vested  in  trustees  upon  various 
trusts,  some  of  which  are  valid,  and  others  void,  the  courts  must 
sustain  those  which  are  legal  and  valid,  if  they  can  be  separa- 
ted from  those  which  are  illegal  and  void.  ( Van  Vechten  v. 
Van  Veghten^  8  Paige^  128.)  But  the  difficulty  in  this  case  is 
to  sustain  the  trust  to  support  the  contingent  remainders,  with- 
out carrying  along  with  it  the  trust  for  accumulation.  It  must 
be  borne  in  mind  that  the  trust  in  this  case  has  its  creation  not 
in  any  devise  of  the  estate  by  the  will  to  the  executors,  but  in 
the  implication  rendered  necessary  to  sustain  the  ultimate  pur- 
poses of  the  testator.  Thus,  as  an  accumulation  could  not  be 
effected  without  a  trust,  a  trust  was  necessarily  to  be  implied, 
and  it  would  be  difficult  now  to  sustain  the  trust,  without  car- 
rying along  with  it  the  purposes  out  of  which  it  had  its  origin. 
Those  purposes  have  already  been  declared  to  be  illegal  and 
void,  and  the  trust  which  had  its  origin  in  them,  must  necessa- 
rily fall  with  them.  And  the  intention  of  the  testator  as  inter- 
preted by  the  court  of  chancery,  clearly  mingles  the  illegal 
accumulations  with  the  residuum  in  regard  to  which  the  con- 
tiugent  remainders  are  framed  ;  and  if  the  provision  for  accu- 
mulation could  have  been  effected,  it  would  have  been  as  difficult 
to  separate  from  the  residuum  such  accumulations,  as  it  would 
any  portion  of  the  principal  fund.  The  two  are  intimately 
mingled  together  in  the  intention  and  ultimate  disposition,  as 
interpreted  by  the  court,  in  a  decision  from  which  I  repeat  I  do 
not  feel  myself  at  liberty  to  depart.  It  seems  to  me,  therefore, 
that  the  whole  trust,  with  its  purposes,  as  well  of  supporting 
contingent  remainders  as  of  accumulating  the  income,  must 
necessarily  fall  together,  because  they  can  not  be  separated,  and 
one  can  not  be  sustained  without  carrying  the  other  along 
with  it. 
I  have  already  had  occasion  toremark^  that  on  the  principles 
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tjt  equitable  conversion,  the  whole  estate  of  the  testator  is  to  6e 
regarded  as  personal  property.  Although  the  statute  in  regard 
to  uses  and  trusts  does  not  apply  to  personal  property,  the  stat- 
ute in  regard  to  future  estates  in  lands  does.  (1  R.  S.  773,  §  2.) 
There  is  more  than  one  trust  in  this  will.  One  arising  by 
necessary  implication,  and  so  held  in  4  Paige,  out  of  the  direc^ 
tion  to  apply  the  rents  and  profits  of  either  real  or  personal  to 
the  support  and  education  of  the  minor  children,  and  the  other 
expressly  created,  commencing  on  the  final  division  of  the  prop- 
erty among  the  children.  The  first  trust  necessarily  expired 
on  the  youngest  child's  attaining  the  age  of  21.  And  the  sec- 
ond would  not  begin  until  such  child  should  attain  the  age  of 
25,  nor  then  unless  the  widow  should  be  dead.  The  second 
trust,  then,  is  a  future  estate  limited  to  commence  in  possession 
at  a  future  day  without  the  intervention  of  a  precedent  estate. 
(1  R.  S.  723,  §  10.)  And  it  is  contingent  because  the  person 
to  whom  it  is  limited — ^whether  one  or  more  of  the  children  of 
the  testator,  or  the  issue  of  some  such  child  who  may  have 
died — ^is  uncertain.  (Id.  i  13.)  Such  a  contingent  future  es- 
tate is  inalienable,  because  there  are  no  persons  in  being  by 
whom  an  absolute  fee  in  possession  can  be  conveyed,  and  is 
void  in  its  creation  if  the  power  of  alienation  is  suspended  for  a 
longer  period  than  two  lives  in  being  at  the  death  of  the  testa- 
tor.   {Id.  §i  14,  15.    1  R.  S.  773,  §  1.) 

In  regard  to  some  of  the  bequests,  it  seems  to  me  that  the 
power  of  alienation  is,  or  rather  may  be  suspended  for  an  ille- 
gal period.  Thus,  in  the  five  bequests  of  $60,000  each,  to  the 
daughters,  each  takes  for  life  only.  If  either  of  them  should 
die  before  attaining  the  ages  of  twenty-one  or  twenty-five,  leav- 
ing issue,  such  issue  might  take  for  life  only ;  for  the  provision 
of  the  will  is,  that  in  case  either  of  the  children  die,  leaving  no 
lawful  issue  living  at  the  time  the  payments  are  to  be  made,  tbe 
amount  is  to  form  part  of  the  residuum,  and  when  it  gets  into 
the  residuum,  it  may  still  be  held  for  life  only,  for  the  first  taker 
of  the  residuum  takes  for  life  only,  and  none  of  the  daugbten 
take  oi  the  residuum  otherwise  than  for  life,  except  where  they 
take  as  contingent  remaindermen*    Thd  whole  of  these  sunas 
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then,  have  been  so  devised  that  the  power  of  alienatioo  may  be 
suspended  for  at  least  three  lives  in  being,  the  last  life  being 
provided  for  in  the  future  estate  created  by  the  devise  of  the  re- 
siduum. Such  future  estate  must,  therefore,  be  regarded  as 
void  in  its  creation.  (1  R.  S.  723,  §  14.)  No  option  is  left ; 
for  though  by  section  17  it  is  declared  that  where  a  remainder 
is  limited,  on  more  than  two  successive  estates  for  life,  all  the 
life  estates  subsequent  to  the  two  first  shall  be  void,  and  the  re- 
mainder take  effect  as  if  no  other  than  the  two  life  estates  had 
been  created,  yet  section  14  declares  that  the  future  estate  itp 
self  shall  be  void  in  its  creation,  sLnd  not  merely  the  limitations 
over.  Both  these  sections  must  b6  allowed  to  operate,  and  that 
can  only  be  done  by  holding  that  section  17  applies  only  te 
present,  and  not  to  future  estates.  The  effect  of  this  is  not  eda* 
fined  merely  to  that  part  of  the  property  whose  alienation  may  be 
illegally  suspended — but  it  is  broader,  it  destroys  the  future  esr 
tate  itself,  and  destroys  it  in  toto,  because  it  declares  it  void  in 
its  very  creation.  This  principle  is  not  new  in  our  jurispra«- 
dence.  It  is  the  application  of  the  maxim,  that  the  statute  des- 
troys whatever  it  touches,  while  the  common  law,  as  a  nursing 
father,  saves  what  it  can — vcUecU  quantum  vdlere  potest — nmd 
is  of  frequent  occurrence :  for  instance,  in  relation  to  fraudu* 
lent  conveyances,  where  not  merely  is  the  illegcil  provision  ovet^ 
thrown,  but  the  instrument  itself,  the  conveyance  or  futuM 
estate,  or  whatever  it  may  be  that  may  be  resorted  to  as  the 
means  of  effecting  an  unlawful  purpose; 

A  question  yet  remains  to  be  considered ;  and  that  is  how  fiv 
the  decree  in  the  suit  of  Vail  v.  Vail  is  a  bar  to  the  relief  sought 
in  this  suit.  The  point  is  not  raised  by  the  pleadings,  but  htimg 
presented  in  behalf  of  the  infamt  defendants  who  by  their  goajMU 
ians  ad  litem  have  put  in  a  general  answer,  it  can  not  be  over* 
looked.  I  have  not  before  nie  the  bill  of  complaint  filed  in  that 
suit,  and  have  not  therefore  any  means  of  ascertaining  with 
certainty  the  character  of  the  relief  therein  sought:  The  report 
of  the  case  in  4  Paijo^e  states  that  the  bill  was  filed  td  dbiaiB 
4be  decision  of  the  court  as  to  the  construction  of  c^rUin  p«rls 
ol  fim  will,  and  that  by  it,  it  was  daimed  that  each  of  the  <sUt 
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dren  was  entitled  to  l-6th  of  the  rents  and  profits  of  the  real 
estate  and  l-6th  of  the  income  of  the  residue  of  the  personal  es- 
tate after  satisfying  certain  legacies ;  and  the  chancellor  in  his 
decision  declares,  that  the  principal  if  not  the  only  question  be- 
fore him  was  as  to  the  disposition  of  such  rents,  profits  and  in- 
come. He  thereupon  proceeded  to  dispose  of  that  question,  and 
in  his  opinion,  as  well  as  in  the  final  decree  in  that  suit,  he  al- 
luded to  and  disposed  of  that  question  and  none  other.  This  is 
all  the  means  I  have  of  ascertaining  the  purposes  and  objects 
of  that  suit.  There  is  no  doubt  of  the  soundness  of  the  princi- 
ple contended  for,  viz.  that  the  judgment  or  decree  of  a  court 
possessing  competent  jurisdiction  shall  be  final,  not  only  as  to 
the  subject  matter  thereby  determined,  but  as  to  every  other 
matter  which  the  parties  might  litigate  in  the  cause  and  which 
they  might  have  had  decided.  (Le  Ghien  v.  ChmvemeuTy  1 
John.  Cki8,  492.)  But  a  former  decree,  to  be  a  good  bar,  must 
have  been  between  the  same  parties  and  for  the  same  subject 
matter.    (2  Storjfs  Eq.  Jur.  §  1523.) 

In  this  case  I  have  no  means,  as  I  have  already  remarked,  of 
determining  that  the  subject  matter  of  the  former  suit  and  of 
this  are  the  same,  but  on  the  other  hand,  so  far  as  I  can  gather 
firom  the  papers  before  me,  the  subject  matter  of  the  former  suit, 
it  related  only  to  the  rents,  profits  and  income  of  the  estate  until 
the  final  distribution  of  the  estate  itself;  whereas  the  suit  now 
under  consideration  relates  wholly  to  such  final  distribution,  and 
in  no  re^ct  afiects  such  intermediate  income ;  and  the  parties 
are  clearly  not  the  same,  for  none  of  the  remaindermen,  (al- 
though some  were  then  in  esse,)  were  parties  to  that  suit,  while 
they  are  all  parties  to  this,  and  it  was  not  competent  for  the 
court  in  that  suit  to  pronounce  upon  the  rights  of  such  remain- 
dermen, while  here  it  is  competent  to  do  so.  To  allow  that  suit 
to  be  a  bar  to  this  would  be  to  give  here  to  the  decree  in  it  an 
authority  and  binding  influence  over  those  who  were  not  parties 
to  it,  and  were  not  bound  by  it,  in  any  other  form.  It  was  in- 
sisted on  the  argument,  that  the  contingent  remaindermen 
would  be  bound  by  a  decree  in  the  suit  where  the  owners  of  the 
partjcnlar  estate  were  parties,  and  therefore  they  were  not  m^ 
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cesBary  parties.  This  would  be  trae  of  the  unborn  remainder- 
men, from  the  necessity  of  the  case,  and  in  such  case  a  decree 
might  bind  the  persons  not  in  being.  {Siory^s  Eq.  PL  i  146. 
Oiffard  v.  Hart,  1  Sch.  ^  Lefroy,  408.)  But  it  is  not  true  of 
remaindermen  then  in  esse ;  and  there  were  such  at  the  time 
of  the  former  suit  who  were  not  made  parties.  Beyond  this, 
the  doctrine  of  virtual  representation  to  the  exclusion  of  a  re- 
mainderman from  being  a  party  does  not  extend,  except  in  the 
single  case  of  the  first  tenant  in  tail  in  esse,  in  whom  is  vested 
an  estate  of  inheritance,  and  who  may  therefore  represent  those 
who  may  claim  in  remainder  or  reversion  after  such  vested  es- 
tate of  inheritance.  {CcUv.  on  Parties,  48,  62.)  The  doctrine 
can  not,  however,  help  out  the  bar  which  is  set  up  in  this  case, 
because  there  were  remaindermen  in  esse  who  were  not  made 
parties  to  the  former  suit,  and  coidd  not  be  bound  by  a  decree 
in  it. 

The  result  of  this  examination  being  that  the  ultimate  dispo- 
ffltion  in  the  will  is  void,  and  that  as  to  the  residuum  of  his  es- 
tate, the  testator  died  intestate,  a  question  remains  as  to  the 
rights  of  his  wife  and  her  second  husband,  M.  Morin. 

The  second  marriage  was  made  in  France,  where  M.  Morin 
was  domiciled,  and  where  Madame  Morin  died,  so  that  his 
rights  in  the  matter  are  to  be  determined  by  the  laws  of  France. 
My  imperfect  knowledge  of  those  laws,  and  the  hazard  tliat  I 
necessarily  incur  of  falling  into  son^e  error  in  regard  to  them, 
cause  me  to  approach  the  decision  of  this  point  with  much  diffi- 
dence, and  to  regret  that  those  laws,  so  far  as  they  affect  this 
question,  had  not  been  fully  proved  before  me.  As  I  under- 
stand the  French  law,  marriage  does  not  alter  the  rights  of  the 
parties  to  any  property  they  respectively  owned  before  marriage ; 
the  property  of  each  continues  his  or  her  own  separate  property, 
independent  of  any  control  by  the  other.  The  rights  of  the  par- 
ties may  be,  and  in  this  case  were,  defined  and  regulated  by 
contract  between  them  before  marriage.  There  are  two  prin- 
ciples, either  of  which  may  be  adopted  in  such  a  contract 
1.  Communanti,  or  community  of  goods.  2.  Regime  dotal,  or 
dotal  system.    The  parties  may  declare  in  general  terms  that 
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i\Mf  intend  to  many  either  under  the  principle  of  cammnidty 
of  goods,  or  under  the  dotal  system.  {Code  Napoleon,  ArL 
1391.)  The  principle  of  community  merges  all  the  personal 
property  of  the  wife,  present  and  future,  and  all  the  income  of 
her  real  estate,  into  an  eventual  commimity  of  goods,  of  which 
the  husband  bias  the  entire  disposal,  without  liability  to  account 
to  any  one  for  the  same. 

The  conununit;^  eml^races  1.  All  the  personal  property  which 
the  parties  owned  on  the  day  of  the  celebration  of  the  marriage, 
together  with  all  the  pecsonal  property  that  may  come  to  them 
during  marriage,  by  descent,  or  even  by  donation,  if  the  donor 
has  not  expressed  himself  to  the  contrary.  2.  All  income,  in- 
terest, and  arrears  accruing  during  marriage.  3.  All  real  prop- 
erty acquired  during  marriage.  {Code  Nap.  1400.)  Real  prop- 
erty owned  by  the  parties  before  marriage,  or  coming  to  them 
during  its  continuance,  by  descent,  does  not  enter  into  the  com- 
munity.   {Code  Nap.  1404.) 

The  dotal  system  has  a  different  effect,  and  aims  at  keeping 
separate  the  respective  rights  of  the  parties  to  such  properly  as 
they  owned  before  marriage,  and  especially  to  secure  to  the  wife 
the  exclusive  control  and  enjoyment  of  her  estate,  principal  and 
income,  unless  surrendered  to  the  husband  by  express  stipula- 
tion. The  parlies  having  agreed  to  contract  marriage  under 
the  dotal  system,  must  declare  such  intention  in  a  specific  clause 
of  the  contract  A  mere  declaration  that  the  wife  settles  upon 
herself  certain  property,  or  that  the  parlies  marry  without  com- 
munity, is  not  enough.  {Code  Nap.  1391,  1392.)  Besides 
making  the  specific  declaration,  she  must  constitute  her  dowry; 
that  is,  enumerate  the  parcels  of  property  of  which  it  is  to  be 
composed.  {Code  Nap.  1541.)  The  dowry  is  the  properly 
which  the  wife  brings  to  her  husband  in  support  of  ihe  expenses 
of  the  marriage.  {Code  Nap.  1540.)  The  settlement  of  the 
dowry — constitution  de  la  dot — may  embrace  all  the  present 
and  future  properly  of  the  wife,  or  all  her  present  property  only, 
or  part  of  her  present  and  future  properly,  or  even  an  individual 
article.  The  settlement,  in  general  terms,  of  all  the  wife's  prop* 
erty,  does  not  comprehend  future  property.    {Code  Nap.  1542.) 
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The  husband  alone  has  the  management  of  the  property  in 
dowry  during  the  marriage ;  {Id.  1549 ;)  and  he  or  his  heirs 
can  be  compelled  to  restore  the  dowry  after  the  dissolution  of 
the  marriage.  {Id,  1549, 1564.)  Hence  it  would  seem  that 
the  wife  retains  in  herself  the  ownership  of  the  principal  that  is 
put  into  dowry,  the  income  only  going  to  the  husband  during 
coverture ;  and  abo  retains  to  herself  the  ownership  of  all  prop- 
erty not  put  into  the  dowry,  and  that  on  her  death  it  goes  to 
her  heirs,  to  whom  the  husband  is  bound  to  restore  the  princi- 
pal. All  the  property  of  the  wife,  which  has  not  been  constitu- 
ted dowiy,  is  paraphernal.  The  husband  can  not  meddle  with 
such  property.  {Code  Nap.  1574.)  The  wife  retains  the  con- 
trol and  enjo3rment  of  her  paraphernal  property,  but  she  can  not 
alienate  it,  nor  appear  in  judgment  in  respect  of  such  property, 
without  the  permission  of  her  husband,  or  if  this  be  refused, 
without  the  authorization  of  the  court.     {Code  Nap.  1576. 

Hence  it  would  seem  that,  without  a  specific  contract,  mar- 
riage does  not,  under  the  French  law,  abridge  or  alter  the  rights 
of  the  wife  to  any  property  she  owned  previous  to  the  marriage, 
or  which  subsequently  falls  to  her :  that  a  marriage  contracted 
under  the  principle  of  community^  places  the  parties  substan- 
tially on  the  same  footing  as  at  common  law ;  that  under  the 
dotal  system^  the  wife's  property  remains  entirely  her  own,  un- 
less she  has  specifically  in  the  marriage  contract  constituted  it 
her  dowry,  or  made  it  dotal ;  that  where  she  has  constituted  no 
dowry,  her  property  remains  paraphernal,  or  entirely  her  own, 
the  husband  having  no  farther  interest  in  it  than  to  compel  her, 
out  of  it,  to  contribute  to  household  expenses :  that  to  constitute 
property  dotal,  it  must  be  specifically  mentioned  and  described, 
and  that  what  is  so  mentioned,  the  husband  may  enjoy  the  in- 
come of  during  marriage,  but  the  principal  still  belongs  to,  and 
must  be  returned  to  the  wife  or  her  heirs,  on  the  dissolution  of 
the  marriage,  and  that  her  property  not  constituted  dotal,  re- 
mains paraphernal — that  is,  her  own  separate,  exclusive  property, 
fee,  principal  and  income,  in  possession  at  the  time  of  the  mar- 
riage, or  coming  to  her  afterwards,  subject  only  to  its  liability  to 
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contribute  to  household  expenses,  and  restricted  as  before  men- 
tioned in  the  power  of  alienation. 

Under  this  law,  thus  briefly  stated,  M.  Morin  and  Madame 
Salles  entered  into  an  ante-nuptial  conti'act,  in  which,  by  Art 
I.  they  declared  that  they  adopted  as  the  basis  of  the  civil  con- 
ditions of  their  marriage,  the  dotal  system,  such  as  it  is  defined 
by  the  provisions  of  articles  1640,  and  the  following  of  the  civil 
code  of  the  French,  and  by  Art.  lY.  the  wife  sets  forth  the  par- 
cels of  property  which  are  to  constitute  her  dowry }  viz.  the  in- 
come of  one-third  of  the  property  belonging  to  the  estate  of  her 
late  husband,  as  therein  set  forth,  referring  to  the  decision  in 
the  case  of  Vail  v.  VaU^  three  mortgages  specifically  mentioned, 
valued  at  83,600  francs,  personal  effects  and  wearing  apparel 
valued  at  7000  francs,  and  divers  personal  goods,  silver  plate, 
and  her  own  jewelry,  valued  at  13,060  francs.  By  Art.  VI.  en- 
titled "  Constitution  of  the  Dowry,''  it  is  declared  that  "  all  the 
present  property  of  the  intended  wife,  and  all  such  ad  may  come 
to  her  hereafter,  by  descent,  donation,  legacy  or  otherwise,  is 
and  shall  remain  dotal  to  the  intended  wife."  Under  these  pro- 
visions of  the  marriage  contract  and  the  laws  of  France,  I  can 
entertain  no  doubt  that  on  the  death  of  Madame  Morin,  all  her 
interest  and  estate  in  her  first  husband's  property  passed  to  her 
heirs,  and  that  her  second  husband,  M.  Morin  had  no  right  in 
or  title  to  it. 

There  are,  however,  other  provisions  of  the  marriage  contract 
and  of  the  French  laws  which  bear  on  this  question,  and  which 
may  not  be  overlooked.  Persons  entering  into  the  marriage 
contract  under  the  dotal  system  may  establish  other  property 
relations  between  them,  without  impairing  the  rights  of  property 
secured  to  each  by  that  system,  and  that  is  by  forming  a  co- 
partnership of  acquisitions.  {SociSte  d^ Acquets;  Code  Nap. 
1681.)  The  object  of  this  association  is  to  regulate  and  de- 
termine the  rights  of  the  parties  to  such  property  as  may  be  ac- 
quired during  the  marriage  from  savings  and  accumulations, 
whether  derived  from  the  income  of  property  made  dotal  or  from 
earnings  or  proceeds  of  their  joint  industy,  thus  securing  to  the 
wife  and  her  heirs  a  share  in  such  savings  or  acquisitions^ 
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whereby  the  wife,  on  the  death  of  her  husband,  or  the  wife's 
heirs  on  her  death,  may  take  back  not  only  the  principal  of 
that  which  has  been  made  dotal,  but  so  much  of  the  income 
thereof  as  may  have  been  saved  during  marriage.  "  In  such 
case  after  each  party  has  levied  and  taken  back  his  or  her  dowry 
duly  constituted,  the  division  of  the  profits  of  the  SocietCj  com- 
prises the  acquisitions  made  by  the  parties  jointly  and  severally 
during  the  marriage,  whether  arising  from  the  proceeds  of  their 
joint  industry,  or  from  the  savings  out  of  the  fruits  and  income 
of  the  property  of  either."  {Code  Nap.  1498.)  The  marriage 
contract  between  these  parties,  in  its  Article  II.  declared  that 
"  Nevertheless  there  shall  be  between  the  said  intended  husband 
and  wife  a  SociSte  d^ Acquets,  the  operation  of  which  shall  be 
regulated  in  conformity  with  articles  1498  and  1499  of  the  code, 
subject  to  the  modifications  mentioned  in  the  contract  f  and  by 
Article  IX.  entitled  '^  power  of  the  wife  to  take  back  her  own,'' 
it  is  declared  that  ^'  the  intended  wife  or  her  children  shall,  on 
renouncing  the  Society  d^ Acquets,  have  the  right  to  take  back 
all  the  property  belonging  to  (he  intended  wife  which  has  been 
designated  above,  or  such  as  shall  legally  represent  it,  together 
with  all  the  property,  personal  and  real,  which  may  have  come 
to  her  during  the  marriage  by  descent,  donation,  legacy  or  other- 
wise." Article  1499  of  the  Code  Nap.  enacts  that  such  personal 
property  existing  at  the  time  of  the  marriage,  or  which  may 
have  come  to  the  parties  since,  as  shall  not  have  been  identified 
by  inventory  or  statement  in  due  form,  shall  be  deemed  to  have 
been  acquired  and  be  considered  as  acquisition.  Now  whether 
the  right  of  Mad.  Morin  to  a  distributive  share  of  her  first  hus- 
band^s  estate,  by  reason  of  the  failure  of  the  ultimate  devise  of 
it,  be  regarded  as  dotal  under  article  6  of  the  marriage  con- 
tract, or  as  acquisition  under  article  1499  of  the  code,  she,  on 
the  death  of  Morin,  and  her  children  on  her  death,  seem  to  have 
had  the  undoubted  right  reserved  by  articles  2d  and  9th  of  the 
marriage  contract  to  take  it  back  as  their  own  property,  exempt 
firom  any  claim  of  Morin  to  any  thing  else  than  its  income  du- 
ring the  existence  of  the  marriage. 
If  any  doubt,  however,  existed  as  to  the  rights  of  M. 
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uader  the  marriage  contract,  they  seem  to  me  to  have  been  ef- 
fectually removed  by  the  compromise  made  between  him  and 
the  heirs  of  Mad.  Morin  in  France  after  her  death,  and  con- 
firmed in  due  form  by  the  judgment  of  d  Competent  tribunal. 
The  10th  article  of  that  compromise  is  as  follows :  By  means 
of  the  execution  of  these  presents,  and  whatever  may  have  been 
the  rights  of  Mad.  Morin  to  the  property  existing  on  the  day  of 
the  death  of  her  first  husband,  and  whatever  may  be  M.  Morin's 
rights  to  the  property  of  the  society  of  acquisitions,  {Sur  les  biens 
de  la  Socieie  d^ Acquets,)  M.  Morin  shall,  under  no  pretext  what- 
ever, prefer  any  claim  against  the  heirs  of  his  wife,  which  shall 
have  for  its  object  to  augment  the  funds  of  said  society,  {VAciif 
de  la  societS,)  nor  shall  said  heirs  prefer  any  claims  against  M. 
Morin. 

Under  this  view  of  the  case  M.  Morin  can  be  regarded  as  en- 
titled only  to  so  much  of  the  income  of  his  wife's  share  of  her 
first  husband's  estate,  as  had  been  earned  and  had  not  been  paid 
to  him  at  the  time  of  her  death,  and  to  nothing  more.  That 
may  be  ascertained  on  a  reference,  imless  otherwise  agreed 
among  the  parties. 

And  as  to  the  residue  of  this  case,  it  is  to  be  decreed  that  the 
specific  bequests  of  $500  to  the  French  Benevolent  Society,  of 
$250  to  the  Roman  Catholic  Orphan  Asylum,  the  bequests  to 
the  testator's  cousin.  Crozes  le  fils,  to  his  cousin  bom  soubries, 
the  wife  of  Laquide,  to  Francis  Youett  and  his  children,  the  be- 
quests of  $10,000  to  Mrs.  Tonnele,  and  of  $75,000  to  the  son, 
be  and  stand  effectual  and  valid,  and  that  as  to  the  residue  of 
his  property,  the  testator  died  intestate,  and  such  residue  must 
be  distributed  among  his  next  of  kin  as  personal  property. 

The  provision  of  the  will  that  the  testator's  children  ehall 
share  equally  in  his  estate,  is  untouched  by  any  of  the  consid- 
erations which  have  been  mentioned.  His  direction  is  that  all 
of  his  estate  which  shall  remain  shall  be  allotted  and  set  apart 
for  the  use  and  benefit  of  his  six  children  and  their  issue,  and 
in  such  proportions  as  to  equalize  with  interest  the  previous  ad- 
vances which  shall  have  been  made  by  the  executors,  sariag 
Iha  $10,000  given  to  Mrs.  Tonnele,  and  the  $36,000  devised 
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for  the  uw  of  his  wife.  In  the  final  distribution,  therefore,  each 
of  the  daughters  will  be  charged  with  the  $50,000  received  by 
each,  and  the  son  with  the  $75,000  received  by  him,  with  in- 
terest, and  the  residue  of  the  estate  be  so  divided  as  to  make 
them  equal  with  each  other. 

The  costs  of  all  the  parties,  with  reasonable  counsel  fees,  to 
be  paid  out  of  the  residuum  before  distribution,  and  for  the  pur- 
poses of  distribution  there  will  be  a  reference  to  Thomas  Addis 
Emmet,  with  a  reservation  of  other  questions  until  the  coming 
in  of  the  report. 


Allegany  General  Term,  September,  1849.    MuUett^  Silly 

and  Marvin^  Justices. 

Le  Couteulx  vs.  The  Boa^d  of  Supervisors  of  Erie 

County. 

The  act  of  Hay  13,  1846,  to  equalize  taxation,  ia  not  Toid  aa  being  an  9X  pod 

facto  law ;  it  not  being  deeigned  to  operate  retrospectively. 
A  leaae  for  a  term  of  thirty  yean,  ezecoted  before  that  act  took  effect,  ie  withSa 

the  panriew  of  the  act,  and  the  lenti  therein  reserved  are  liable  to  taxation ; 

aHhottgh,  at  the  panage  of  the  act,  the  lease  had  less  than  twenty-one  years 

tomn. 

A  lease  of  laud  lying  in  the  city  of  Bufiaio  was  executed  by 
Louis  Le  Couteulx  to  Samuel  Johnson,  by  which  a  term  was 
created,  commencing  on  the  first  day  of  May,  1836,  to  termi- 
nate on  the  first  day  of  May,  1865,  and  by  which  an  annual 
rent  was  reserved,  to  be  paid  by  Johnson.  The  plaintiff  be- 
came the  owner  of  this  lease,  and  entitled  to  the  rents  reserved 
by  it,  as  devisee  of  the  lessor.  Under  the  act  of  May  13, 1846, 
{Se9s.  Laws,  466,)  entitled  "  an  act  to  equalize  taxation,"  a  tax 
was  imposed  upon  these  rents,  and  collected  of  the  plaintiffi 
amounting  to  $200  and  upwards.  The  plaintiff  brought  this 
suit  to  recover  back  the  sum  so  collected.    The  defendants 
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put  in  a  demurrer  to  the  complaiat,  and  the  cause  was  referred 
by  consent.  The  referee  reported  in  favor  of  the  defendants, 
and  the  plaintiff  moved  to  set  aside  his  report  The  construc- 
tion and  effect  of  the  first  section  of  the  act  referred  to  present 
the  only  questions  argued. 

Geo.  W.  Clinton^  for  the  plaintiff,  presented  the  following 
points :  1.  The  act  to  equalize  taxation  is  void,  as  an  ex  post 
facto  law.  2.  The  lease  described  in  the  complaint  is  not  a 
lease  for  more  than  twenty-one  years,  witliin  the  meaning  of 
the  act,  it  having  less  than  twenty-one  years  to  run  when  the 
act  took  effect.  3.  The  act  is  unjust  and  oppressive  in  its  ope- 
ration, and  if  it  will  bear  two  constructions,  that  should  be  adopt- 
ed which  will  produce  the  least  injustice.  Such  construction 
will  make  it  applicable  only  to  leases  having  more  than  twenty- 
one  years  to  run  after  its  passage. 

S.  6r.  HaveUy  for  the  defendants. 

By  the  Court,  Sill,  J.  The  first  section  of  the  act  of  1846, 
which  is  presented  for  construction,  is  as  follows :  <'  It  shall  be 
the  duty  of  the  assessors  of  each  town  and  ward,  while  engaged 
in  ascertaining  the  taxable  property  therein,  by  diligent  inquiiy, 
to  ascertain  the  amount  of  rents  reserved  in  any  leases  in  fee, 
or  for  one  or  more  lives,  or  for  a  term  of  years  exceeding  twenty- 
one  years,  and  chargeable  upon  lands  within  such  town  or 
ward,  which  rents  shall  be  assessed  to  the  person  or  persons 
entitled  to  receive  the  same,  as  personal  estate,  which  it  is  here- 
by declared  to  be  for  the  purpose  of  taxation  under  this  act,  at 
a  principal  sum,  the  interest  of  which  at  a  legal  rate  per  annum 
shall  produce  a  sum  equal  to  such  annual  rent,"  d&c» 

Whether  the  legislature  have  power  to  pass  a  law  for  the 
purposes  of  taxation,  which  is  designed  to  operate  retrospective- 
ly, is  a  question  not  presented  in  this  case.  Such  is  neither  the 
effect  or  intent  of  the  statute.  It  imposes  no  burden  on  rents 
paid  or  payable  before  its  passage.  It  looks  to  the  future  alonei 
subjecting  to  taxation  rents  reserved  in  leases  of  a 
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eharacler,  mceining  after  the  act  takes  effect.  The  argumeDt 
presented  by  the  plaintiff's  counsel,  npon  his  first  point  is,  that 
the  rent  is  reserved  by  a  contract  made  prior  to  the  enactment 
of  the  statute,  and  the  imposition  of  the  tax  impairs  the  value 
of  the  lease  to  the  plaintiff.  It  is  not  easy  to  perceive  how  a 
law,  providing  for  taxation,  can  be  framed,  which  will  not  in 
the  outset  encounter  the  same  objection.  The  imposition  of  a 
tax  for  the  first  time  upon  land,  and  the  increase  of  the  tax  to 
meet  any  peculiar  exigency,  will  in  the  same  sense  impair  the 
value  of  the  purchase  to  the  owner.  Upon  the  same  principle 
the  power  of  the  leirislature  to  tax  specific  personal  property« 
mJl  carriages,  ^,  &c.  mustX  deni^  becaui  it  w^ 
when  acquired,  free  from  the  burden.  This  objection  can  not 
be  sustained. 

We  are  also  of  the  opinion  that  leases  which  originally  crea- 
ted a  term  exceeding  twenty-one  years  are  within  the  purview 
of  the  act,  although  the  term  may  expire  within  that  number 
of  years  after  the  statute  took  effect.  The  assessors  are  directed 
to  ascertain  the  rents  reserved  by  "  leases  for  a  term  of  years 
exceeding  twenty-one  years,"  not  rents  of  unexpired  terms  ex- 
ceeding  twenty-one  years,  nor  rents  of  leases  having  yet  mare 
than  twenty-one  years  to  run. 

This  was  originally  a  lease  for  a  term  of  thirty  years,  and 
confessedly  belonged  to  one  of  the  classes  specified  in  the  section 
quoted.  Although  the  term  created  by  it  will  by  reason  of 
lapse  of  time  since  its  creation  expire  within  a  much  shorter 
period,  still  it  is  appropriately  called  a  term  for  thirty  years^ 
whether  we  apply  the  legal  definition,  or  adopt  the  ordinary 
acceptation  of  this  language.  If  the  length  of  the  unexpired 
term  were  admitted  as  the  test  by  which  to  determine  what 
cases  are  within  the  act,  rents  reserved  by  leases  made  after 
the  act  passed  would  be  exempt  from  taxation  during  the  last 
twenty-one  years  of  the  terms  created  by  them — a  consequence, 
we  think,  not  in  contemplation  of  the  legislature. 

It  is  said,  in  the  third  place,  that  the  construction  which  we 
are  inclined  to  adopt  will  be  unjust  and  oppressive  upon  persons 
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in  the  situation  of  the  plaintiff,  subjecting,  as  it  is 
claimed,  their  property  to  double  taxation. 

If  the  statute  were  really  ambiguous  it  would  be  our  duty  to 
adopt  that  construction  which  while  it  carried  out  the  general 
design  of  the  legislature  would  produce  the  least  injustice  in  its 
administration.  But  in  the  absence  of  any  serious  doubt  of  the 
true  construction  of  the  law,  we  can  not  interpose  our  judg- 
ment to  save  the  plaintiff  from  what  he  deems  injustice  in  its 
operation  upon  him. 

The  power  of  taxation  in  this  state,  and  in  every  constitu* 
tional  government,  is  vested  in  the  legislature.  That  body 
must  decide  upon  the  necessity  or  expediency  of  a  tax,  the 
principle  upon  which  it  shall  be  imposed,  and  the  mode  of  col- 
lecting it  The  people  have  a  light  to  expect  that  their  repre* 
sentatives,  in  the  exercise  of  this  high  prerogative  of  sovereignty, 
will  adopt  a  principle  of  taxation  which  will  as  fsu:  as  practica* 
ble  impose  a  just  proportion  of  the  public  burden  upon  all  who 
enjoy  the  protection  of  the  laws.  But  if  they  depart  from  thb 
principle,  in  the  exercise  of  their  legislative  functions,  the  reme- 
dy is  not  in  a  court  of  law.  The  only  security  the  people  have 
against  an  abuse  of  this  power,  and  against  unequal  and  unjust 
taxation,  consists  in  the  interest,  wisdom,  and  integrity  of  the 
legidator  and  his  responsibility  to  his  constituents.  (4  Petersj 
663.  4  Wend.  428.  24  Id.  65.)  The  report  of  the  referee 
was  right,  and  there  must  be  judgment  on  it  for  the  defendants, 
with  costs. 
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Gadwell  vs.  Colgate  and  others 

When  an  attachment  was  iMmed  against  a  non-naident  debtor,  on  ai&datita 
which  were  inanffieient  to  confer  jmiidiction  on  the  officer  iaraing  it|  and  after 
a  le^  made  by  the  sheriff  on  the  piopertj  of  the  debtor,  the  latter  psocnred 
its  release  by  executing  and  delivering  abend  with  sureties,  reciting  the  issu- 
ing of  the  attachment,  and  conditioned  as  required  by  statute,  for  the  payment 
of  the  debt,  with  interest,  costs,  &c.  the  bond  was  adjudged  to  be  void. 

Where  a  suit  is  brought  on  such  bond,  by  the  creditor  against  the  debtor  and  his 
sureties,  the  defendants  are  not  estopped  ftom  setting  up  the  inyaiidi^  of  such 
bond  and  availing  themselves  of  the  ground  that  the  proceedings  under  which 
the  property  was  seized,  were  void. 

Demurrer.  The  declaration  was  on  a  bond  taken  under 
sections  67  and  68,  2  R.  S.3d  ed.  p.  72.  The  first  count  set 
forth  a  proceeding  in  favor  of  the  plaintiff,  a  resident  of  this 
state,  against  William  Woodworth  as  a  non-resident  debtor,  by 
attachment  issued  on  the  26th  of  August,  1846,  by  Frederick  P. 
Stevens,  Esq.  first  judge  of  Erie  county,  counsellor,  &c.  The 
substance  of  the  application  was  set  forth  in  due  form,  and  the 
further  averment  that  there  was  attached  to  said  application  an 
affidavit  sworn  to  before  said  first  judge  on  the  day  last  afore* 
said,  in  which  it  was  set  forth  that  said  plaintiff  then  had  a  de- 
mand against  the  said  Woodworth  personally,  arising  upon  con- 
tract made  in  the  state  of  Indiana,  amounting  to  $100  and  up- 
wards, and  that  the  said  Woodworth  was  then  indebted  to  the 
said  plaintiff  in  the  sum  of  $2267,22,  over  and  above  all  dis- 
counts, and  that  the  said  Woodworth  was  not  then  a  resident 
of  this  state,  but  that  he  then  resided  at  Lafayette  in  the  state 
of  Indiana,  or  elsewhere  out  of  the  state  of  New- York. 

And  it  was  further  set  forth  in  the  declaration  that  there  was 
annexed  to  said  application  another  affidavit  sworn  to  on  the 
day  last  aforesaid,  before  the  said  first  judge,  by  John  C.  Hay- 
ward  and  Solomon  Drullard  respectively,  who  were  the  persons 
of  that  name  mentioned  in  the  application,  in  and  by  which 
affidavit  last  mentioned  each  of  said  persons  last  named  stated 
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and  swore  that  said  Woodworth  then  resided  at  Lafayette  in 
the  state  of  Indiana^  or  elsewhere  out  of  the  state  of  New-  York, 
as  each  of  said  persons  verily  believed  to  be  true,  and  that  nei- 
ther said  Hay  ward  nor  said  Drullard  were  interested  in  said  ap- 
plication. The  declaration  further  averred  the  issuing  of  the 
warrant  of  attachment,  and  that  on  the  same  day  of  the  deliv- 
ery thereof  to  the  sheriff  of  the  county  of  Erie  to  be  exacuted, 
Woodworth  applied  to  said  judge  for  an  order  to  dischaige 
the  warrant,  and  that  for  the  purpose  of  procuring  such  dis- 
charge the  bond  sued  on  was  made  by  the  defendants  in  this 
suit,  and  duly  acknowledged  and  delivered  to  said  judge,  who 
approved  the  same,  and  thereupon  made  his  order  discharging 
the  attachment. 

The  bond  was  in  the  penal  sum  of  $4415,44,  recited  the  pro- 
ceedings before  the  judge,  and  was  subject  to  a  condition  to 
pay  Cadwell  the  amount  justly  due  and  owing  to  him  at  the 
time  he  became  an  attaching  creditor  on  account  of  any  debt 
claimed  and  sworn  to  by  said  Cadwell,  with  interest,  costs,  Clo. 

The  declaration  then  averred  the  indebtedness  from  Wood* 
worth  to  Cadwell.  To  the  first  count  of  the  declaration  the  de- 
fendant demurred ;  and  the  plaintiff  joined  in  demurrer.  To 
the  second  count  there  were  pleas  presenting  the  same  facts  as 
were  set  forth  in  the  first  count,  and  a  demurrer  to  the  plea,  and 
joinder. 

A,  Taber,  for  the  defendant. 

N.  ERU,  Jr.  for  the  plaintiff. 

By  the  Court,  Parker,  J.  The  defendants  contend  that  an 
action  can  not  be  maintained  on  the  bond  given  to  procure  the 
release  of  the  goods  from  the  attachment,  on  the  ground  that 
the  proceedings  were  void,  for  the  want  of  a  proper  affidavit  to 
authorize  the  issuing  of  the  attachment.  The  witnesses  stated, 
in  their  affidavit,  that  the  said  Woodworth  then  resided  at  La> 
fiiyette  in  the  state  of  Indiana,  or  elsewhere  out  of  the  state  of 
New-Yoric,  o^  each  of  said  persons  verily  believed  to  be  trut^ 


t84aj  IN  THB  8UPRBMB  COURT.  g5|| 


CadwaU  v.  Colgate. 


ice.  This  was  clearly  insufficient  to  give  jurisdiction.  The 
statute  requires  that  the  facts  and  circumstances  to  establish 
the  grounds  on  which  the  application  is  made  shall  be  verified 
by  the  affidavit  of  two  disinterested  witnesses.  (2  R,  S.3ded. 
64,  §  6.)  Here  no  fact  or  circumstance  was  stated ;  and  it  is  no 
poof  whatever  for  a  witness  to  state  his  belief  of  a  fact  A  man 
may  be  able  to  swear  to  his  belief,  when  he  has  no  personal 
knowledge  of  the  facts  necessary  to  be  established.  Such  testi- 
mony is  never  received  in  a  court  of  justice.  In  Ex  parte 
Haynes^  (18  Wend,  611,)  the  witnesses  stated  in  their  affidavit 
that  they  were  informed  and  believed  that  the  debtor  was  a  non- 
resident, and  the  attachment  was  set  aside  for  the  want  of  juris- 
diction. The  case  now  under  consideration  is  still  more  defec- 
tive, as  the  witnesses  do  not  even  state  their  information  on  the 
subject.  On  this  point  the  law  is  well  settled.  {Smith  v.  IjucSf 
14  Wend.  ^37.  Ex  parte  Robinson,  21  Id.  672.  Kingsland 
V.  Carwin,  5  £K«,  611.  In  the  matter  of  Bliss,  7  Id.  187. 
Thatcher  v.  PoweUj  6  Wheaton,  119.  Williamson  v.  Doe,  7 
Blackf  12.    Matter  of  Faulkner,  4  Hill,  598.) 

But  it  is  said  that  although  the  attachment  was  void,  the  Aond 
is  valid.  After  the  issuing  of  the  attachment  the  party  pro- 
ceeded  against  applied  to  the  judge  for  an  order  to  discharge  the 
warrant,  which  was  granted  on  executing  the  bond  in  suit, 
which  was  duly  acknowledged  and  approved.  Under  such  cir- 
cumstances does  the  bond  fall  with  the  other  proceedings?  The 
plaintiff  contends  that  the  defendants  are  estopped  from  denying 
the  issuing  of  a  valid  attachment,  because  it  was  recited  in  the 
bond  that  an  attachment  was  issued.  Love  v.  KiduoeU,  (4 
Blackf.  R.  663,)  cited  by  the  plaintiff's  counsel,  was  on  an  at- 
tachment bond.  The  declaration  set  out  the  condition  of  the 
bond,  which  after  reciting  that  KidweU,  one  of  the  defendants, 
had  issued  a  writ  of  foreign  attachment  against  the  plaintiff, 
stipulated  that  if  Kidwell  should  prosecute  his  said  writ,  A&c 
against  Love  to  final  judgment  and  pay  all  damages  that  migbt 
be  sustained  by  him,  provided  the  proceedings  should  be  wroof^ 
fid  and  oppressive,  then  the  bond  to  be  void.  One  of  the  plotp 
interposed  was  that  no  writ  of  attachment  ever  issned ;  to  which 
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the  plaintiff  demurred.  The  court  said  <<  The  plea,  that  no  writ 
of  attachment  was  ever  sued  out,  is  bad,  because  it  denies  a 
fact  which  is  admitted  to  have  existed  by  the  condition  of  the 
bond,  which  is  set  out  in  the  declaration.  The  plaintiff  had  a 
right  to  avail  himself  of  the  estoppel  by  demurrer.  It  is  not 
necessary  to  reply  that  matter,  when  it  appears  by  the  previous 
pleading." 

In  that  case,  it  will  be  observed,  the  bond  was  given  by  the 
party  suing  out  the  attachment,  and  he  would  have  no  right  to 
question  its  validity.  If  it  had  been  void,  he  would  have  been 
liable  on  the  bond  for  the  injury  done  in  suing  out  void  process. 
There,  the  bond  was  for  the  protection  of  the  person  proceeded 
against.  Here,  it  was  given  to  the  attaching  creditor,  or  for  his 
benefit.  There  it  was  voluntarily  given.  Here  it  was  in  ti»- 
viium.  It  would  have  been  no  defence  to  the  former  bond  that 
a  valid  writ  of  attachment  had  not  issued :  and  the  question 
whether  a  writ  had  issued,  not  going  to  the  validity  of  the  bond 
itself,  the  defendant  was  estopped  by  the  recital.  The  case 
cited  from  Blackford  is  like  that  of  Bawne  v.  Mellor,  (6  IRU, 
496,)  where  an  action  was  maintained  on  an  attachment  bond 
given  by  the  party  procuring  a  void  attachment.  The  court 
said  ''  Bowne,  who  procured  the  void  attachment,  was  not  at 
liberty  to  show  the  irregularity  for  the  purpose  of  defending  the 
action." 

It  is  undoubtedly  a  well  settled  rule  that  a  party  who  has  ex- 
ecuted a  deed  is  thereby  estopped  from  disputing  not  only  the 
deed  itself,  but  every  fact  which  it  recites.  ( TVimble  v.  TAe 
State,  4  Blacfcf.  Rep.  437.  Cowen  ^  HUPs  Notes,  1430, 1460. 
3  J.  J.  Marsh.  166.  4  Id.  666.  7  Conn.  Rep.  102.)  Thus  the 
obligees  in  an  administration  bond  were  held  estopped,  by  the 
recital  in  the  bond,  to  deny  the  appointment  of  the  administra- 
tor. {Cfutler  V.  Dickinson,  8  Pick.  386.)  But  such  is  not  the 
effect  of  a  void  bond ;  and  if  it  happens  that  a  fact  misstated  in 
the  bond  is  the  one  which  the  defendant  desires  to  prove  for  the 
purpose  of  establishing  the  invaUdity  of  the  bond,  it  can  not  be 
that  a  defendant  is  remediless.  If  so,  the  statute  of  usury  could 
be  evaded,  by  setting  forth  in  the  bond  that  only  seven  per  cent 
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was  agreed  to  be  paid.  A  bond  obtained  by  duress  could  not 
be  defended  against,  if  it  was  set  forth  in  the  bond  that  it  was 
voluntarily  given.  In  short,  every  bond,  however  illegal  the 
consideration,  could  be  placed  beyond  the  reach  of  controversy 
by  a  simple  recital  in  its  condition.  This  can  not  be.  A  mere 
recital  in  a  bond  can  not  be  made  to  operate,  by  way  of  estop- 
pel, so  far  as  to  preclude  the  obligees  from  showing  the  instru- 
ment void.    Avoiding  the  deed  avoids  also  the  estoppel. 

Nor  do  I  think  the  other  positions,  assumed  by  the  plaintiff's 
counsel,  are  tenable.  There  was  no  estoppel  in  pais.  Wood- 
worth,  by  giving  the  bond  and  applying  to  discharge  the  war- 
rant^ did  nothing  to  mislead  the  attaching  creditor;  nor  did 
the  latter  take  any  step  affecting  his  rights  in  consequence  of 
the  giving  of  the  bond.  (9  Bar.  ^  Cress.  577.  6  Pick.  453.) 
I  think  also  there  was  no  waiver  of  the  jurisdictional  defect 
The  judge  had  no  jurisdiction ;  and  Woodworth  did  no  act  to 
confer  any.  A  trespass  had  been  committed,  by  levying  on  his  . 
property  under  void  process,  and  he,  acting  on  the  defensive, 
could  not  procure  its  release,  except  by  complying  with  the 
forms  prescribed  by  law.  He  therefore  executed  the  bond,  and 
the  assumed  power  of  the  officer  over  the  property  ceased. 

In  Homan  v.  Brinckerkoof,  (1  Denio,  184,)  a  constable,  upon 
an  attachment  which  was  void,  because  no  sufficient  bond  had 
been  given,  seized  property  which  was  claimed  by  a  stranger 
who  procured  the  same  to  be  given  up,  upon  executing  the  bond 
required  in  such  case ;  (2  R.  S.  231,  §  33 ;)  and  it  was  held 
that  the  plaintiff,  being  a  trespasser  in  taking  the  property,  could 
not  maintain  an  action  on  such  bond.  There  is  no  distinction 
in  principle  between  that  case  and  the  one  now  before  us. 
The  decision  in  that  case  was  put  on  the  broad  ground  that  an 
action  could  not  be  maintained  on  a  bond  given  to  obtain  the 
liberation  of  property  illegally  taken.  If  there  was  an  estoppel 
or  a  waiver  in  one  case,  there  was  in  the  other  also. 

In  the  Matter  of  Faulkner,  (4  lEU,  698,)  the  affidavits  on 
which  a  foreign  attachment  issued  were  insufficient  to  confer 
jurisdiction.  The  debtor  applied  to  the  supreme  court  to  set 
the  attachment  and  all  subsequent  proceedings.    It  qppear- 

VoL.  YE.  33 
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•d  that  trustees  had  been  appointed,  and  the  debtor  had  pravi- 
oaaly  applied  for,  and  had  a  bearing  in  the  common  plea^  pitr* 
suant  to  2  R.  S.  p.  9,  §  43.  But  the  court  held  that  these  acts 
constituted  no  waiver  of  his  right  to  have  the  proceedings  set 
aside  as  void.  Bronson,  J.  said,  ^^  This  was  not  a  proceeding  m 
personam^  or  an  action  where  a  voluntary  appearance  would 
be  sufficient  to  confer  jurisdiction  over  the  person  although  not 
regularly  served  with  process.  It  was  a  proceeding  in  rem,  and 
the  debtor  only  came  in  to  save  his  property.  It  was  not  a  case 
where  there  could  be  any  such  thing  as  a  technical  appearance. 
{See  per  Parsons,  C.  /.  in  BisseU  v.  Briggs,  9  Mass.  Rep. 
469 )  Pawlings  v.  Birds  Ex'rs,  13  John.  192,  207 ;  Cwm  ^ 
HilPs  Notes,  908, 1024.)  He  undertook  to  prove  he  was  not 
an  absconding  or  concealed  debtor,  for  the  purpose  of  having  the 
warrant  discharged.  But  I  do  not  see  how  that  could  confer 
jurisdiction  on  the  judge  who  had  previously  issued  the  war- 
rant. 

In  Broadhead  v.  McConnell,  (3  Barb.  S.  C.  Rep.  176^)  a  dcK 
fendant  was  arrested  and  brought  before  an  officer  under  the 
4th  section  of  the  act  to  abolish  imprisonment  and  to  punish 
fraudulent  debtors.  The  affidavits  on  which  the  warrant  was 
issued  were  insufficient ;  and  the  defendant  objected  to  the  juris- 
diction of  the  officer,  on  that  ground.  That  objection  hemg 
overruled,  the  defendant  proceeded«to  controvert  the  facts  and 
circumstances  on  which  the  warrant  was  issued:  and,  after- 
wards, to  prevent  being  imprisoned,  he  gave  his  bond,  with  svre- 
ties,  as  provided  in  the  10th  section  of  said  act.  h  was  held 
that  he  was  not  estopped  from  denying  the  officer's  jurisdiction ; 
nor  from  setting  up  his  want  of  jurisdiction  as  a  defense  to  an 
action  on  the  bond. 

The  giving  of  the  bond,  then,  could  not  have  the  eflbet  to 
confer  jurisdiction  where,  as  in  this  case,  there  was  a  total  wamt 
of  it.  The  bond  is  a  part  of  the  attachment  proceedings ;  and 
must  stand  or  fall  with  it.  The  oBkcer  having  no  right  or  ju- 
lisdiction  to  issue  the  attachment,  it  follows,  of  course,  t&at  ho 
had  no  right  to  take  the  bond. 

1 4a  not  pqt  ibis  deeisum  upon  the  gitHUid  that  thoboad 
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void  under  2  revised  statutes,  page  286,  section  69,  as  being 
taken  oohra  officii*  It  has  bean  held  that  that  provisioa  applies 
only  to  securities  executed  to  the  officer,  and  not  to  those  taken 
to  and  for  the  benefit  of  the  parties  suing  out  the  process.  {Ring 
V.  Gibbs,  26  Wend.  510.  3  Greenl.  161.  8  Td.  426.  5  Mass. 
Rep.  641.  Id.  314.  7  Id.  101.)  Though  in  The  People  t. 
Meiffhan,  (1  HiU,  298,)  a  bond  taken  by  a  justice  of  the  peace 
in  a  prosecution  for  bastardy,  and  containing  in  addition  to  the 
provisions  required  by  law,  others  imposing  further  obligatioas 
on  the  obligor,  was  declared  within  the  statute,  and  adjudged 
void,  as  being  taken  colore  officii. 

This  bond  would  be  void,  independent  of  any  such  statutory 
provision.  There  being  no  jurisdiction  there  was  no  bond ;  the 
levy  was  a  trespass,  and  the  taking  of  the  bond  wholly  unau- 
thorized. In  Olds  V.  The  State^  (6  Blackf.  Rep.  91,)  a  justice 
of  the  peace,  without  any  authority  by  law,  appointed  a  consta- 
ble and  took  his  bond  with  surety  for  the  discharge  of  his  du- 
ties. The  appointment  and  bond  were  adjudged  void.  So  in 
Commonwealth  v.  Jacksanls  Esfr^  (1  Leigh,  485,)  the  hustings 
court  of  Williamsburgh,  without  authority  of  law,  for  the  act, 
appointed  a  collector  of  the  public  taxes  for  the  city,  and  took 
bis  bond  with  surety  for  due  collection,  &c.  The  court  of  ap* 
peals  held  the  bond  not  valid  and  obligatory  as  to  the  surety 
at  least.  In  neither  of  these  cases  were  the  bonds  taken  to  the 
officer  or  court  appointing,  or  for  their  benefit 

There  should  be  judgment  for  the  defendant  on  both  demur* 
rers,  with  leave  to  the  plaintiff  to  amend)  on  payment  of  costs. 
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RuNDELL  vs.  Butler. 

In  an  aetion  for  alanderi  actionable  woidi,  not  declared  on,  can  not  be  given  in 
OYidence. 

To  render  a  charge  actionable  it  is  not  neceasary  it  should  be  made  in  direct 
tenni.    It  may  be  made  in  ambiguoiu  language,  or  by  insinuation. 

In  toch  a  case  it  is  only  requisite  to  aver  that  the  defendant,  by  means  of  the 
woids,  intimated,  and  meant  to  be  understood  by  the  hearers,  as  charging  the 
plaintiff  with  the  crime  imputed ;  and  whether  such  was  the  intention  of  the 
defendant,  is  a  question  of  fact,  to  be  detehnined  by  the  jury. 

Where  the  defendant,  in  speaking  of  an  oath  taken  by  the  plaintiff,  in  a  suit  bo- 
fiire  a  justice  of  the  peace,  and  of  the  defendant's  having  made  a  complaint 
against  the  plaintiff,  before  the  grand  jury  for  perjury,  said  "  he  went  to  the 
grand  jury  and  asked  them  if  they  wanted  any  more  witnesses,  and  that  they 
■aid  they  had  witnesses  enough  to  satisfy  them,"  Hdd,  that  the  words,  if  laid 
with  the  proper  averments,  were  actionable. 

This  was  an  action  for  slander,  tried  before  Justice  Harris* 
at. the  Greene  circuit  in  April,  1848.  The  plaintiff  proved  that 
in  1846  a  suit  was  pending  before  a  justice  of  the  peace,  in  which 
William  McKeon  was  plaintiff  and  Hardy  Rundell  defendant, 
and  that  the  latter  applied  for  an  adjournment  and  was  sworn 
and  examined  in  support  of  the  application.  The  plaintiff  called 
several  witnesses,  who  testified  that  the  defendant  said,  on  dif- 
ferent occasions,  that  the  plaintiff  swore  false  on  that  applica- 
tion, and  he  could  prove  it.  The  words  proved  were  the  same 
laid  in  the  declaration.  The  plaintiff  then  called  James  Palmer, 
who  testified  as  follows :  ^'  I  know  defendant.  I  have  heard  of 
this  suit  of  plaintiff  and  McKeon.  I  heard  defendant  say  he 
went  to  the  grand  jury  and  asked  them  if  they  wanted  any 
more  witnesses,  and  that  the  grand  jury  told  him  they  had  wit- 
nesses enough  to  satisfy  them.  I  think  this  was  the  day  he 
came  from  Catskill."  The  plaintiff  also  called  Obadiah  Cald- 
well, who  testified,  "  I  was  in  defendant's  store  after  he  came 
back  from  Catskill.'  He  said  he  went  to  the  grand  jury  and 
they  said  they  had  witnesses  enough.  This  was  when  they 
went  down  to  get  him  indicted.''    Here  the  counsel  for  the  de- 
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fendant  moved  to  strike  out  the  testimony  of  this  witness,  on 
the  ground  that  the  words  proved  by  him  were  not  laid  in  the 
declaration.  The  motion  was  denied  by  the  court ;  to  which 
decision  the  counsel  for  the  defendant  excepted.  The  counsel 
for  the  defendant  also  moved  to  strike  out  the  testimony  of 
James  Palmer,  on  the  same  ground,  which  was  also  denied,  and 
the  counsel  for  the  defendant  excepted  to  the  decision.  Other 
questions,  not  necessary  to  be  stated,  were  raised  on  the  trial. 
The  jury  found  a  verdict  of  $550  for  the  plaintiff.  And  the  de- 
fendant, on  a  case,  moved  for  a  new  trial. 

M.  Sat^ardi  for  the  plaintiff. 

L.  TYemainj  for  the  defendant 

By  the  Courts  Parker,  J.  There  were  no  such  words  laid 
in  the  declaration  as  those  proved  by  James  Palmer  and  Oba- 
diah  Caldwell.  They  were  no  part  of  any  conversation  previ- 
ously proved,  nor  were  they  necessary  to  explain  any  other 
evidence.  It  is  now  well  settled  that  actionable  words,  not 
counted  on,  can  not  be  given  in  evidence.  {KeenhoUs  v.  Becker^ 
3  Denioy  346.  Root  v.  Lowndes,  6  lEll,  518.)  It  is  necessary 
then,  to  ascertain  whether  these  words  were  actionable,  or 
whether  they  could  have  been  made  so  when  supported  by 
proper  averments  and  proof.  It  is  not  necessary  that  a  charge, 
to  be  actionable,  should  be  made  in  direct  terms.  It  may  be 
made  in  ambiguous  language,  or  by  insinuation.  {Gibson  v, 
WiUiams,  4  Wend,  320.  Andrews  v.  Woodmansee,  15  Id, 
232.)  It  is  only  requisite,  in  such  case,  to  aver  that  the  defend* 
ant,  by  means  of  the  words,  insinuated  and  meant  to  be  under- 
stood by  the  hearers  as  charging  the  plaintiff  with  the  crime 
imputed.  And  whether  such  was  the  intention  of  the  defend- 
ant, is  a  question  of  fact  to  be  determined  by  the  jury.  In  Dor- 
land  V.  Patterson,  (23  Wend.  422,)  the  words  were,  "  James 
Dorland  gave  me  the  note  to  give  to  you,  and  is  it  not  all  one 
man's  hand-writing  ?  I  will  bet  ten  dollars  that  that  is  a  foiged 
note."    And  when  accompanied  by  the  proper  averments,  on 
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diraurrev  Ch«y  were  held  actionable.  ^  He  has  sworn  ftilMljr, 
and  I  win  attend  to  the  grand  jury  respeeting  it,"  without  u  etii- 
loquium  showing  that  the  speaking  of  the  words  related  to  pro> 
ceedings  in  which  perjury  could  have  been  committed,  were  held 
actionable  in  Oilman  ▼.  Lowell^  (8  Wend.  673 ;)  because  the 
plaintiff  could  not  have  been  indicted  for  false  swearing  unless 
perjury  had  been  committed.  In  Coons  v.  Robinson^  (3  Barh. 
Sup,  Court  Rep.  625,)  <<  he  has  sworn  to  a  lie  and  done  it  meaO'* 
ingly  to  cut  my  throat,"  was  held  actionable  per  ee,  as  convey- 
ing to  the  minds  of  the  hearers  an  imputation  of  perjury,  ^l 
am  not  a  thief,"  when  emphasized  with  a  view  to  defame,  may 
inflict  as  serious  an  injury  upon  the  reputation  of  die  person  to 
whom  the  words  are  addressed,  as  if  they  had  been  "  you  are 
a  thief." 

In  the  case  under  consideration  the  witnesses  knew  the  de- 
fendant, and  had  heard  of  the  suit  between  the  plaintiff  and 
McKeon.  They  knew  also  that  the  defendant  had  been  down 
to  Gatskill  to  get  the  plaintiff  indicted.  On  his  return  the  de* 
fendant  said  <<  he  went  to  the  grand  jury  and  asked  them  if 
they  wanted  any  more  witnesses,  and  that  they  said  they  had 
witnesses  enough  to  satisfy  them."  Was  not  this  in  effect  saying 
that  there  was  proof  enough  to  indict  the  plaintiff?  A  criminal 
charge  may  be  as  successfully  made  in  such  language  as  by  a 
more  direct  accusation.  If  there  was  any  question  as  to  the 
nature  of  the  offense  for  which  the  complaint  was  made  before 
the  grand  jury,  the  doubt  could  be  removed  by  an  averment, 
and  by  proof  that  the  defendant  was  speaking  of  the  oath  taken 
before  the  justice  of  the  peace.  I  think  the  words  were  action- 
able, and  that  this  suit  would  have  been  no  bar  to  a  suit  brought 
for  damages  for  uttering  them.  To  receive  them,  therefore,  as 
evidence  in  this  suit,  might  subject  the  defendant  to  the  payment 
of  damages  twice  for  the  same  injury.  Besides,  it  was  unjust 
to  the  defendant  to  admit  the  proof  of  words  not  laid  in  the  dec- 
laration. If  they  had  been  counted  on,  the  defendant  might 
have  come  prepared  with  rebutting  evidence,  or  to  prove  some 
eisplanation,  made  at  the  time  of  uttering  them,  that  would  ton- 
ier  tlMm  harmless. 
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King  V.  Wilconb. 

Tbttre  was  formerly  a  ?ery  wide  latitude  permitted,  at  lb* 
circuit,  in  proving  slanderous  words  for  the  purpose  of  showing 
malice.  A  plaintiff  was  even  allowed  to  prove  charges  made 
after  the  (K)mmencement  of  the  suit.  The  case  of  Root  v. 
Lowndes  goes  far  towards  establishing  a  safer  and  more  rea* 
sonable  practice.  I  see  no  reason  why  a  plaintiff  should  ever 
be  permitted  to  prove  a  slanderous  charge  not  set  forth  in  bis 
declaration. 

The  view  I  have  taken  of  this  point  renders  it  imnecessary 
to  examine  the  other  questions  raised  on  the  argument.  I  think 
there  should  be  a  new  trial.    Costs  to  abide  the  event 

ft 

Nef«^  trial  graimd. 
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New-Tokk  Special  Tbkm,  October,  1849.    Barria^  Justicei^ 

Kiiro  V9*  WiLcowB  and  Howxartd. 

The  general  rale  is  that  anj  one  whp  hai  a  temporaiy  inteieitin  lasd,  and  wh^ 
makes  additions  to  it,  or  impioTeinents  upon  it,  with  a  view  to  the  better  use 
or  enjoyment  of  it,  while  such  temporary  interest  continues,  may,  at  any  time, 
before  his  right  of  enjoyment  expires,  rightfully  remove  such  additions  andhtt' 
proTBments.    Per  Harkjs,  J. 

If  there  are  any  exceptions  to  this  general  rule,  they  are  limited,  U  sums,  t9  cases 
where  the  removal  of  the  additions  or  improvements  made  by  the  tenant  would 
operate  to  the  prejudice  of  the  inheritance,  by  leaving  it  in  a  worse  condition 
than  when  the  tenant  took  possession. 

In  the  ease  of  a  letting  of  land  for  the  purpose  of  nurturing  tieei  ant  planlSi  mi* ) 
til  they  are  ready  to  be  transplanted,  in  the  absence  of  any  express  agreeneat^  I 
the  interest  of  the  tenant,  in  the  land,  for  the  purpose  contemplated  by  the  par-  > 
ties,  will  be  held  to  continue  until  that  purpose  is  accomplished. 

Aeeoidlngly,  where  trees,  belonging  to  K.  dt  W.,  composing  a  partnenAip  etf* 
gaged  in  the  nursery  business,  were  planted  wpon  the  land  of  W.,  em  of  tin 
partners)  by  his  consent ;  keld  that  the  copartnership  had  a  right)  as  a^dnst  W., 
to  cultivate  the  trees  until  they  were  prepared  for  transplanting^  and  then,  ftnn 
tiai^  to  tioie,  to  remove  them,  as  their  business  required. 

Aatf'W.  httviiig^  aft«rtii9  tn»wm  tfiqs  plaiiMd,  aortfiiged  the  ktttf  tor  E,  awl 
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it  having  been  lold,  under  a  decree  of  forecloeare,  to  H.,  and  neither  the  moft* 
gagee  nor  the  purchaser  being  entitled  to  protection  as  bona  fide  pniehasen 
without  notice ;  Held  that  K.  might  enforce  his  rights  against  them,  to  the 
same  extent  as  he  might  have  done  against  W.,  had  the  title  to  the  land  still 
remained  vested  in  him. 
Hdd  alto,  that  the  trees  which  had  been  planted  by  the  partnership  upon  the 
land  of  W.  still  reoiained  liable  for  the  payment  of  the  debts  of  the  partnership, 
and  for  any  balance  found  due  to  K.  upon  the  final  adjustment  of  the  partner- 
diip  accounts. 

In  EduiTT.  The  plaintiff  and  the  defendant  Wilcomb,  hav- 
ing been  engaged  in  the  business  of  nursery-men  with  other 
persons,  at  Flushing,  Long  Island,  in  March,  1838,  purchased 
the  interest  of  their  copartners,  and  commenced  the  business 
on  their  own  account,  under  the  firm  of  Wilcomb  &.  King. 
They  were  to  be  in  all  respects  equal  partners.  For  a  time, 
the  business  was  carried  on  upon  land  owned  by  the  partners, 
as  tenants  in  common.  Subsequently,  the  business  requiring 
more  land,  a  portion  of  their  trees  and  shrubs  were  removed  to 
land  owned  -by  Wilcomb  individually.  Some  three  or  four 
acres  of  Wiicomb's  land  was  thus  used.  The  occupation  com- 
menced, as  appears  from  the  testimony,  in  1839,  and  continued 
until  1846,  at  which  time  the  partnership  had  22,000  trees  grow- 
ing upon  Wilcomb's  land,  worth  about  $7000.  In  January, 
1842,  Wilcomb  mortgaged  the  land  owned  by  him  individually, 
including  that  occupied  by  the  firm  for  the  purposes  of  their  nur- 
sery, and  also  his  undivided  half  of  the  land,  with  the  trees, 
plants  and  shrubs  thereon,  owned  by  the  partnership,  to  Thom- 
as Bloodgood.  The  mortgage  having  been  foreclosed,  the  prem- 
ises were  sold  under  a  decree  of  foreclosure,  on  the  28th  of  May^ 
1845.  At  the  sale,  the  plaintiff  gave  public  notice  of  his  claim 
to  one  half  the  nursery  planted  by  the  firm  upon  Wilcomb's 
land.  The  defendant  Howland  became  the  purchaser  of  that 
part  of  the  mortgaged  premises  owned  by  Wilcomb  individu- 
ally, and  the  executor  of  the  mortgagee  purchased  the  undivided 
liaj^  of  the  premises  owned  by  the  partners.  The  bill  in  this 
cause  was  filed  in  November,  1845,  to  close  up  the  affairs  of 
the  copartnership,  and,  besides  the  usual  prayer  for  a  decree 
against  the  defendant  Wilcomb,  as  a  partner,  the  plaintiff  asked 
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tor  a  decree  declaring  that  he  is  entitled  to  one  half  the  trees 
growing  in  the  nursery,  upon  the  premises  purchased  by  the 
defendant  Howland.  The  defendants  put  in  their  joint  and 
several  answer,  in  which  the  facts  were  admitted  to  be  substan- 
tially as  above  stated.  The  defendant  Howland  claimed  that 
by  virtue  of  the  master's  deed  to  him  he  became  entitled  abso- 
lutely to  the  land  described  therein,  with  the  appurtenances,  and 
that  the  trees,  plants  and  shrubs  growing  upon  the  land  at  the 
time  of  the  sale,  being  part  and  parcel  of  the  freehold,  became 
his  absolute  property. 

It  was  charged  in  the  bill  that  there  was  some  trust  or  agree- 
ment  between  Wilcomb  and  Howland,  by  which  Wilcomb  was 
to  have  some  interest  in  the  nui'sery  and  lands  conveyed  to 
Howland,  and  that  the  purchase  was  made  in  the  name  of  How- 
land for  the  purpose  of  securing  to  Wilcomb  some  benefit  or  ad- 
vantage. This  was  denied  in  the  answer,  and  there  was  no 
proof  to  sustain  the  charge.  The  cause  was  heard  upon  plead- 
ings and  proofs. 

W.  C.  NoyeSj  for  the  plaintiff. 

M.  S,  BidweUy  for  the  defendants. 

Harris,  J.  That  the  plaintiff  is  entitled  to  a  decree  dedav- 
ing  the  partnership  dissolved,  and  directing  an  account  to  be 
taken  in  respect  to  the  affairs  of  the  partnership,  b  not  denied. 
But  as  the  particular  directions  to  be  inserted  in  the  decree  may 
to  some  extent  depend  upon  the  determination  of  the  claim 
made  by  the  plaintiff  to  the  nursery  which  the  partnership  had 
planted  upon  the  land  purchased  by  the  defendant  Howland, 
that  branch  of  the  case  should  first  be  considered 

There  can  be  no  doubt,  I  think,  that  as  between  the  partner- 
ship and  Wilcomb,  the  trees  and  shrubs,  composing  the  nursery, 
are  to  be  regarded  as  personal  chattels.  The  consent  of  Wil- 
comb that  the  partnership  should  occupy  his  land,  for  the  pur- 
pose of  its  business,  implies  a  lieense  to  remove  the  property 
planted  there  wh«i  the  proper  period  of  femoval  sbonU  arrhns. 

Vol.  Vn.  34 
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The  relation  of  landlord  and  tenant  was  created  by  the  permis- 
sion to  occupy  the  land.  The  ancient  rule,  that  whatever  was 
^  'ftttached  to  the  freehold  by  the  tenant  became  a  part  of  the 
freehold,  and  could  not  afterwards  be  removed  by  him,  has 
gradually  been  relaxed  in  favor  of  the  tenant,  until  now,  I 
understand  the  general  rule  to  be,  that  any  one,  who  has  a  tem- 
porary interest  in  land,  and  who  makes  additions  to  it  or  im- 
provements upon  it,  for  the  purpose  of  the  better  use  or  enjoy- 
ment of  it,  while  such  temporary  interest  continues,  may,  at  any 
time  before  his  right  of  enjoyment  expires,  rightfully  remove 
such  additions  and  improvements.  If  he  omit  to  sever  the  ad- 
dition or  improvement  until  his  right  of  enjoyment  ceases,  such 
omission  is  to  be  deemed  an  abandonment  of  his  right,  and 
thereafter  the  addition  or  improvement  he  has  made  becomes, 
to  all  intents,  a  part  of  the  inheritance,  and  the  tenant,  as  well 
as  any  other  person  who  severs  it,  becomes  a  trespasser.  I  think 
this  may  now  be  stated  to  be  the  general  rule  in  respect  to  fix- 
tures which  a  tenant  attaches  to  the  freehold.  To  this  extent, 
has  the  original  rule  of  the  common  law,  quicquid  pUmtatur 
solo,  solo  cedit,  yielded  to  the  changed  condition  of  society. 
Public  policy,  especially  in  this  country,  requires  that  the  tenant 
should  be  permitted  so  to  use  the  premises  he  occupies,  as  to 
derive  from  them  the  greatest  amount  of  profit  and  comfort, 
consistent  with  the  rights  of  the  owner  of  the  freehold.  There 
may  be  exceptions  to  the  general  rule  I  have  stated,  but  I  think 
they  will  be  found  limited  to  cases  where  the  removal  of  the 
additions  or  improvements  made  by  the  tenant,  would  operate 
to  the  prejudice  of  the  inheritance,  by  leaving  it  in  a  worse  con- 
dition than  when  the  tenant  took  possession.  (2  K&ifs  Com. 
Ath  ed.  343.  Van  Ness  v.  Pacard,  2  Peters,  137.  Holmes  v. 
Tremper,  20  John.  29.  Winslow  v.  Merchants*  Lis.  Co.  4 
Met.  306.) 

The  only  difficulty  in  applying  this  rule  to  the  case  of  a  nur- 
sery planted  by  a  tenant,  is  in  determining  when  the  right  of 
removal  ceases.  Usually  the  temporary  interest  of  the  tenant, 
in  the  land  he  occupies,  is  limited  by  a  term  of  years,  or  the 
termination  of  some  specified  life.    But  in  the  case  of  a  letting 
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for  the  purpose  of  nurturing  trees  and  plants  until  they  are 
ready  to  be  transplanted,  I  think,  in  the  absence  of  any  express 
agreement,  the  interest  of  the  tenant  in  the  land,  for  the  purpose 
contemplated  by  the  parties,  should  be  held  to  continue  until 
that  purpose  is  accomplished.  {Miller  v.  ^aker,  1  Mete.  27, 
Penion  v.  Robert,  2  East,  88.  Wyfidkam  v.  Way,  4  Taunt. 
316.     Grady's  Law  of  Fixtures,  51  Law  Library,  80.) 

Thus  far  the  case  presents  but  little  difficulty.  The  right  of 
the  partnership,  as  against  Wilcomb,  to  cultivate  the  trees  they 
had  planted,  until  they  were  prepared  for  transplantation,  and 
then,  from  time  to  time,  to  remove  them,  as  their  business  re- 
quired, seems  to  me  unquestionable.  But  another  element  is 
brought  into  the  case,  which  materially  increases  its  difficulty. 
After  the  partnership  had  commenced  planting  the  nursery,  as 
it  appears  from  the  evidence,  and  while  the  trees  were  gi'ow- 
ing  in  the  soil,  Wilcomb,  the  landlord,  mortgaged  the  land  to 
Bloodgood,  and  the  defendant  Howland,  as  purchaser  under  that 
mortgage,  claims  that  he  is  entitled,  not  only  to  the  land,  but  to 
the  trees  growing  there.  We  are  therefore  next  to  ascertain 
what  are  the  rights  of  the  partnership,  as  against  Howland,  in 
respect  to  the  trees  in  the  nursery. 

If  no  other  person  but  the  mortgagor  had  been  interested  in 
the  nursery,  at  the  time  the  mortgage  was  executed,  there  can 
be  no  doubt,  I  think,  but  that  the  trees  would  have  been  held 
by  the  mortgage,  and,  upon  the  sale,  would  have  become  the 
property  of  the  purchaser,  as  much  as  the  soil  in  which  they 
grew.  As  between  vendor  and  purchaser,  or  mortgagor  and 
mortgagee,  every  thing  attached  to  the  freehold,  or  growing  in 
the  soil,  in  the  absence  of  any  express  provision  to  the  contrary, 
will  pass  to  the  purchaser  or  mortgagee  as  a  part  of  the  realty. 
{MiUer  v.  Plumb,  6  Cowen,  665.  Union  Bank  v.  Emerson, 
15  Mass.  162.)  We  have  then  in  the  trees  and  shrubs,  grow- 
ing in  the  nursery,  a  kind  of  property  which,  as  between  the 
partnership  aiid  Wilcomb,  is  personal  property,  belonging  to  the 
partnership,  but  as  between  Wilcomb  and  his  mortgagee  is  a 
part  of  the  realty,  subject,  like  the  land  itself,  to  the  operation 
of  the  moitgage.    It  is  the  case  of  a  landlord  executing  a  mort* 
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/gaf  6  or  coDveyanee  of  land  occupied  by  a  tenant,  who,  for  hii 
,'  own  temporary  use  or  convenience  has  attached  to  the  freehold 
I  fixtures  which  he  would  have  a  right  to  remove,  but  which,  if 
I    the  landlord  himself  had  put  them  there,  he  would  not  be  allow* 

r 

<^f  AS  against  his  vendee  or  mortgagee,  to  remove.  I  am  by  no 
means  certain  that  the  tenant  could  in  any  case  be  deprived  of 
his  right  of  removal,  if  exercised  within  his  term.  But  if  he 
could  be  BO  deprived  at  all,  it  could  only  be  by  one  presenting 
himself  in  the  character  of  a  bona  fide  purchaser,  for  a  valuable 
consideration,  without  notice  of  the  tenant's  interest.  It  is  ad- 
mitted that  the  defendant  Howland,  when  he  purchased,  had, 
through  his  agent  who  made  the  purchase  for  him,  actual  notice 
of  the  plaintiff's  claim.  If  therefore  the  plaintiff  is  not  entitled 
to  enforce  his  claim  to  the  nursery,  as  against  Howland,  it  must 
be,  not  because  he  is  himself  a  purchaser  without  notice,  but  be- 
cause, having  notice  of  the  plaintiff's  interest  in  the  nursery,  be 
purchased  under  a  mortgage  executed  under  circumstances 
which  entitle  the  mortgagee  to  protection  as  a  bona  fide  incum- 
brancer without  notice.  I  admit  that  a  mortgagee  who  has 
made  advances  under  circumstances  which,  if  he  had  become 
the  purchaser  instead  of  a  mortgagee,  would  have  placed  him 
in  the  position  of  a  bona  fide  purchaser  for  a  valuable  considera- 
tion actually  paid  without  notice  of  the  rights  claimed  against 
him,  is  to  be  protected  as  a  bona  fide  purchaser.  {In  the  mcU- 
terofHowe,  1  Paige,  125.)  It  is  also  true,  that  a  purchaser 
under  such  a  mortgage,  though  with  notice  of  the  rights  claim- 
ed against  it,  is  entitled  to  the  same  protection  ajs  the  mortgagee 
would  have  been  if  he  had  become  the  purchaser.  {Siory^s  Eq. 
Jur.  a  409,  410,  1503  a.  Varick  v.  BriggSy  6  Paige,  323.) 
The  reason  of  the  rule  is  obvious :  for  if  this  were  not  the  rule 
it  might,  and  often  would  happen,  that  the  bona  fide  purchaser 
would  lose  the  benefit  of  his  purchase,  through  inability  to  selL 
If,  then,  the  mortgagee  in  this  case  took  his  security  under  such 
circumstances  as  would  have  entitled  him,  if  he  had  purchased, 
instead  of  Howland,  to  be  protected  against  the  plaintifi*'s  claim, 
as  a  bona  fide  purchaser,  then  Howland  is  entitled  to  the  saiM 
pt0ttetion. 
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I  wafi  at  first  inclined  to  think  that,  inasmuch  as  the  plaiatilT 
had  omitted  to  charge,  in  his  bill,  that  the  mortgagee  had  no* 
tice  of  his  right  in  the  nursery,  the  case  should  be  determined 
upon  the  assumption  that  the  mortgage  was  taken  without  such* 
notice.  But,  upon  more  reflection,  I  have  come  to  the  conclu-^ 
sion,  that  the  allegations  of  the  bill  are  sufficient  in  this  respect 
The  rule,  that  a  plaintiff  can  only  have  relief  secundum  aUe' 
gaia  et  probata,  is  satisfied  when  the  statements  and  charges 
in  the  bill  are  such  as,  if  admitted  or  proved,  would  warrant 
the  decree  sought.  Governed  by  this  test,  the  bill  will  be  found 
sufficient.  If  all  it  states  and  charges  is  true,  and  nothing  else 
is  alledged  and  proved  in  defense,  the  plaintiff  would  be  entitled 
to  the  relief  for  which  he  asks.  If  Howland  would  protect  his 
claim  to  the  nursery,  upon  the  ground  that  he  is  a  purchaser 
under  a  mortgage,  taken  under  circumstances  which  would 
constitute  the  mortgagee  a  bona  fide  purchaser  without  notice, 
it  is  for  him  to  alledge,  either  by  plea  or  in  his  answer,  thd 
grounds  upon  which  he  relies,  and  thus  tender  to  the  plaintiff 
an  issue  upon  his  defense.  The  plea  or  answer  must,  like  the 
bill,  make  a  case  which,  if  admitted  by  the  omission  of  the 
plaintiff  to  reply,  or  sustained  by  the  proof,  would  entitle  the 
party  to  a  decree  in  bis  favor.  I  do  not  think  this  answer  pre- 
sents such  a  case.  It  admits  the  execution  of  the  mortgage,  a« 
stated  in  the  bill,  but  it  does  not  state,  or  claim,  that  the  mort* 
gage  was  executed  as  security  for  any  advances  made  upon  thd 
credit  of  the  security  ;  nor  does  it  state,  or  claim,  that  the  mort* 
gagee,  at  the  time  he  took  the  security,  was  ignorant  of  the 
plaintiff's  rights  in  the  nursery.  In  short,  it  does  not  present  a 
state  of  facts  which  would  entitle  the  mortgagee  himself  to  pro- 
tection qimsi  a  bona  fide  purchaser.  If  this  be  so,  it  follows 
that  Howland  is  not  entitled  to  protection  in  right  of  the  mort- 
gagee. We  have  already  seen  that  he  can  not  defend  bis  claim 
to  the  nursery  against  the  plaintiff  by  reason  of  being  himself  a 
bona  fide  purchaser  without  notice,  and  as  neither  the  mort- 
gagee nor  the  purchaser  under  the  mortgage  can  maintain  that 
character,  the  result  is  that  the  plaintiff  may  enforce  his  rights 
against  them,  to  the  same  extent  as  he  might  have  done  against 
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Wilcomb,  had  the  title  to  the  land  still  remained  vested  in  him. 
It  may  be  added,  that  there  is  nothing  in  the  proof  that  even 
tends  to  show,  that  under  any  state  of  pleadings  such  a  defense 
could  be  sustained.  My  opinion  therefore  is,  that  while,  by  vir- 
tue of  the  mortgage  executed  by  Wilcomb,  and  his  purchase 
under  that  mortgage,  Howland  acquired  all  the  interest  of  Wil- 
I  comb  in  the  nurseiy,  the  plaintiff  was  not  divested  of  his  interest. 
The  trees  and  shrubs  which  had  been  planted  by  the  partner- 
j  ship  upon  the  land  purchased  by  Howland,  still  remained  liable 
I  for  the  payment  of  the  debts  of  the  partnership  and  any  balance 
^  in  favor  of  the  plaintiff  upon  the  final  adjustment  of  the  pait^ 
\  nership  accounts. 
^  There  must  be  a  decree  declaring  the  rights  of  the  parties 
upon  these  principles,  and  directing  the  usual  account  to  be  ta- 
ken in  relation  to  the  affairs  of  the  partnership,  and  appointing 
a  referee  for  that  purpose.  The  decree  should  also  direct  that 
the  referee  ascertain  and  report  the  number  and  value  of  the 
trees  and  shrubs  growing  in  the  nursery  at  the  time  the  prem- 
ises came  into  the  possession  of  the  defendant  Howland,  and 
also  the  number  and  value  of  the  trees  aad  shrubs  still  remain- 
ing there  ;  and  if  any  have  been  removed  since  the  defendant 
Howland  came  into  possession,  that  the  referee  also  ascertain 
and  report  the  number  and  value  of  the  trees  so  removed,  and 
who  is  justly  chargeable  therewith,  as  between  the  parties  to 
this  suit,  to  the  end  that  upon  the  coming  in  of  the  report,  such 
further  decree  may  be  made  as  shall  give  effect  to  the  rights  of 
the  parties.  The  decree  may  also  contain  a  provision  for  the 
appointment  of  a  receiver  of  the  partnership  effects,  with  the 
usual  powers,  if  desired  by  either  party.  All  further  directions, 
together  with  the  question  of  costs,  are  to  be  reserved  until  the 
coming  in  of  the  report. 
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Fleminq  vs.  Hollenback  and  Sweet,  ex'rs  of  HoUenback. 

The  objection  that  an  interrogatory,  annexed  to  a  commiBmon,  ia  leading,  may 
be  made  upon  the  trial,  when  the  answer  of  the  witness  is  propotted  to  be  read 
in  evidence. 

If  a  direct  interrogatory,  and  the  answer  of  the  witness  to  it,  are  properly  exclu- 
ded by  the  court,  cross  interrogatories,  and  the  answers  thereto,  which  are  de- 
pendant upon  the  direct  interrogatory,  should  also  be  excluded. 

Depositions  taken  under  a  commission  can  not  be  received  in  evidence  unless  the 
return  of  the  commissioners  is  endorsed  upon  the  commission.  It  is  not  a 
compliance  with  the  statute  for  the  commissioners  to  make  their  return  upon 
a  separate  piece  ofpaper,  and  annex  it  to  the  commission  or  depositions. 

A  new  trial  should  never  be  granted  on  the  ground  that  the  verdict  is  against 
the  weight  of  evidence,  unless  the  verdict  is  clearly  against  evidence. 

In  general,  after  a  jury  has  passed  upon  conflicting  evidence,  the  court  will  not 
interfere  with  their  verdict,  on  the  ground  of  its  being  against  the  weight  of 
evidence. 

A  new  trial  will  not  be  granted,  on  account  of  newly  discovered  evidence,  if  the 
evidence  is  only  material  to  impeach  or  contradict  witnesses  sworn  on  the 
former  trial ;  nor  where  the  evidence  is  merely  cumulative. 

Nor  will  it  be  granted  upon  the  affidavit  of  a  person  whose  testimony  is  im> 
peached,  by  the  opposing  aflidavits ;  or  upon  his  testimony,  taken  in  connec- 
tion with  the  plaintiff's  affidavit,  showing  his  materiality. 

Neither  will  a  new  trial  be  granted  for  the  purpose  of  affording  a  party  an  op- 
portunity to  introduce  as  a  witness,  a  person  thus  impeached. 

The  want  of  lecoUection  of  a  fact,  which  by  due  attention  the  party  might  have 
remembered,  is  not  a  ground  for  granting  a  new  trial. 

This  was  an  action  of  assumpsit,  on  a  lost  promissory  note, 
claimed  to  have  been  made  by  John  Hollenback,  deceased,  in 
August,  1842,  for  $3500,  payable  to  the  plaintiff.  The  cause 
was  tried  before  Justice  Allen,  at  the  Tioga  circuit,  in  October, 
1848.  On  the  trial  of  the  cause  the  plaintiff  offered  to  read  in 
evidence  the  depositions  of  Robert  L.  Fleming  and  Samuel 
Herrick,  taken  under  a  commission  directed  to  James  Shaffer 
of  Lemmahoning,  Clinton  county,  Pennsylvania.  The  defend- 
ant objected  to  their  introduction,  on  the  ground  that  there  Itras 
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no  return  indoi'sed  on  the  commission.  The  following  is  the 
commissioner's  return,  which  was  written  upon  a  separate  piece 
of  paper,  and  attached  to  the  back  of  the  answers  to  the  inter- 
rogatories, both  of  which  were  annexed  to  the  interrogatories 
to  the  commission,  viz. :  '^  Clinton  County,  ss.  I  do  hereby 
certify  that  in  pursuance  of  a  commission  issued  out  of  the  su- 
preme court  of  New-York,  on  the  17th  day  of  March,  1848, 
and  to  me  directed,  to  take  the  deposition  of  Samuel  Herrick 
and  R.  L.  Fleming,  witnesses  on  the  part  and  behalf  of  the 
plaintiff,  to  be  read  in  court  as  evidence  in  a  certain  cause  now 
pending  between  John  Fleming  plaintiff,  and  George  W.  Hol- 
lenback  and  Ezra  S.  Sweet,  executors  of  the  last  will  and  tes- 
tament of  John  HoUenback,  deceased,  that  in  accordance  with 
the  said  commission  hereto  annexed,  I  have  examined  the  said 
Samuel  Herrick  and  R.  L.  Flemiug,  by  administering  the  oath 
to  them  publicly  and  examining  them  separately  and  apart  on 
the  interrogatories,  and  reduced  the  same  to  writing,  this  27th 
day  of  March,  A.  D.  1848,  and  have  annexed  it  to  the  commiS' 
sion,  and  do  hereby  return  said  rule,  &c.  to  Moses  Stevens, 
clerk  of  the  county  of  Tioga,  O  wego,  N.  Y.  as  witness  my  hand 
and  seal  this  28th  day  of  March,  A.  D.  1848. 

(Signed)  James  Shaffer,  [l.  s.]" 

The  court  overruled  the  objection,  and  the  defendants'  coun- 
sel excepted.  The  defendants  objected  to  the  4th  direct  inter- 
rogatories put  to  said  witnesses,  as  leading,  and  the  court  sus- 
tained the  objection  and  the  plaintiff's  counsel  excepted,  on  the 
ground  that  the  defendants  could  not  raise  this  objection  at 
the  trial.  The  counsel  for  the  plaintiff  offered  to  read  in  evi- 
dence those  parts  of  the  depositions  contained  in  the  answers 
to  the  4th  and  6th  cross-interrogatories.  The  counsel  for  the 
defendants  objected,  upon  the  ground  that  these  cross-interrog- 
atories were  dependent  upon  the  4th  direct  interrogatory,  which 
was  excluded  as  leading,  and  he  insisted  that  these  cross-inter- 
rogatories being  nothing  more  than  a  cross-examination  of  the 
matter  of  the  4th  direct  interrogatory,  the  answers  to  these 
should  also  be  excluded.  The  court  sustained  the  objectioni 
add  the  plaintiflPs  counsel  excepted.    The  jury  found  a  verdiet 
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for  the  defendants,  and  the  plaintifi*  moved  for  a  new  trial,  on 
tbe  ground  that  the  court  erred  in  excluding  the  answers  to 
said  interrogatories,  and  on  other  grounds  which  sufficieptly 
appear  in  the  opinion  of  the  court, 

Davis  ^  Warner,  for  the  plaintiff. 

E.  S.  Sweety  for  the  defendants. 

By  the  Court,  Mason,  J.  I  am  entirely  satisfied,  after  a 
careful  examination  of  the  matter,  that  the  court  properly  ex- 
cluded the  answers  of  Herrick  and  Fleming  to  the  4th  interrog- 
atories, on  the  ground  that  the  interrogatories  were  leading. 
The  most  familiar  rule  of  testing  these  interrogatories  will  prove 
them  leading.  (1  Phil.  Ev,  221,  222.  2  Stark,  on  Ev.  123. 
1  Id.  124.  The  People  v.  Mather,  4  JVend.  247.)  And  I  am 
of  opinion  that  the  party  can  make  this  objection  upon  the  tri- 
al. The  statute  contemplates  this  as  the  course  to  be  pursued. 
The  officer  settling  the  interrogatories  has  no  power  or  author- 
ity to  reject  an  interrogatory  because  it  is  leading.  The  statute 
provides  that  '^  in  settling  such  interrogatories  either  party  shall 
be  allowed  to  insert  ^iny  question  pertinent  to  the  cause  which 
he  shall  propose."  (2  R.  S.  394,  §  23.)  And  the  31st  section 
[Id.  396)  expressly  provides  that  "  every  objection  to  the  com- 
petency or  relevancy  of  any  question  put  to  the  witness,  or  of 
any  answer  given  by  him,  n)ay  b^  made  in  the  same  manner 
and  with  the  like  effect  as  if  such  witness  were  examined  at 
such  trial."  And  such  was  the  construction  given  to  this  stat- 
ute  in  the  case  of  Williams  v.  Elijtridge,  (1  H'dts  Rep.  249.) 
It  would  seem  to  follow,  as  a  matter  of  course,  that  if  the  direct 
interrogatory  and  answer  were  properly  excluded,  the  fourth 
and  fifth  cross-interrogatories,  which  upon  their  face  appear  to 
be  dependent  upon  it,  were  also  properly  exch^ded ;  otherwise 
the  provision  of  the  statute  reserving  the  right  to  object  to  the 
competency  of  the  interrogatory  and  answer,  upon  the  trial, 
would  be  of  very  little  avail  to  the  party,  inasmuch  as  he  must 
forego  his  right  to  cross-exan^ine  the  witness,  or  in  effect  be  de- 
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I^rired  of  the  benefit  of  his  objection  to  the  direct  interrogatbry 
and  answer.  The  cross-examination  will  generally  elicit  much 
of  the  matter  of  the  direct  examination  by  way  of  review  and 
restatement,  and  consequently  the  party  will  lose  the  whole 
benefit  of  his  objection  to  the  direct  examination  if  such  a  con- 
struction as  the  plaintiflTs  counsel  contends  for  be  adopted.  I 
am  of  opinion,  therefore,  that  these  cross-interrogatories  were 
properly  excluded ;  and  it  follows  of  course  that  the  answers  to 
them  must  fall  with  them.  There  is,  however,  another  perfect 
answer  to  this  branch  of  the  case.  The  defendants'  counsel  ob- 
jected to  the  admission  of  these  depositions  for  the  reason  that 
the  statute  haul  not  been  complied  with,  in  their  execution ;  and 
I  am  satisfied  that  this  objection  was  well  taken,  and  that  these 
depositions  should  have  been  excluded.  The  statute  requires 
"  that  the  commissioners  shall  annex  all  the  depositions  and  ex- 
hibits to  the  commission  upon  which  their  return  shall  be  in- 
dorsed." (2  R.  S,  394,  §  24,  sub.  4.)  This,  the  commissioners 
have  not  done  in  this  case.  Statutes  which  innovate  upon  the 
common  law  rules  of  evidence  must  be  strictly  complied  with. 
{Jackson  v.  Hobby,  2  John.  357.  Chappel  v.  Brockway,  21 
Wend.  167.  Smith  v.  Randall,  3  HUFs  Rep.  495.)  The 
mode  of  executing  a  commission  is  highly  important,  and  all 
the  safeguards  against  imposition  and  fraud  which  the  legisla- 
ture has  imposed  must  be  substantially  complied  with.  It  is 
not  the  province  of  the  courts  to  disregard  them,  or  dispense  with 
them,  and  substitute  othei-s  in  their  stead.  This  doctrine  is 
well  enforced  and  defended  in  the  cases  above  cited,  and  was 
affirmed  ^n  its  broadest  sense,  in  this  court,  in  the  recent  case 
of  Atherton  v.  Thomas,  in  MS.,  which  was  a  case  where  the 
rule  allowing  the  commission  to  issue  contained  a  command 
that  the  same  be  returned  by  mail  addressed  to  John  B.  Moore, 
clerk  of  the  county  of  Broome,  Binghamton,  N.  Y.,  and  a  copy 
of  this  rule  was  annexed  to  the  commission  and  returned  with 
it  The  commission  was  otherwise  in  all  respects  properly  ex^ 
tuted  and  returned,  and  it  was  adjudged  by  this  court  that  the 
toiiiniissiou  and  deposition  were  properly  excluded,  for  the  mason 
tfa6  23d  s6etion  of  the  statute  (2  R.  S.  394)  require«  the 
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oilicer  settling  the  interrogatories  to  direct  the  raanner  'm  whicl^ 
the  commission  shall  be  returned ;  and  adopting  the  rule  that 
statutes  which  innovate  upon  the  common  law  rules  of  evidence 
must  be  strictly  complied  with,  we  held  that  the  court  could  not 
waive  this  want  of  compliance  with  the  statute,  although  WQ 
might  be  of  opinion  that  the  substitute  was  equally  well  calcu- 
lated to  guard  against  fraud.  Applying  this  principle  to  th^ 
case  under  consideration,  I  do  not  hesitate  to  say  that  this  conv 
mission  should  have  been  excluded.  The  statute  requires  th^ 
commissioners  to  indorse  upon  the  commission  their  return.  I9 
it  a  substantial  compliance  with  the  statute  for  them  to  make 
their  return  upon  a  distinct  and  independent  paper,  and  thef^ 
annex  it  to  the  commission  or  depositions  ?  I  do  not  hesitate 
to  say  it  is  not :  and  that  the  sanctioning  of  such  a  practice,  iq 
making  the  return,  would  be  but  ill  calculated  to  guard  against 
fraud  and  imposition  in  the  execution  of  the  commission.  The 
fact  that  such  return  may  be  attached  or  detached  from  the 
commission,  if  made  upon  a  separate  and  independent  piece  of 
paper,  is  a  sufficient  reason  for  not  allowing  these  returns  to  b^ 
made  in  that  way,  were  there  no  statute  providing  for  the  case. 
It  is  sufficient,  however,  for  our  purpose,  that  the  legislature,  for 
wise  reasons,  have  required  the  return  to  be  indorsed  upon  the 
commission,  and  that  the  courts  therefore  have  no  right  to  de- 
part from  the  requirements  of  the  statute.  For  the  reasons  al- 
ready stated  it  is  unnecessary  to  consider  the  other  objections 
taken  to  this  commission.  The  commission  not  having  been 
properly  executed,  the  depositions  should  have  been  excluded. 
Consequently  the  plaintiff  can  not  complain,  even  if  the  court 
did  improperly  exclude  portions  of  the  evidence  contained 
therein. 

The  defendants'  counsel  claims  a  new  trial  in  this  case,  for 
the  reason  that  the  verdict  is  against  law  and  evidence,  and 
against  the  justness  of  the  claim.  I  have  not  been  able  to  dis- 
cover that  the  verdict  is  against  law.  It  may  be,  perhaps,  thai 
it  is  against  the  justness  of  the  plaintiff's  claim ;  or,  in  other 
words,  against  the  weight  of  evidence.  I  have  no  hesitatioOi 
however,  in  saying  that  I  consider  the  jury  who  saw  the  wit- 
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nesses  and  heard  them  testify,  are  better  judges  upon  this  point 
than  a  person  who  did  not  hear  the  trial.  A  new  trial  should 
never  be  granted  for  such  cause,  unless  the  verdict  is  clearly 
against  evidence ;  and  in  general  when  the  jury  have  passed 
upon  conflictiug  evidence  the  court  will  not  interfere  with  tlieir 
verdict  on  the  ground  of  its  being  against  the  weight  of  evidence. 
Tbis  is  the  rule  distinctly  laid  down  in  the  case  of  Keeler  v. 
The  Piremavls  Insurance  Campany  of  Albany^  (3  £fiZ/,  251.) 
The  court  lay  down  the  rule  in  the  following  language  in  the 
case  of  Eaton  v.  Burton^  (2  Hill^  578.)  "  It  is  the  province  of 
jurors  and  referees  to  pass  upon  conflicting  evidence,  and  deter- 
mine on  which  side  the  balance  lies ;  and  as  a  general  nile  their 
finding  must  be  regarded  as  conclusive."  There  is  much  con- 
flict of  evidence  and  impeachment  of  witnesses  in  this  case ; 
and  applying  this  salutary  rule  to  the  case,  I  do  not  think  we 
should  be  justified  in  disturbing  the  verdict  upon  this  ground. 

The  next  question  which  I  propose  to  consider  is  the  applica- 
tion for  a  new  trial,  on  the  ground  of  newly  discovered  evidence. 
The  testimony  of  newly  discovered  witnesses  Isaac  Bunnell, 
Augustus  Lake,  Mary  F.  Lake  and  Clinton  Cleaveland,  is  all 
confined  to  a  contradiction  of  one  of  the  defendants'  witnesses, 
James  Jameson.  There  are  certain  principles  which  the  courts 
have  established,  and  which  are  to  be  regarded  as  settled  law, 
in  relation  to  these  applications  for  new  trials  on  the  ground  of 
newly  discovered  evidence.  One  is  that  a  new  trial  will  not 
be  granted,  on  account  of  newly  discovered  evidence,  which  is 
only  material  to  impeach  or  contradict  witnesses  sworn  on  the 
former  trial.  {Harrington  v.  Bigeloxo^  2  Denio,  104.  10  Wend. 
294.  4  John.  425.  5  Id.  249.  3  Id.  256.  Graham  mi  New 
Trials,  496,  502.)  This  disposes  of  the  application,  so  far  as 
these  four  witnesses  are  concerned.  This  application  is  then 
left  to  be  sustained  solely  upon  the  afllidavits  of  the  plaintiff  and 
of  Horace  Howe.  Howe  is  impeached  by  the  opposing  afiida- 
vits,  and  I  think  is  shown  to  be  unworthy  of  credit.  A  new 
trial  therefore  should  not  be  granted  upon  his  testimony  alone, 
or  taken  in  connection  with  the  plaintiff's  affidavit  showing  his 
materiality.    {Pomeroy  v.  Th£  Columbian  Ins.  Co.  2  Cainss^ 


1849.]  IN  THE  SUPREME  COURT.  277 


Fleming  v.  HoUenback. 


260.  Williams  v.  Baldwin^  18  John.  489.)  The  case  is  then 
left  to  stand  upon  the  affidavit  of  the  plaintiff  alone  ;  and  he 
swears  to  the  materiality  of  two  newly  discovered  witnesses,  Na- 
than Parks  and  Warren  Loomis,  the  former  of  whom  resides 
in  the  state  of  Ohio,  and  the  latter  in  the  state  of  Michigan. 
Loomis  is  impeached  hy  the  opposing  affidavits,  and  is  shown 
to  be  a  standing  witness  in  justices*  courts,  in  his  neighborhood. 
This  is,  as  we  have  already  seen,  a  good  ground  for  refusing  a 
new  trial  upon  his  evidence,  or  for  the  purpose  of  affording  the 
plaintiff  an  opportunity  to  introduce  him  as  a  witness.  In  rela* 
tion  to  the  witness  Parks,  the  plaintiff  states  what  he  expects  to 
prove  by  him.  He  swears  that  Parks  was  present  when  he,  the 
plaintiff,  handed  the  note  in  question  to  HoUenback  in  his  store, 
and  asked  him  for  the  pay  upon  it,  and  that  HoUenback  said 
he  could  not  then  pay  it,  but  would  pay  it  in  the  spring ;  that  it 
had  stood  long  enough,  and  it  was  time  it  was  paid ;  that  the 
amount  of  the  note  was  spoken  of,  &c.  and  when  HoUenback 
handed  the  note  back.  Parks  took  it  and  read  it  and  then  hand- 
ed it  to  the  plaintiff,  and  that  the  note  was  for  $3500,  &c.  It 
is  true  that  the  plaintiff  has  concluded  this  statement  by  saying 
that  he  did  not  know  that  he  could  prove  these  facts  by  Parks, 
until  the  17th  day  of  February  last/  I  think,  however,  we  can 
not  place  much  reliance  upon  this  latter  statement,  after  he  had 
just  sworn  positively  that  Parks  was  present,  and  had  the  note 
in  his  hands,  and  that  the  plaintiff  saw  all  he  swore  to.  He 
may  perhaps  have  satisfied  his  conscience  in  thus  swearing,  by 
the  mental  reservation  that  he  did  not  know  until  tbe  17th  day 
of  February  last  that  Parks  would  recollect  the  transaction. 
The  want  of  recollection  of  a  fact,  which  by  due  attention  might 
have  been  remembered,  is  not  a  ground  for  granting  a  new  trial 
on  such  an  application.  {Bond  v.  Cutler,  7  Mass.  Rep.  206.) 
In  that  case  the  applicant  for  a  new  trial  stated  that  since  the 
former  trial  it  had  come  to  his  knowledge  that  on  the  day  it  was 
alledged  that  he  gave  the  notes,  he  was  absent  in  a  remote  part 
of  the  state  of  Maine,  and  so  he  could  not  have  made  the  note 
on  that  day.  In  reference  to  this  fact  the  court  said.  *Uhe  de- 
fendant can  not  prevail  on  this  ground  ;  for  he  knew  where  he 
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was  on  the  24th  of  September,  1801,  as  well  before  the  (rial  ^ 
after ;  and  a  want  of  recollection  of  a  fact  which  by  due  attentioi^ 
might  have  been  remembered,  can  not  be  a  reasonable  ground 
for  granting  a  new  trial :  for  a  want  of  recollection  may  alw^yy 
be  pretended,  and  may  be  hard  to  be  disproved.' ' 

This  is  the  language  of  the  learned  Chief  Justice  Parsons, 
distinguished  alike  for  his  great  learning  and  the  clearness  and 
precision  with  which  he  stated  the  principles  of  the  law.  This 
case  was  adopted  as  authority  in  this  state  by  the  supreme  court^ 
in  the  case  of  The  People  v.  The  Superior  Court  of  the  City 
of  New-  York,  (10  Wend,  286.)  And  Chief  Justice  Savage 
adopts  the  language  of  the  case  in  his  opinion.  {See  Id.  293.) 
This  is  decisive  of  this  application,  so  far  as  the  testimony  of 
Parks  is  concerned ;  and  this  rule  is  not  without  its  force  when 
addressed  to  the  other  evidence  which  it  is  claimed  has  been 
newly  discovered.  But  what  appears  to  my  mind  most  clear 
and  conclusive  against  granting  a  new  trial  in  this  case,  upoQ 
this  newly  discovered  evidence,  is  that  it  is  merely  cumulative. 
(4  John.  425.  5  Id.  248.  10  Wend.  292.  Graham  on  New 
Trials,  485,  496.  24  Pick.  248.)  Cumulative  evidence  is  ad- 
ditional evidence  of  the  same  kind.  This  disposes  of  all  the 
questions  raised  by  the  defendants'  counsel  on  this  motion  for  a 
new  trial ;  and  the  motion  must  be  denied,  for  the  reasons  above 
stated.  It  may  be  that  the  plaintiff  in  this  case  has  received 
injustice  at  the  hands  of  the  jury.  But  while  we  recognize  the 
settled  rules  of  law  which  must  govern  us  upon  applications  of 
this  kind,  I  do  not  see  how  we  can  afford  him  any  relief.  And 
it  may,  perhaps,  not  be  improper  that  I  should  remark,  that  the 
plaintiff's  case  is  not  without  some  strong  features  of  suspicion 
as  to  the  justice  of  this  large  claim. 

New  trial  denied 
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Moss  vs.  McCuLLOUGH. 

Ib  an  action  against  a  stockliolder  in  the  Rowie  Lead  Mining  Company,  to  M- 
corer  a  debt  contracted  by  the  company,  a  judgment  previoutly  recovered  by 
the  plaintiff,  against  the  corporation,  upon  the  same  demand,  is  prima  facu 
evidence  of  a  debt  against  the  defendant ;  but  subject  to  be  impeached  for  col- 
lusion, or  mistake. 

With  tiie  exception  of  cases  where  fraud  or  mistake  have  occurred,  a  judgment 
against  the  corporation,  or  the  liquidation  of  a  debt  by  the  officers  of  the  com* 
pany,  is  as  obligatory  upon  the  individual  stockholders,  when  they  are  sought 
to  be  charged,  as  it  is  upon  the  corporation  itself. 

A  Corporation  whose  business,  according  to  its  charter,  was  **  the  raising  and 
smehing  lead  ore  or  galena,"  confined  itself  for  several  years  after  the  granting 
of  its  charter,  to  raising  the  ore,  the  smelting  being  performed  for  them  by  M. 
&  K.  under  a  contract.  In  October,  1839,  the  directors  deeming  it  for  the 
interest  of  the  company  to  cany  on  both  branches  of  the  business,  themselves, 
purchased  of  M.  &  K.  their  smelting  works  for  S  15,000,  for  the  payment  of 
which,  at  a  future  day,  the  company  gave  their  promissoiy  notes.  In  an  action 
against  a  stockholder  upon  one  of  those  notes  ;  Heldy  that  the  directors  had 
authority  to  make  such  purchase,  and  to  give  the  notes  of  the  company  for  the 
purchase  money ;  and  that  such  notes  were  valid  and  binding. 

What  is  sufficient  evidence,  to  be  submitted  to  the  jury,  in  such  an  action,  aa  to 
the  authority  of  the  directors  to  make  the  purchase,  and  to  give  the  notes  of  the 
corporation  for  the  purchase  money. 

Evidence  of  the  recoveryof  other  judgments  against  the  company,  on  notes  given 
by  its  officers,  is  admissible  as  persuasive  evidence  that  the  officers  had  author- 
ity to  give  the  notes. 

If  a  portion  of  the  consideration  of  the  note  sued  on,  accrued  before  the  defendant 
was  a  stockholder,  that  portion  alone  should  be  deducted  from  the  note,  and 
the  plaintiff  have  a  judgment  for  the  balance. 

A  stockholder  in  an  incorporated  company,  who  is  liable  for  the  debts  of  the 
company  to  the  amount  of  the  stock  held  by  him,  does  not  stand  in  the  light  of 
a  guarantor  or  surety,  but  is  a  principal  debtor. 

This  action  was  commeDced  by  the  plaintiflfin  1841,  against 
the  defendant,  as  one  of  the  stockholders  of  the  Rossie  Lead 
Mining  Company,  under  the  9th  section  of  the  act  of  May  13, 
1837,  incorporating  said  company,  {Laws  of  1837,  p.  441,)  to 
recover  the  amount  of  a  promissory 'note  alledged  to  have  been 
fiiade  by  the  said  company  on  the  9th  of  October,  1839,  payable 
ib  the  order  of  Moss  ^  Knapp,  one  year  alfter  the  date  thereof, 
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for  the  sum  of  $4050  ;  and  which  note  was  duly  endorsed  aad 
transferred  to  the  plaintifT,  The  declaration  was  in  debt,  recit- 
ing the  statute  incorporating  the  company ;  the  making  of  the 
note  by  the  company  ;  the  recovery  of  a  judgment  thereon  by 
the  plaintiff,  at  the  January  term  of  this  court  in  1841,  against 
the  company,  for  $4142,21  damagas  and  costs ;  the  issuing  of 
an  execution  to  the  sheriff  of  the  county  of  St.  Lawrence,  tested 
the  9th  of  Feb.  1841,  and  returnable  in  sixty  days,  indorsed  to 
levy  the  said  sum  of  $41422^1  and  interest  from  the  8th  of  Jan. 
1841,  besides  fees  and  poundage ;  and  that  the  said  execution 
was,  at  the  return  day  thereof,  returned  by  the  sheriff  wholly 
unsatisfied.  The  declaration  averred  that  the  note  upon  which 
said  judgment  was  obtained  was  the  same  identical  note  now 
sought  to  be  recovered  against  the  defendants ;  and  that  the  de- 
fendant, at  the  time  of  the  making  of  the  said  note,  w^as  one  of 
the  stockholders  of  the  said  company.  The  declaration  con- 
cluded in  the  usual  form.  The  defendant  pleaded  nil  debet ; 
and  also  three  special  pleas.  On  demurrer  to  the  special  pleas, 
judgment  was  given  for  the  plaintiff  in  May  term,  1842,  with 
leave  for  the  defendant  to  amend.  There  was  also  a  notice  of 
special  matter  annexed  to  the  plea.  The  defendant*  did  not 
amend.  The  cause  was  firet  tried  before  Willard,  circuit  judge, 
at  the  St.  Lawrence  circuit  in  July,  1842,  under  the  general 
issue  and  notice,  when  the  plaintiff  obtained  a  verdict.  A  bill 
of  exceptions  was  tendered,  to  the  decision  of  the  judge,  which 
was  decided  by  this  court  in  May  term,  1843,  and  a  new 
trial  was  awarded.  {See  Moss  v.  McCulloiigh,  5  HilFs  Rep. 
131.)  The  cause  was  tried  a  second  time  before  the  same  cir- 
cuit judge,  at  the  St.  Lawrence  circuit,  in  1843,  when  the 
plaintiff  again  obtained  a  verdict.  The  cause  again  went 
to  this  court  on  bill  of  exceptions,  and  in  July,  1844,  the  de- 
cision of  the  circuit  judge  was  concurred  in  by  this  court,  and 
a  new  trial  was  denied.  The  cause  was  then  carried,  by  the 
defendant  below,  by  writ  of  error,  to  the  court  for  the  correc- 
tion of  errors ;  which  conrt,  on  the  31st  of  December,  1846, 
by  a  vote  of  11  to  8,  reversed  the  judgment  of  the  supreme  court, 
and  awarded  a  venire  de  novo.    The  cause  was  tried  the  tliird 
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time  by  Justice  Parker,  at  the  St.  Lawrence  circuit,  ia  August^ 
1848,  when  the  plaintiff  was  nonsuited  by  the  learned  judge. 
The  cause  now  came  before  the  court  on  a  bill  of  exceptions 
taken  by  the  plaintiff  to  sundry  decisions  of  the  judge  at  the 
circuit,  and  particularly  for  nonsuiting  the  plaintiff. 

J.  A  Spencer,  for  the  plaintiff.  I.  The  evidence  in  this  cam 
akowed  that  the  oificers  of  the  Rossie  Lead  Mining  Company 
had  authority  to  make  the  purchase  of  property  for  which  tht 
note  in  question  was  given,  and  to  execute  the  note.  {Law$ 
of  1837,  p.  414.  Moss  v.  Oaklet/,  2  HiU,  265.  5  Id.  131,  137. 
7  Cranch,  299.  Story  an  Agency,  ii  68, 69, 102.  Sleev.Bloom, 
20  JbA».  669.  3  HiU,  188.  1  Denio,  414.  Coming  v.  McCul- 
lough,  1  Comst  47.)  II.  The  purchase,  even  if  it  be  admiCr 
ted  to  have  been  made  originally  without  express  authority,  was 
ratified  and  adopted  by  the  company,  by  the  taking  and  using 
of  the  property  for  which  the  notes  were  given.  {See  cases 
above  cited.)  III.  The  consideration  of  the  note  was  entirely 
lawful,  and  such  as  bound  the  company,  and  the  defendant  as 
one  of  its  stockholders.  The  property  bought  was  such  as  was 
suited  to  the  business  of  smelting  lead  ore.  This  was  a  legiti- 
mate business  of  the  company,  as  much  so  as  that  of  mining. 
{Laws  of  1837,  441,  §  1.  Moss  v.  Rossie  Lead  Mining  Co^  6 
mil,  137.)  lY.  At  all  events,  it  was  not  for  the  court  to  deter- 
mine, as  matter  of  law,  whether  there  was  proof  of  the  author- 
ity of  the  officers  to  make  the  note ;  or  whether  the  property 
bought  was  such  as  was  suitable  for  the  business  of  the  compa* 
ny.  These  were  questions  which  should  have  been  submitted 
to  the  jury.  Y.  That  evidence  showed  that  the  note  was  valid, 
as  against  the  company ;  and  the  individual  stockholders  could 
not  impeach  the  validity  of  the  note,  except  by  showing  fraud 
or  imposition  in  obtaining  it,  or  that  it  was  founded  in  enor. 
(iSIce  Y.  Bloom,  20  John.  669.) 

Juae  C.  Smith,  for  the  defendant  I.  The  evidence  given 
by  the  defendant  was  cMnpetent  {Mom  v.  MeQuUaugk,  5 
mtt  13S;  Bmutfe  r.  FneUry  7  Paig*,  576.)    U.  Then  «M 
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no  proof  of  any  authority  in  Averill  as  president,  and  Judson  as 
secretary,  of  the  Rossie  Lead  Mining  Company,  to  make  prom- 
issory notes.  [\  R,S.  602, 2d  ed,  §  6.  Angel  ^  Ames  on  Corp. 
f.  126,  c.  7,  §  7,  Didcenson  v.  Valpy,  10  B.  ^  C.  128.  The 
People  V.  Utica  Ins,  15  John.  383.  While  v.  Westport  Man, 
Co.  1  Pick.  215.)  III.  The  officers  of  the  company  had  no 
authority  to  make  the  purchase  of  the  property  for  which  the 
note  was  given.  The  consideration  was  illegal  and  not  within 
the  corporate  powei*s  of  the  company.  {Angel  ^  Ames  on  Cor. 
242,  new  ed.  Wym>an  v.  HaUoweU  and  Augusta  Bank,  14 
Mass.  R.  68.  Salem  Bank  v.  Gloucester  Bank,  17  id.  28. 
Penn.  Co.  ^c.  v.  Dandridge,  8  CHll  ^  John.  248.  Hodge  v. 
The  City  of  Buffalo,  2  Denio,  110.  See  opinions  of  Senators 
Lott  and  Putnam  in  court  of  errors  in  this  case,  and  the  cases 
cited  in  those  opinions.)  lY.  There  was  no  proof  of  any  rati- 
fication by  the  company,  or  its  authorized  officers.  And  if 
there  were  any  such  proof,  the  company  could  not  ratify  or 
adopt  an  illegal  act.  {Wyman  v.  Hallowell  and  Augusta 
Bank,  14  Mass.  58,  63.  Penn.  Co.  v.  Dandridge,  8  GUI  4* 
Ji>hn.  248.  Livingston  v.  Lynch,  4  John.  Ch.  R.  596,  697.) 
y.  There  was  no  dispute  about  the  facts  in  the  case.  There 
was  therefore  no  evidence  of  the  execution  of  the  note  by  the 
officers,  which  should  have  been  submitted  to  the  juiy ;  and 
the  question  whether  the  property  for  which  the  note  was  given 
was  appropriate  for  the  legitimate  business  of  the  company, 
was  a  question  of  law  for  the  court  to  decide.  TI.  The  note 
in  suit  was  not  valid  as  against  the  company,  and  the  individu* 
al  stockholder  has  all  the  grounds  of  defense  which  the  compa- 
ny might  have  to  the  suit  upon  the  note,  with  the  addition  that 
he  is  surety  only  for  the  payment  of  the  debts  of  the  company ; 
or  is  entitled  to  the  benefit  of  the  conditions  precedent  that  the 
remedy  has  been  exhausted  against  the  company,  or  that  it  has 
been  dissolved.  {Moss  v.  McCuUough,  5  Hill,  132 ;  opinions 
of  Lieut.  Gov.  and  Senator  Putnam  in  this  case,  in  court  of 
errors.)  YII.  The  proof  shows  that  a  part  of  the  consideration 
of  the  note  arose  before  the  defendant  became  a  stockholder, 
and  therefore  the  plaintiff*  can  not  recover  on  the  note  akme, 
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widiout  Other  counts  in  his  declaration.  {Lawler  v.  Kershaw^ 
1  Moo.  4*  Mai.  93.  Whitehead  v.  Bourn,  2  Moo.  ^  Rob.  248.) 
Till.  The  case  now  presented  is  in  no  respect  varied  from  the 
case  presented  to  the  court  of  errors,  and  decided  by  that  court 
in  December,  1846.  The  decision  of  that  court  reversing  the 
judgment  of  the  supreme  court  is  conclusive  and  binding  upon 
this  court.    The  defendant  is,  therefore,  entitled  to  judgment 

By  the  Court,  Willard,  J.  •  If  the  questions  arising  on  the 
last  trial,  were  substantially  the  same  which  arose  on  the  trial 
in  1843,  and  which  were  passed  upon  by  the  court  for  the  cor* 
rection  of  errors,  and  if  the  decision  of  the  learned  judge,  in  non- 
suiting the  plaintiff,  was  the  legitimate  consequence  of  the  judg- 
ment pronounced  by  the  court  of  dernier  resort,  it  would  be 
most  becoming  in  us  to  deny  the  motion  for  a  new  trial,  and  to 
leave  the  aggrieved  party  to  his  remedy  in  the  court  of  appeals. 
But  if,  on  the  contrary,  it  shall  turn  out  on  examination,  either 
that  the  learned  judge  in  non-suiting  the  plaintiff  did  not  prop- 
erly carry  out  the  views  of  the  court  of  errors ;  or  if  the  major- 
ity of  that  court  have  not  agreed  upon  any  principle  decisive 
of  the  cause,  it  will  be  necessary  for  us  to  examine  the  various 
questions  upon  principle,  and  to  decide  the  cause  according  to 
our  own  opinions  of  the  law.  It  becomes  necessary,  therefore, 
briefly  to  analyze  the  opinions  of  the  members  of  the  court  of 
errors.  Lieutenant  Governor  Gardiner  expressed  the  opinion, 
that  the  circuit  judge  erred  in  refusing  to  submit  to  the  jury 
the  question  whether  a  part  of  the  consideration  of  the  note 
did  not  accrue  before  the  defendant  became  a  stockholder ;  and 
that  for  such  refusal  the  judgment  should  be  reversed,  and  a 
new  trial  awarded.  He  intimates  also  that  the  stockholder  is 
a  guarantor  for  the  company,  and  that  the  action  should  be 
brought  in  the  name  of  the  original  party  to  the  note,  and  that 
this  liability  was  not  negotiable.  His  third  objection  to  the 
ruling  of  the  circuit  judge  is  substantially  like  the  first,  viz. 
that  there  was  evidence  to  show  that  a  part  of  the  damages 
which  were  included  in  the  note  accrued  before  the  defendant 
became  a  stockholder.    He  inclined  to  the  opinion  that  an  en* 
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tire  mgrtement  could  not  be  divided.  If  the  judgment  of  the 
supreme  court  was  reversed  for  the  first  or  tliird  reason  assignel 
by  the  lieutenant  governor^  Mr.  Justice  Parker  should  not 
have  nonsuited  the  plaintiff,  but  have  submitted  the  questions 
of  fact  to  the  jury.  And  if  the  judgment  was  reversed  for  the 
second  reason,  it  should  have  been  final,  and  no  venire  de  novo 
should  have  been  awarded. 

The  opinion  of  Mr.  Senator  Lott  decides,  first,  that  the  plain- 
tiff did  not  show,  on  the  trial,  that  the  note  in  question  was 
executed  by  the  authority  of  the  corporation.  2d.  That  the 
evidence  of  its  subsequent  ratification  was  not  sufficient  3d. 
That  the  note  was  not  obligatory  upon  the  company  because 
it  was  not  given  in  the  legitimate  course  of  their  business. 
They  had  no  right  to  buy  a  farm,  a  school  house  or  threshing 
machine,  &c.  And  4th.  That  the  question  whether  a  part  of  the 
consideration  of  the  note  accrued  prior  to  the  defendant's  be* 
coming  a  stockholder  should  have  been  submitted  to  the  jury. 
A  reversal  of  the  judgment  for  the  1st,  2d  or  4th  reason,  would 
not  have  concluded  the  judge  trying  the  cause,  unless  the  testi- 
mony was  the  same  as  on  the  former  trial.  But  the  testimony 
on  the  last  trial  was  much  stronger  for  the  plaintiff  than  on  the 
preceding  trial,  and  should,  I  think,  have  carried  the  cause  to 
the  jury  on  the  principles  contained  in  Senator  Lett's  1st,  2d 
and  4th  reasons.  A  reversal  for  the  third  reason  should  have 
been  final ;  because,  if  true,  it  showed  that  the  plaintiff  had  no 
cause  of  action. 

Mr.  Senator  Putnam,  in  his  opinion,  repudiates  the  notion  of 
a  guaranty,  put  forth  by  the  lieutenant  governor.  He  thinks 
the  plaintiff,  in  the  first  place,  had  not  shown  any  authority  in 
the  officers  of  the  company  to  give  the  note ;  2d.  That  the  de- 
fendant was  not  liable,  because  he  was  not  a  stockholder  €U  th/B 
time  this  stiit  was  cormnenced  ;  and  3d.  That  the  consideration 
of  the  note  was  illegal,  as  it  was  given  in  part  for  property  which 
had  no  connection  with  the  business  of  the  corporation.  If  the 
judgment  was  reversed  for  the  first  objection,  there  should  have 
been  a  new  trial ;  and  if  the  testimony  as  to  the  authority  to 
five  the  note  was  materially  strengthened,  the  cause  should 
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bave  been  submitted  to  the  jury.  If  it  was  reversed  for  the  two 
last  olijections  it  should  have  been  final. 

Mr.  Senator  Barlow  went  for  an  affirmance  of  the  judgment; 
thus  concurring,  in  substance,  with  the  supreme  court.  He  also 
expressed  the  opinion  that  the  judgment  against  the  company 
finally  settled  every  question  as  to  the  validity  of  the  note,  and 
that  the  defendant  could  not  go  back  of  that  judgment  and  take 
issue  upon  the  liability  of  the  company ;  thus  concurring  with 
Ch.  Justice  Spencer  in  Slee  v.  Bloom,  (20  John.  669.)  Seven 
other  senators  concurred  with  him. 

The  fact  that  a  venire  de  novo  was  awarded  affords  decisivo 
evidence  that  a  majority  of  the  court  did  not  concur  with  the 
lieutenant  governor  in  his  second  point,  nor  with  Mr.  Lott  in 
his  third,  nor  with  Mr.  Putnam  in  his  last  two.  We  have  no 
means  of  determining  upon  which  of  the  other  reasons  it  was 
reversed.  We  must  presume  that  it  was  reversed  for  a  reason 
which  the  court  thought  could  or  might  be  obviated  on  a  future 
trial ;  or  they  would  not  have  awarded  a  venire  de  novo. 

From  this  review  of  the  decision  of  the  court  of  errors,  I  am 
of  opinion  that  this  court  is  not  concluded  by  the  reversal  of  the 
judgment,  but  is  at  liberty  to  examine  and  decide  the  ccuB 
upon  principle. 

On  the  trial  of  this  cause  the  first  time,  before  Willard,  C.  J., 
in  1842,  the  defendant  offered  evidence  tending  to  impeacli  the 
.  aote,  but  the  judge  excluded  it,  and  ruled  that  the  defendant 
was  concluded  by  the  judgment  against  the  corporation.  It 
was  for  this  alledged  error  that  the  supreme  court  granted  the 
first  new  trial.  {Moss  v.  McCuUough,  5  Hill,  131 )  As  the 
same  evidence  was  given  on  the  last  trial,  before  Mr.  Justice 
Parker,  with  respect  to  the  judgment,  that  was  given  on  the 
trial  in  1842,  the  learned  judge  should  not  have  nonsuited  the 
plaintiff,  if  the  judgment  agaiost  the  company  was  even  prima 
facie  evidence  of  the  defendant's  liability ;  much  less  if  it  wae 
concluave  upon  him.  Unless,  therefore,  we  are  concluded  by 
the  decision  of  this  court,  in  May  1843,  (5  HiUy  131,)  a  nev 
trial  should  be  awarded,  if  we  hold  the  judgment  prima  faeh 
evidence  of  debt,  against  a  stockholder ;  for  the  same  quee* 
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tion  arises  on  the  present  bill  of  exceptions  that  arose  on  the 
first.  Had  that  decision  of  this  court  been  acquiesced  in,  and 
followed,  for  a  longer  period — had  it  not  been  questioned  and 
repudiated  by  a  respectable  minority  of  the  court  of  errors  in 
1846,  and  had  it  not  been  in  direct  conflict  with  the  well  con* 
sidered  case  of  Slee  v.  Bloom,  (20  John.  669,)  in  the  court  of 
errors,  decided  in  November,  1822,  on  appeal,  I  should  not  have 
felt  at  liberty  to  question  it,  and  much  less  to  depart  from  it. 
But  as  this  cause  was  decided  by  me  on  the  authority  of  Slee 
V.  Bloom,  and  as  further  reflection  has  confirmed  me  in  the 
opinion  that  the  judgment  against  the  company  is  at  least  pri- 
ma  facie  evidence  of  an  indebtedness,  against  an  individual 
stockholder,  I  shall  avail  myself  of  this  occasion  to  state  the  rea- 
sons which  have  led  me  to  that  conclusion. 
The  7th  section  of  the  act  of  1811,  relative  to  corporations  for 
manufacturing  purposes,  (1  jR.  Zr.  of  1813,  p.  245, 247,)  contains 
these  words :  "  for  all  debts  which  shall  be  due  and  owing  by 
the  company  at  the  time  of  its  dissolution,  the  persons  then  com- 
posing such  company  shall  be  individually  responsible,  to  the 
extent  of  their  respective  shares  of  stock  in  the  said  company, 
and  no  further."  Under  this  statute  Chancellor  Kent  held,  in 
Slee  V.  Bloom,  (5  John,  Ch,  Rep,  366,  379,)  that  a  corporation 
could  not  be  treated  as  dissolved  within  the  meaning  of  the  act, 
until  the  forfeiture  of  its  franchise  was  judicially  ascertained  and 
declared.  On  appeal  to  the  court  for  the  correction  of  errors, 
that  court,  in  February,  1821,  reversed  the  decision  of  the  chan- 
cellor, upon  that,  among  other  points,  and  held  that  a  corpora- 
tion might  be  dissolved  by  the  surrender  of  all  its  franchises ; 
that  such  surrender  is  an  act  in  pais  ;  that  by  sufTering  all  its 
estate,  real  and  personal,  to  be  sold  on  execution,  and  ceasing 
to  act,  the  corporation  was  in  fact  dissolved,  within  the  mean- 
ing of  the  law,  and  the  persons  then  composing  the  company 
became  individually  liable  for  its  debts ;  without  first  having 
such  dissolution  judicially  declared  by  any  legal  proceeding  in- 
stituted against  the  company.  The  decree  of  the  chancellor 
being  thus  reversed,  the  cause  was  remitted  to  the  court  of  chan- 
cery, and  that  court  directed  a  reference  to  a  master  to  aeceriaiit 
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aiM{  report  the  amount  due  to  the  complainant,  a  creditor  of 
the  Dutchess  Cotton  Manufojctory,  from  the  said  company^ 
and  in  order  to  ascertaia  such  amount,  it  was  ordered  that  the 
pleadings  and  proo&  be  given  in  evidence,  and  such  further 
competent  proof  as  either  party  might  think  proper  tofurnishj 
Ac.  The  master  made  a  special  report,  stating,  among  other 
things,  that  the  complainant  produced  before  him  the  exempli- 
fication of  a  judgment  in  his  favor  against  the  company,  and 
claimed  that  the  same  was  evidence  of  his  debt  against  the  de- 
fendants. And  the  defendants,  on  their  part,  claimed  that  the 
liquidation  of  the  ac^unt  of  the  complainant  against  the  com- 
pany, and  the  giving  the  judgment  therefor,  were  not  conclu- 
sive upon  them  as  individuals,  but  that  they  were  at  liberty  to 
contest  and  falsify  the  same.  The  master  decided  that  the 
judgment  was  not  conclusive  upon  the  defendants,  but  prima 
facte  evidence,  only,  of  the  indebtedness,  and  he  allowed  the 
account  to  be  opened  and  impeached.  Both  parties  excepted 
to  the  report,  and  Chancellor  Kent  decided,  on  this  branch  of  the 
subject,  that  the  judgment  against  the  company,  in  its  corpo- 
rate character,  was  not  binding  and  conclusive  upon  the 
defendants,  when  charged  in  their  private  and  individual 
character.  And  he  also  allowed  the  accounts  between  the  com- 
plainant and  the  company  to  be  opened,  notwithstanding  the 
judgment.  From  this  decision  an  appeal  was  taken  to  the 
court  for  the  correction  of  errors,  and  in  November,  1822,  the 
decree  of  the  chancellor  was  reversed.  Ch.  J.  Spencer,  who 
gave  the  only  opinion  of  the  court,  says — <<  I  perceive  no  escape 
from  the  conclusion,  that  the  respondents  [the  individual  stock- 
holders] are  individually  liable,  to  the  same  extent  that  the 
company  was  liable.  Whatever  was  a  debt  against  the  com- 
pany is  now,  by  force  of  the  statute,  a  debt  against  them ;  and 
if  the  company  itself  was  concluded,  the  respondents  are  equally 
concluded."  And  elsewhere  he  observes,  *'  that  the  respondents 
are  chargeable  with  the  appellant's  debt,  on  the  principle  that 
the  trustees,  as  their  agents,  have  contracted  the  debt,  and  be- 
cause the  statute  fixes  their  liability.  The  respondents  can  not, 
therefore,  impeach  the  consideration  of  the  debt,  in  any  other 
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manner,  nor  on  any  other  ground  than  any  principal  can  be  al- 
lowed to  impeach  a  debt  contracted  by  his  legally  authorized 
tfgent."  And  he  proceeds  to  say  that  we  must  regard  the  judg- 
ment as  a  solemn  admission  merely  on  the  part  of  the  company, 
of  indebtedness ;  for  it  is  not  of  itself,  as  res  judicata^  binding  on 
the  stockholders,  if  it  was  procured  by  fraud,  or  is  founded  in 
error. 

The  legislature,  in  1825,  in  the  sixth  section  of  the  act  to 
prevent  fraudulent  bankruptcies  by  incorporated  companies,  d&c. 
(Laws  of  1825,  p.  448,)  in  effect  adopted  the  views  of  Ch.  J. 
Spencer,  that  a  corporation  may  be  dissolved  by  an  act  in  pais^ 
and  they  so  qualify  it,  that  there  must  be  a  neglect  to  pay  its 
debts,  or  a  suspension  of  its  ordinary  business  for  one  year,  to 
work  this  consequence ;  and  this  provision  was  re-enacted  by 
the  revised  statutes,  title  4,  chapter  18,  of  part  1.  (1  12.  &  603, 
i  4.)  The  decision  of  the  court  of  errors  in  Slee  v.  Bloom  was 
doubtless  well  known  to  the  legislature,  when  the  act  to  incor- 
porate the  Rossie  Lead  Mining  Company  was  passed.  {Laws 
of  1837,  p.  441.)  The  9th  section  of  that  act  does  not  differ 
essentially  from  the  similar  provision  in  the  act  of  1811,  relative 
to  corporations  for  manufacturing  purposes.  While  the  latter 
fixes  the  liability  of  the  stockholders  individually,  at  the  disso- 
lution of  the  company,  the  former  charges  it  upon  those  who 
are  stockholders  when  the  debt  or  demand  is  contracted  by  the 
corporation  or  their  agents.  The  general  manufacturing  act 
did  not  require  a  judgment  first  to  be  recovered  against  the  com- 
pany, before  the  individual  members  should  be  charged.  This 
is  superadded  by  the  10th  section  of  the  act  to  incorporate  the 
Rossie  Lead  Mining  Company.  And  the  creditor  is  moreover 
required  to  cause  an  execution  to  be  issued  thereon ;  and  his 
right  to  sue  the  individual  stockholders  is  suspended  imtil  such 
execution  is  returned  unsatisfied. 

There  is  nothing,  however,  in  the  act  which  lessens  the  effect 
of  a  judgment  against  the  company,  upon  the  rights  of  the  in- 
dividual stockholders.  If  the  legislature  had  intended  to  repu- 
diate, or  to  modify,  or  qualify  the  decision  of  the  court  of  errors 
in  £Z0e  V.  £2oom>  with  respect  to  the  obligatory  fiurce  of  the  judg* 
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ment,  it  is  presumed  that  they  would  have  used  language  to  in- 
dicate that  intent.  They  were  not  unmindful  of  that  decision ; 
for  the  8th  section  expressly  adopts,  amongst  other  things,  the 
part  of  the  revised  statutes  before  cited,  relative  to  the  acts 
which  shall  be  deemed  a  dissolution  of  the  corporation.  The 
act  under  consideration  is  only  a  part  of  a  great  system,  com- 
menced at  an  early  day,  and  intended  to  secure  the  credit,  &c. 
of  corporations,  by  superadding  the  responsibility  of  the  individ- 
ual members  to  that  of  the  corporation.  A  judicial  construction 
of  the  section  under  review,  by  the  highest  court  of  the  state, 
after  an  elaborate  argument  by  eminent  counsel,  acquiesced  in 
for  near  a  quarter  of  a  century,  should  not  have  been  disregard- 
ed by  this  court,  without  the  strongest  reasons.  It  is  to  be  pre- 
sumed that  the  legislature,  in  granting  the  charter  to  the  Rossie 
Lead  Mining  Company,  intended  to  adopt  the  construction 
which  the  highest  court  in  the  state  had  thus  given  to  the  gen- 
eral law,  \vith  respect  to  which  that  charter  was  in  pari  mate" 
via.  Had  they  intended  to  repudiate  that  construction,  they 
would  have  adopted  terms  which  would  have  left  their  mean- 
ing free  from  uncertainty  or  doubt.  {See  1  Kenfs  Com.  463, 
et  seq.  as  to  the  rules  for  construing  stattites.) 

Were  the  question  an  open  one,  the  rule  adopted  in  Slee  v. 
Bloom  is  to  be  preferred  for  its  convenience  and  simplicity,  and 
as  the  most  conformable  to  legal  analogies.  The  officers  of  an 
incorporated  company  are,  to  a  certain  extent,  the  servants  of 
the  individual  corporators.  They  owe  their  election  and  are 
amenable  to  the  latter.  The  ideal  person,  the  corporation,  acts 
through  these  officers.  It  can  make  no  contract  except  by  their 
agency,  directly  or  indirectly  exerted.  It  is  true  these  officers 
are  not  the  servants  of  the  individual  stockholders  in  matters 
not  connected  with  the  legitimate  affairs  of  the  company.  But 
it  is  insisted,  that  when  the  company  moves  within  the  sphere 
which  it  was  designed  to  occupy,  the  acts  of  its  officers  not  only 
bind  the  company,  but  the  individual  membei-s.  It  is  more  just 
that  the  latter  should  suffer  by  the  acts  of  the  officers,  than  an 
innocent  stranger  who  has  parted  with  his  property  in  a  confi- 
ding^ reliance  on  their  good  faith  and  responsibility.    The  stat* 
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ute  fixes  the  liability  upon  the  stockholdei-s  personally  for  the 
debts  and  demands  contracted  by  the  corporation  or  their  au- 
thorized  agent  or  agents.  The  stockholdei-s,  therefore,  can  not 
impeach  the  consideration  of  the  debt,  in  any  other  manner,  nor 
on  any  other  ground,  than  any  principal  can  be  allowed  to  im- 
peach a  debt  contracted  by  his  legally  authorized  agent.  He 
may  show  collusion  between  the  creditor  and  the  officers  of  the 
company,  or  mistake  in  liquidating  the  amount  of  the  indebted- 
ness. But  with  the  exception  of  fraud  or  mistake,  the  judg- 
ment against  the  company,  or  a  liquidation  of  a  debt  by  the 
officers  of  the  company,  is  as  obligatory  upon  the  individual 
stockholders,  when  they  are  sought  to  be  charged,  as  it  is  upon 
the  corporation  itself.  The  learned  judge  therefore  erred  in 
granting  the  nonsuit. 

But  suppose  we  are  wrong  in  this  view  of  the  subject.  It  will 
then  become  necessary  to  examine  some  of  the  other  questions 
that  were  involved  in  the  case. 

It  is  to  be  regretted  that  it  does  not  appear  upon  what  ground 
the  nonsuit  was  granted.  When  the  plaintifT  first  rested,  the 
motion  for  a  nonsuit  was  made  on  the  following  grounds.  1st 
That  the  plaintiff  had  not  proved  any  organization,  or  accept- 
ance of  the  charter  of  the  Rossie  Lead  Mining  Company.  2d. 
That  he  had  not  proved  any  authority  to  give  the  note.  3d.  That 
he  had  not  proved  any  consideration  for  the  note.  4th.  That 
he  had  not  shown  that  the  note  was  given  in  the  ordinary 
transaction  of  the  business  of  the  company.  5th.  That  no  spe- 
cial authority  had  been  shown  to  the  president  and  secretary  to 
give  tlie  note,  nor  had  it  been  ratified  by  any  legal  act,  subse- 
quently ;  nor  was  it  shown  to  have  been  given  for  a  debt  con- 
tracted in  the  ordinary  course  of  the  business  of  the  company. 
6tb.  That  the  defendant  is  a  guarantor  for  the  debts  of  the 
company,  and  the  president  or  other  officers  had  no  right  to  give 
a  note  on  time.  In  this  stage  of  the  cause  the  learned  judge 
denied  the  motion  ;  after  which  both  parties  went  into  evidence, 
in  the  course  of  which  it  was  shown  that  the  note  was  given  on 
the  purchase  of  the  smelting  works  of  Moss  and  Knapp.  And 
it  was  conceded,  that  in  the  book  of  minutes  of  the  companyi 
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there  was  no  resolution  of  the  directors  authorizing  the  pur* 
chase,  and  the  giving  of  the  said  note.  On  the  close  of  the 
proo&  the  motion  for  a  nonsuit  was  renewed  oq  the  grounds  be- 
fore stated,  and  also,  7th.  That  there  was  no  entry  of  a  reso- 
lution on  the  books  of  the  company  authorizing  the  purchase  of 
the  smelting  works  and  the  giving  of  the  note.  The  counsel 
for  the  plaintiff  insisted,  1.  That  the  officers  of  the  company  had 
authority  to  make  the  purchase  and  to  give  the  note  in  question, 
and  that  the  company  had  ratified  and  adopted  their  act ;  2.  That 
the  consideration  was  entirely  lawful,  and  such  as  bound  the 
company,  and  the  defendant  as  one  of  its  stockholder ;  3.  That 
it  was,  at  all  events,  a  question  to  be  submitted  to  the  jury,  un- 
der proper  instructions,  whether  the  said  note  was  properly  exe- 
cuted by  the  officers,  and  whether  the  property  for  which  it  was 
given  was  such  as  was  appropriate  for  the  legitimate  business 
of  the  company ;  4.  That  the  evidence  showed  that  the  note 
was  valid  against  the  company,  and  that  the  individual  stock* 
holders  could  not  impeach  it,  except  by  showing  fraud  or  impo- 
sition in  obtaining  it,  or  that  it  was  founded  in  error.  The 
judge  ordered  the  plaintiff  to  be  nonsuited,  to  which  he  excepted. 

The  first  objection,  that  no  organization  of  the  company  was 
shown,  has  not  been  urged.  It  is  founded  upon  an  erroneous 
assumption  of  facts,  and  is  without  foundation.  That  a  corpo- 
ration may  give  a  promissory  note,  is  too  plain  for  argument. 
{Moss  V.  Oaklet/,  2  Hill,  265.)  This  power  in  the  abstract,  has 
not  been  questioned  by  any  member  of  the  court  of  errors.  The 
note  imports  a  consideration,  and  it  is  for  the  defendant  to  im- 
peach it.  The  whole  of  the  defendant's  objections  finally  resolve 
themselves  into  this :  whether  the  officers  of  the  company  were 
authorized  to  make  the  purchase  of  the  smelting  works  of  Moss 
&  Knapp,  for  which  the  note  in  question  was  given.  If  they 
were  so  authorized,  or  if  the  company  subsequently  ratified  the 
purchase,  it  is  difficult  to  perceive  how  the  company,  or  the  de- 
fendant, can  elude  the  payment  of  the  note  in  question. 

The  business  of  the  company,  according  to  the  charter,  was 
"the  raising  and  smelting  lead  ore  or  galena  at  Rossie,  in  St. 
Lawrence  county.''  The  testimony  in  the  cause  shows  that  <<  the 
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ute  fixes  the  liability  upon  the  stockholdei-s  personally  for  the 
debts  and  demands  contracted  by  the  corporation  or  their  au- 
ihorized  agent  or  agents.  The  stockholders,  therefore,  can  not 
impeach  the  consideration  of  the  debt,  in  any  other  manner,  nor 
on  any  other  groimd,  than  any  principal  can  be  allowed  to  im- 
peach a  debt  contracted  by  his  legally  authorized  agent.  He 
may  show  collusion  between  the  creditor  and  the  officers  of  the 
company,  or  mistake  in  liquidating  the  amount  of  the  indebted- 
ness. But  with  the  exception  of  fraud  or  mistake,  the  judg- 
ment against  the  company,  or  a  liquidation  of  a  debt  by  the 
officers  of  the  company,  is  as  obligatory  upon  the  individual 
stockholders,  when  they  are  sought  to  be  charged,  as  it  is  upon 
the  corporation  itself.  The  learned  judge  therefore  erred  in 
granting  the  nonsuit. 

But  suppose  we  are  wrong  in  this  view  of  the  subject.  It  will 
then  become  necessary  to  examine  some  of  the  other  questions 
that  were  involved  in  the  case. 

It  is  to  be  regretted  that  it  does  not  appear  upon  what  ground 
the  nonsuit  was  granted.  When  the  plaintiff  first  rested,  the 
motion  for  a  nonsuit  was  made  on  the  following  grounds.  1st 
That  the  plaintiff  had  not  proved  any  organization,  or  accept- 
ance of  the  charter  of  the  Rossie  Lead  Mining  Company.  2d. 
That  he  had  not  proved  any  authority  to  give  the  note.  3d.  That 
he  had  not  proved  any  consideration  for  the  note.  4th.  That 
he  had  not  shown  that  the  note  was  given  in  the  ordinary 
transaction  of  the  business  of  the  company.  5th.  That  no  spe- 
cial authority  had  been  shown  to  the  president  and  secretary  to 
give  tlie  note,  nor  had  it  been  ratified  by  any  legal  act,  subse- 
quently ;  nor  was  it  shown  to  have  been  given  for  a  debt  con- 
tracted in  the  ordinary  course  of  the  business  of  the  company. 
6th.  That  the  defendant  is  a  guarantor  for  the  debts  of  the 
company,  and  the  president  or  other  officers  had  no  right  to  give 
a  note  on  time.  In  this  stage  of  the  cause  the  learned  judge 
denied  the  motion  ;  after  which  both  parties  went  into  evidence, 
in  the  course  of  which  it  was  shown  that  the  note  was  given  on 
the  purchase  of  the  smelting  works  of  Moss  and  Knapp.  And 
it  was  conceded,  that  in  the  book  of  minutes  of  the  company, 
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there  was  no  resolution  of  the  directors  authori2ang  the  pur- 
chase, and  the  giving  of  the  said  note.  On  the  close  of  the 
proo&  the  motion  for  a  nonsuit  was  renewed  on  the  grounds  be- 
fore stated,  and  also,  7th.  That  there  was  no  entry  of  a  reso- 
lution on  the  books  of  the  company  authorizing  the  purchase  of 
the  smelting  works  and  the  giving  of  the  note.  The  counsel 
for  the  plaintiff  insisted,  1.  That  the  officers  of  the  company  had 
authority  to  make  the  purchase  and  to  give  the  note  in  question, 
and  that  the  company  had  ratified  and  adopted  their  act ;  2.  That 
the  consideration  was  entirely  lawful,  and  such  as  bound  the 
company,  and  the  defendant  as  one  of  its  stockholders ;  3.  That 
it  was,  at  all  events,  a  question  to  be  submitted  to  the  jury,  un- 
der proper  instructions,  whether  the  said  note  was  properly  exe- 
cuted by  the  officers,  and  whether  the  property  for  which  it  was 
given  was  such  as  was  appropriate  for  the  legitimate  business 
of  the  company ;  4.  That  the  evidence  showed  that  the  note 
was  valid  against  the  company,  and  that  the  individual  stock- 
holders could  not  impeach  it,  except  by  showing  fraud  or  impo- 
sition in  obtaining  it,  or  that  it  was  founded  in  error.  The 
judge  ordered  the  plaintiff  to  be  nonsuited,  to  which  he  excepted. 

The  first  objection,  that  no  organization  of  the  company  was 
shown,  has  not  been  urged.  It  is  founded  upon  an  erroneous 
assumption  of  facts,  and  is  without  foundation.  That  a  corpo- 
ration may  give  a  promissory  note,  is  too  plain  for  argument. 
{Moss  V.  Oakley,  2  Hill,  265.)  This  power  in  the  abstract,  has 
not  been  questioned  by  any  member  of  the  court  of  errors.  The 
note  imports  a  consideration,  and  it  is  for  the  defendant  to  im- 
peach it.  The  whole  of  the  defendant's  objections  finally  resolve 
themselves  into  this :  whether  the  officers  of  the  company  were 
authorized  to  make  the  purchase  of  the  smelting  works  of  Moss 
&  Knapp,  for  which  the  note  in  question  was  given.  If  they 
were  so  authorized,  or  if  the  company  subsequently  ratified  the 
purchase,  it  is  difficult  to  perceive  how  the  company,  or  the  de- 
fendant, can  elude  the  payment  of  the  note  in  question. 

The  business  of  the  company,  according  to  the  charter,  was 
"  the  raising  and  smelting  lead  ore  or  galena  at  Rossie,  in  St. 
Lawrence  county."  The  testimony  in  the  cause  shows  that  <<  the 
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ute  fixes  the  liability  upon  the  stockholdei's  personally  for  the 
debts  and  demands  contracted  by  the  corporation  or  their  au- 
thorized agent  or  agents.  The  stockholders,  therefore,  can  not 
impeach  the  consideration  of  the  debt,  in  any  other  manner,  nor 
on  any  other  ground,  than  any  principal  can  be  allowed  to  im- 
peach a  debt  contracted  by  his  legally  authorized  agent.  He 
may  show  collusion  between  the  creditor  and  the  officers  of  the 
company,  or  mistake  in  liquidating  the  amount  of  the  indebted- 
ness. But  with  the  exception  of  fraud  or  mistake,  the  judg- 
ment against  the  company,  or  a  liquidation  of  a  debt  by  the 
officers  of  the  company,  is  as  obligatory  upon  the  individual 
stockholders,  when  they  are  sought  to  be  charged,  as  it  is  upon 
the  corporation  itself.  The  learned  judge  therefore  erred  in 
granting  the  nonsuit. 

But  suppose  we  are  wrong  in  this  view  of  the  subject.  It  will 
then  become  necessary  to  examine  some  of  the  other  questions 
that  were  involved  in  the  case. 

It  is  to  be  regretted  that  it  does  not  appear  upon  what  ground 
the  nonsuit  was  gi-anted.  When  the  plaintiff  first  rested,  the 
motion  for  a  nonsuit  was  made  on  the  following  grounds.  1st 
That  the  plaintiff  had  not  proved  any  organization,  or  accept- 
ance of  the  charter  of  the  Rossie  Lead  Mining  Company.  2d. 
That  he  had  not  proved  any  authority  to  give  the  note.  3d.  That 
he  had  not  proved  any  consideration  for  the  note.  4th.  That 
he  had  not  shown  that  the  note  was  given  in  the  ordinary 
transaction  of  the  business  of  the  company.  5th.  That  no  spe- 
cial authority  had  been  shown  to  the  president  and  secretary  to 
give  tlie  note,  nor  had  it  been  ratified  by  any  legal  act,  subse- 
quently ;  nor  was  it  shown  to  have  been  given  for  a  debt  con- 
tracted in  the  ordinary  course  of  the  business  of  the  company. 
6th.  That  the  defendant  is  a  guarantor  for  the  debts  of  the 
company,  and  the  president  or  other  officers  had  no  right  to  give 
a  note  on  time.  In  this  stage  of  the  cause  the  learned  judge 
denied  the  motion  ;  after  which  both  parties  went  into  evidence, 
in  the  course  of  which  it  was  shown  that  the  note  was  given  on 
the  purchase  of  the  smelting  works  of  Moss  and  Knapp.  And 
it  was  conceded,  that  in  the  book  of  minutes  of  the  companyi 
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there  was  no  resolution  of  the  directors  authorizing  the  pur- 
chase, and  the  giving  of  the  said  note.  On  the  close  of  the 
proofs  the  motion  for  a  nonsuit  was  renewed  on  the  grounds  be- 
fore stated,  and  also,  7th.  That  there  was  no  entry  of  a  reso- 
lution on  the  books  of  the  company  authorizing  the  purchase  of 
the  smelting  works  and  the  giving  of  the  note.  The  counsel 
for  the  plaintiff  insisted,  1.  That  the  officers  of  the  company  had 
authority  to  make  the  purchase  and  to  give  the  note  in  question, 
and  that  the  company  had  ratified  and  adopted  their  act ;  2.  That 
the  consideration  was  entirely  lawful,  and  such  as  bound  the 
company,  and  the  defendant  as  one  of  its  stockholders ;  3.  That 
it  was,  at  all  events,  a  question  to  be  submitted  to  the  jury,  un- 
der proper  instructions,  whether  the  said  note  was  properly  exe- 
cuted by  the  officers,  and  whether  the  property  for  which  it  was 
given  was  such  as  was  appropriate  for  the  legitimate  business 
of  the  company ;  4.  That  the  evidence  showed  that  the  note 
was  valid  against  the  company,  and  that  the  individual  stock* 
holders  could  not  impeach  it,  except  by  showing  fraud  or  impo- 
sition in  obtaining  it,  or  that  it  was  founded  in  error.  The 
judge  ordered  the  plaintiff  to  be  nonsuited,  to  which  he  excepted. 

The  first  objection,  that  no  organization  of  the  company  was 
shown,  has  not  been  urged.  It  is  founded  upon  an  erroneous 
assumption  of  facts,  and  is  without  foundation.  That  a  corpo- 
ration may  give  a  promissory  note,  is  too  plain  for  argument. 
{Moss  V.  Oakley,  2  HUl,  265.)  This  power  in  the  abstract,  has 
not  been  questioned  by  any  member  of  the  court  of  errors.  The 
note  imports  a  consideration,  and  it  is  for  the  defendant  to  im- 
peach it.  The  whole  of  the  defendant's  objections  finally  resolve 
themselves  into  this :  whether  the  officers  of  the  company  were 
authorized  to  make  the  purchase  of  the  smelting  works  of  Moss 
&  Knapp,  for  which  the  note  in  question  was  given.  If  they 
were  so  authorized,  or  if  the  company  subsequently  ratified  the 
purchase,  it  is  difficult  to  perceive  how  the  company,  or  the  de- 
fendant, can  elude  the  payment  of  the  note  in  question. 

The  business  of  the  company,  according  to  the  charter,  was 
^'  the  raising  and  smelting  lead  ore  or  galena  at  Rossie,  in  St. 
Lawrence  county."  The  testimony  in  the  cause  shows  that "  the 


202  CASES  IN  LAW  AND  BftUITY  [Not.  §l 


Mom  v.  HeCuUoiigh. 


ndBing  of  lead  ore"  is  one  branch  of  business,  and  the  "  smelU 
ing"  it  another.  From  the  granting  of  the  charter  to  the  giving 
of  this  note,  the  company  confined  themselves  to  the  former 
branch  of  business,  and  the  "smelting"  was  performed  for  them 
by  Moss  &  Knapp,  under  contract.  It  has  not  been  doubted,  that 
thus  far  the  transactions  of  the  company  were  legal.  Nor  has 
it  been  questioned  that  the  company  might  originally  have  com- 
menced and  carried  on  both  branches  of  the  business.  In  Octo-. 
bar,  1839,  the  directors  deemed  it  for  the  interest  of  the  company 
to  carry  on  ^oth  branches  of  the  business  within  themselves ; 
and  for  that  purpose  they  purchased  of  Moss  &  Knapp  the 
whole  of  their  smelting  works,  for  the  sum  of  fifteen  thousand 
dollars,  for  the  payment  of  which  at  a  future  day,  the  company 
gave  certain  promissory  notes  signed  by  their  president  and 
secretary,  of  which  the  note  in  question  is  one.  It  is  the  valid- 
ity of  this  purchase  which  is  questioned  by  the  defendant. 

Moss  V.  The  Rossie  Lead  Mining  Company,  (5  Hill,  137,) 
was  an  action  brought  against  the  company  upon  one  of  their 
notes,  given  on  the  said  purchase.  The  action  was  defended 
by  the  company  upon  the  same  grounds  which  have  been  taken 
by  the  defendant  here.  It  was  tried  at  the  Oneida  circuit  in 
1842,  before  Gridley,  circuit  judge,  who  overruled  the  defence, 
and  directed  a  verdict  for  the  plaintiff.  The  cause  came  before 
this  court  on  bill  of  exceptions,  to  the  ruling  of  the  circuit  judge, 
and  the  motion  for  a  new  trial  was  denied.  The  opinion  of  the 
court,  delivered  by  Judge  Cowen,  covers  the  whole  ground  of 
the  defendant's  objections  to  a  recovery  in  this  cause,  so  far  as 
relates  to  the  authority  of  the  directors  to  make  the  purchase, 
and  give  the  note  in  question.  Ch.  J.  Nelson  concurred  in  that 
opinion,  and  Bronson,  J.  dissented.  That  judgment  has  not 
been  reversed  by  the  court  of  errors,  and  still  remains  in  force. 
As  an  authority,  it  is  directly  in  point,  and  is  utterly  fatal  to  the 
whole  defence.  I  coincide  fully  with  Judge  Cowen,  in  all  his 
reasoning  on  the  subject,  and  do  not  therefore  deem  it  necessary 
to  go  over  the  whole  again  in  detail.  Every  question  then  dis- 
cussed has  arisen  before  me,  at  the  circuit,  in  various  other 
causes,  and  been  invariably  decided  in  the  same  way. 
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Had  the  business  contemplated  by  the  charter  equalled,  in  its 
profits,  the  expectations  of  the  enterprising  gentlemen  who  firat 
embarked  in  it,  there  is  no  question  that  the  defendant  would 
have  been  entitled  to  his  proportionate  share  of  the  gains. 
The  company  could  not  have  withheld  from  him  his  dividend, 
on  the  ground  that  a  threshing  machine  had  been  purchased 
among  the  implements  for  smelting  lead,  and  that  one  of  their 
tenements  had  been  used  as  a  school  house,  for  the  children  of 
their  hands.  Nor  could  they  have  withheld  it,  because  no  re&> 
olution  appeared  in  their  book  of  minutes,  directing  the  purchase, 
and  appointing  the  president  and  secretary  to  execute  notes  for 
the  purchase  money.  It  would  be  enough  that  the  property 
came  to  their  use,  and  that  profits  had  thereby  accrued,  to  en« 
title  the  defendant  to  his  share.  Does  not  the  principle  of  reci- 
procity require,  that  since,  from  various  causes  without  the  fault 
of  the  parties,  the  speculation  has  proved  disastrous,  the  loss 
should  be  borne  by  the  same  parties  who  would  have  shared 
the  gains  had  the  result  been  as  auspicious  as  their  desires  ? 

I  think  the  learned  judge  erred  also  in  excluding  evidence  of 
the  recovery  of  judgments  against  the  company,  on  notes  given 
by  the  president.  Such  judgments  afforded  persuasive  evidence 
that  the  company  acquiesced  in  the  acts  of  their  ofilicers  in  giv- 
ing notes.  It  matters  not  that  the  defendant  had  then  ceased 
to  be  a  stockholder.  Unless  it  was  shown  that  these  judgments 
were  coUusively  obtained,  they  afforded  competent  evidence  of 
the  usage  of  the  company  with  respect  to  the  authority  con- 
ferred on  their  officers.  It  was  proper  evidence,  in  connection 
with  other  facts,  for  the  consideration  of  the  jury.  This  evi- 
dence was  held  admissible  in  Moss  v.  The  Rossie  Lead  Minr 
ing  Co,  (5  HUl,  337.) 

The  foregoing  observations  dispose  of  tiiis  case,  and  show  that 
it  should,  at  least,  have  been  submitted  to  the  jury  on  the  ques- 
tion of  authority  to  make  the  purchase  and  give  the  note.  In 
my  judgment  the  judge  should  have  instructed  the  jury  to  find 
a  verdict  for  the  plaintiff. 

1  may  be  deemed  wanting  in  respect  to  the  learned  members 
of  the  court  of  errors  if  I  should  fail  to  notice  the  other  objee* 
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tioDs  to  the  plaintiff's  recovery.  And  1st  It  is  said  that  the 
plaintiff  was  a  guarantor  of  the  debts  of  the  company.  This 
suggestion  is  made,  I  believe,  for  the  first  time  by  Judge  Cowen, 
in  Moss  V.  McCuUough^  (supra,)  Indeed,  the  learned  judge 
in  the  same  opinion  treats  the  stockholder  as  a  surety  for  the 
corporation.  A  part  of  the  reasoning  of  Lt.  Gov.  Gardiner  is 
based  upon  the  hypothesis  that  the  stockholder  is  a  guarantor 
for  the  company.  Ou  that  theory  he  looks  behind  the  note, 
into  its  consideration,  and  finding  that  a  part  of  it  was  composed 
of  damages  for  a  breach  of  contract,  which  accrued  before  the 
defendant  became  a  stockholder,  he  holds  that  the  corporation 
could  not  increase  the  responsibility  of  the  guarantor ;  that  the 
guai'antor  is  only  liable  for  contiacts  subsequent  to  the  guaran- 
ty ;  and  he  infers,  therefore,  that  for  this  reason  the  note  was 
void  as  against  the  defendant.  A  leading  portion  of  the  argu- 
ment of  Senator  Putnam  is  founded  on  the  assumption  that  the 
stockholder  is  the  surety  of  the  company :  and  he  therefore  ex- 
tends towards  him  all  the  indulgent  constructions  which  the  law 
favors  with  respect  to  a  party  bearing  that  relation.  He  repu- 
diates the  notion  of  a  guaranty  as  being  inapplicable  to  the  case. 

Mr.  Lott,  on  the  contrary,  in  his  learned  opinion,  very  cor- 
rectly admits,  that  the  case  of  the  stockholder  is  not  strictly  a 
case  of  guaranty  or  suretiship,  where  laches  or  indulgence  to 
the  creditor  would  operate  as  a  discharge. 

If  we  look  to  the  statute  itself  for  the  evidence  of  the  defend- 
ant's liability,  rather  than  to  any  theoretical  reasoning  on  the 
subject,  we  shall  find  that  it  does  not  rest  on  the  principle  of 
guaranty  or  suretiship.  A  guaranty,  in  its  enlarged  sense,  is  a 
promise  to  answer  for  the  payment  of  some  debt,  or  the  per- 
formance of  some  duty,  in  the  case  of  the  failure  of  another 
person,  who  in  the  first  instance  is  liable.  (2  KenCs  Com.  121.) 
It  must  be  upon  a  sufiicient  consideration,  moving  between  the 
parties,  or  it  will  be  void  by  the  statute  of  frauds.  It  is  not  ne- 
gotiable, and  is  available  only  in  the  hands  of  the  party  to 
whom  it  was  given.  ( Watson  v.  McLaren^  19  Wend.  667. 
MXOer  v.  Gaston,  2  ESll,  188, 192  per  Bronson,  J.)  If  the  lia- 
bility  of  the  defendant  rests  upon  the  doctrine  of  commercial 
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guaranty,  clearly  the  lieutenaat  governor  was  right  in  the 
conclusion  which  he  deduced  from  it.  But  this  is  not  a  guar- 
anty, but  a  liability  created  by  statute.  It  attaches  the  moment 
the  debt  is  contracted,  and  continues  until  it  is  paid.  It  fol- 
lows the  debt  into  whose  hand  soever  it  goes,  like  the  liability 
of  the  corporation  itself.  If  the  one  is  negotiable,  the  other  is 
negotiable  also.  It  has  nothing  in  common  with  a  guaranty, 
except  that  a  payment  of  the  debt  by  the  corporation  discharges 
the  liability.  If  the  stockholder  pays  the  debt  he  has  no  remedy 
over,  against  the  other  members  of  the  corporation,  for  reim- 
bursement. {Ballet/  V.  Bancker,  3  Hill,  188.)  He  may,  per- 
haps, in  equity,  be  entitled  to  contribution,  but  the  remedy  is 
expensive  and  embarrassed  with  complicated  difficulties.  {See 
Judstm  et  al.  v.  The  Rossie  Galena  Co,  9  Paige,  198.)  This 
remedy,  if  one  exists,  against  the  corporation,  would  be  fruitless, 
because  the  latter  must  be  shown  to  have  been  insolvent,  before 
the  remedy  of  the  creditor  could  be  enforced  against  him. 

The  condition  of  a  surety  differs,  in  some  respects,  from  that 
of  a  guarantor.  The  claim  against  him  is  strictissimi  juris. 
He  may  be  discharged  even  by  delay  in  prosecuting  the  princi- 
pal after  a  request  to  that  effect  by  the  creditor,  if  tlie  principal 
thereafter  becomes  insolvent.  {King  v.  Baldwin,  17  John, 
384.) 

But  the  notion  that  a  stockholder  can  be  deemed  either  a 
guarantor  or  a  surety  of  the  company  has  been  expressly  dis- 
claimed by  this  court.  {Harger  v.  McCullough,  2  Demo,  119.) 
Both  the  individual  stockholders  who  were  such  when  the  debt 
was  contracted,  and  the  corporation,  are  principal  debtors.  And 
but  for  the  10th  section  the  creditor  might  sue  either,  at  his  elec- 
tion. The  requirement  that  he  shall  first  proceed  against  the 
corporation,  is  no  more  than  applying  an  equitable  principle, 
which  requires  that  the  debts  should  be  paid  from  the  joint  funds 
of  the  associates,  rather  than  from  the  separate  property  of  any 
one  of  them.  With  regard  to  the  debts  of  the  company,  the  in- 
dividual stockholders  stand  upon  the  same  footing  as  though 
they  were  an  unincorporated  association  or  partnership.  This 
IS  the  view  which  was  taken  of  the  question  under  a  charter  of 
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the  same  nature,  in  Allen  v.  Sewall,  (2  Wend.  327 ;)  and  al- 
though that  judgment  was  reversed,  (6  Id.  335,)  yet  upon  this 
point  the  members  of  tiie  court  of  errors  who  delivered  opinions 
agreed  substantially  in  the  doctrine  which  had  been  laid  down 
by  this  court.  This  was  emphatically  so  with  respect  to  the 
chancellor  and  Senator  Tallmadge,  who,  though  they  differed 
on  the  question  of  reversal,  agreed  with  the  supreme  court  on  the 
construction  of  the  statute,  as  to  the  individual  liability  of  the 
members.    (6  Wend.  347,  348,  363.) 

Again ;  it  is  said  that  a  part  of  the  consideration  arose  for 
damages  which  had  accrued  before  the  defendant  became  a 
stockholder,  and  that  as  the  declaration  contains  only  a  count 
upon  the  note,  the  plaintiff  can  not  fall  back  on  the  residue  of 
the  consideration  of  it,  and  should  for  that  reason  have  been 
nonsuited. 

In  answer  to  this,  it  may  be  remarked,  that  it  is  in  the  first 
place  by  no  means  certain  that  any  portion  of  the  consideration 
of  the  note  accrued  before  the  defendant  became  a  member  of 
the  corporation.  If  the  cause  must  turn  upon  that  point,  the 
question  of  fact  should  have  been  submitted  to  the  jury.  Se- 
condly. Prima  facie,  the  debt  was  contracted  when  the  note 
was  given.  The  purchase  of  the  smelting  works  of  Moss  <fc 
Knapp  was  the  consideration  for  the  note.  The  defendant  was 
then  a  stockholder,  and  the  directors  in  a  certain  sense  his 
agents.  The  latter  purchased  nothing  which  had  not  been 
used  in  connection  with  the  business  of  smelting  lead.  If  dam- 
ages were  included  in  the  note,  for  a  breach  of  contract  occur- 
ring before  the  defendant  became  a  stockholder,  the  defendant 
was  still  liable,  because  the  giving  of  the  note  was  contracting 
a  debt,  within  the  meaning  of  the  charter.  Even  on  the  plain- 
tiff's hypothesis,  that  for  those  damages  he  was  not  liable,  he 
was  merely  entitled  to  deduct  that  amount  from  tlie  note. 

On  the  whole,  I  think  the  nonsuit  should  be  set  aside,  and  a 
new  trial  ordered,  on  the  following  grounds.  1st  The  judgment 
against  the  company  was  prima  facie  evidence  of  a  debt  against 
the  defendant,  open  to  be  impeached  for  collusion  or  mistake, 
ad.  There  was  evidence,  sufficient  to  be  submitted  to  the  jmj, 
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as  to  the  authority  of  the  directors  to  make  the  purchase,  and  to 
give  the  note.  3d.  The  evidence  offered,  of  other  judgments 
against  the  company,  on  notes  given  by  the  officers,  was  admis- 
sible as  persuasive  evidence  that  the  officers  had  authority  to 
give  the  notes.  4th.  If  a  portion  of  the  consideration  of  the 
note  and  judgment  accrued  before  the  defendant  was  a  stock- 
bolder,  that  portion  alone  should  be  deducted  from  the  note,  and 
the  plaintiff  was  entitled  to  a  judgment  for  the  balance.  6th.  A 
stockholder  does  not  stand  in  the  light  of  a  guarantor  or  suretyi 
but  is  a  principal  debtor* 
New  trial  granted ;  costs  to  abide  the  event. 


■♦♦^     •  **• 


,  7  «]J 
Same  Term.    Before  the  same  Justices,  1.^  ^^ 

Griffin  vs.  Martin. 

ne  act  of  th«  Icgitlatare  (1  R.  S.  340, 341,  (  5,  tub.  11)  empowerins  "  the  eleel- 
ors  of  each  town,  at  their  annual  town  meeting,  to  make  ralea  and  regiilntimn 
for  ascertaining  the  sufficiency  of  all  fences  in  such  town ;  and  for  deternia* 
ing  the  times  and  manner  in  which  eaUUf  horses  or  sheep  shall  be  permitted  to  go 
at  large  on  highways"  is  not  contrary  to  the  constitution  of  this  state.  (Ar/. 
1,  (  6,  of  the  ConstUiUion  of  iSiG.)    Hand,  J.,  dissented. 

The  act  relatire  lo  highways  and  bridges  (1/2.  S,  515,  ^  65)  piDvidiog  for  tha 
assessment  of  damages  of  the  owner  of  the  land  through  which  highways  art 
laid,  is  to  be  construed  in  connection  with  the  act  which  authoiizes  tha 
electors  of  the  town  to  permit  caUle,  horses  and  sheep  to  go  at  large  on  the 
highway. 

The  damages  assessed  to  the  owner,  through  whose  lands  a  highway  hat  been 
laid  out,  since  the  rerised  statutes  took  effect,  must  be  presumed  to  be  coezten* 
sive  with  the  use  to  which  such  road  may  by  law,  be  deroted ;  and,  conse- 
quently, to  cover,  not  only  the  easement  of  a  public  way,  but  also,  such  right 
of  pasture  by  cattle,  horses  and  sheep,  as  the  said  statates  anthuriaBe  the  eled- 
ors,  at  their  annual  town  meeting,  to  permit. 

The  owner  of  a  close,  through  whose  defective  fences,  cattle,  lawfliUy  in  aa  ad- 
joining close  or  the  highway,  have  entered,  can  not  maintain  an  action  against 
the  owner  of  such  dattle,  for  damages.    Hand,  J.,  dissented. 

tuaoain  JbeilMv.  ffatiUwa^,  (lb M^.  4BZ,)  HoUadof  r. Mtr^  (Ji  Wmd, 
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leS))  Gidney  ▼.  Earl,  (13  Id.  98,)  TTanawanda  Railroad  Co,  v.  Munger,  (5  De-^ 
nui,  255,  261,)  and  irAi^  v.  ScoU,  (4  Z7a/'6.  5.  C.  /2r;».  50,)  commented  on  and 
explained. 

Griffin  sued  Martin  before  a  justice  of  the  peace  of  St.  Law- 
rence county,  and  on  the  joining  of  issue,  complained  against 
the  defendant,  for  trespass  done  by  the  defendant's  cattle,  on  the 
plaintiff's  close,  in  the  town  of  Pierpont,  on  divers  days  between 
the  first  day  of  June  and  the  middle  of  October,  1848,  and  there- 
by destroying  corn,  grass  and  wheat  of  the  plaintiff  to  his  dam- 
age of  ten  dollars.  The  defendant  answered,  that  if  his  cattle 
entered  upon  the  plaintiff's  close  it  was  owing  to  the  defect  of 
fences  which  the  plaintiff  was  bound  to  keep  in  repair ;  and  that 
2d,  the  cattle  entered,  if  at  all,  from  the  highway,  in  consequence 
of  the  insufficiency  of  the  plaintiff's  fences,  along  the  highway, 
and  that  by  a  by-law  or  resolution  of  the  town  of  Pierpont,  cat- 
de  might  lawfully  run  in,  and  pasture  the  highway.  The  plain- 
tiff replied  denying  the  facts  stated  in  the  answer.  The  cause 
was  tried  before  the  justice  on  the  26th  of  October,  1848.  On 
the  trial,  it  was  proved  that  within  the  period  specified  in  the 
declaration,  the  defendant's  cattle  broke  and  entered  the  plain- 
tiff's close  several  times,  and  did  damage  to  his  crops.  On 
some  occasions  they  got  over  a  division  fence  between  the  plain- 
tiff and  the  defendant,  which  was  broken  and  defective,  and 
which  the  plaintiff  was  bound  to  repair ;  and  on  other  occasions 
they  entered  the  plaintiff's  close  from  the  highway,  through  the 
plaintiff's  fence,  which  was  defective,  and  not  over  three  feet 
high.  The  plaintiff's  damage  was  proved  to  be  ten  dollars. 
It  was  proved  on  the  part  of  the  defendant  that  a  resolution  was 
passed  at  the  town  meeting  of  the  town  of  Pierpont,  in  1838,  in 
these  words — "  Voted  that  all  orderly  neat  cattle  have  a  right  to 
run  at  large  from  the  1st  of  May  to  the  first  of  November  in 
each  year."  And  also  another  in  these  words — "  Voted  that  all 
fences  shall  be  equal  in  strength  to  a  good  rail  fence  four  and  a 
half  feet  high ;"  both  of  which  resolutions  remain  unrepealed. 

There  was  some  evidence  tending  to  show  that  the  defend- 
ant's cattle  were  unruly,  but  the  fact,  that  the  plaintiff's  divis- 
ion fence  between  him  and  the  defendant,  and  his  fence  next 
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the  highway,  were  defective  and  insufficient  was  not  disputed ; 
and  the  fact  as  to  the  unruliness  of  the  defendant's  cattle  was 
abandoned.  The  defendant  moved  the  justice  for  a  nonsuit,  on 
the  ground  that  the  defendant's  cattle  were  rightfully  in  the 
highway  and  in  the  defendant's  lot  adjoining  the  plaintiff's 
premises,  at  the  several  times  when  they  entered  the  plaintiff's 
premises,  through  the  defect  or  want  of  fence  which  the  plain- 
tiff was  bound  to  make  and  maintain.  The  justice  granted  the 
motion,  and  nonsuited  the  plaintiff.  The  county  court  of  St 
Lawrence  county,  on  an  appeal,  affirmed  that  judgment,  and  the 
case  came  before  this  court  on  an  appeal  by  the  plaintiff. 

T.  V.  Russell^  for  the  appellant 


\  A.  Dart,  for  the  respondent 

WiLLARD,  J.  The  important  question  arising  on  this  ap- 
peal, and  the  only  one  which  we  understand  was  discussed  in 
the  courts  below,  is,  whether  the  act  of  the  legislature,  empow- 
ering  the  electors  of  each  town,  at  their  annual  town  meeting, 
^Ho  make  rules  and  regulations  for  ascertaining  the  sufficiency 
of  all  fences  in  such  town ;  and  for  determining  the  times  and 
manner  in  which  cattle,  horses  or  sheep  shall  be  peimitted  to  go 
at  large  on  highways,"  is  authorized  by  the  constitution  of  this 
state.  (1  R.  S.  340,  341,  §  5,  stib.  11.)  With  respect  to  the 
first  branch  of  the  foregoing  provision,  it  is  not  perceived  in  what 
respect  it  is  in  conflict  with  the  constitution.  Regulations  for 
ascertaining  the  sufficiency  of  fences  clearly  fall  within  that 
branch  of  powers  which  the  legislature  may  with  propriety  del- 
egate to  the  towns.  It  is  a  branch  of  internal  and  domestic  po- 
lice, with  respect  to  which  the  constitution  is  silent,  and  which 
can  be  better  administered  by  the  people  in  their  primary  assem* 
blies,  than  by  any  other  body.  We  entertain  no  doubt  of  the 
competency  of  tlie  legislature  to  confer  this  power  upon  the 
electors  of  the  several  towns  in  the  manner  in  which  it  has  beea 
granted. 

It  18  the  other  branch  of  the  section,  namelyi  that  which  aathor* 
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izes  the  electors  in  town  meeting  "  to  determine  the  Umes  «ad 
manner  in  which  cattle,  horses  or  sheep  shall  be  permitted  to  go  at 
large  on  highways,"  which  has  created  the  difficulty.  The  44th 
section  of  the  same  statute  (act  concerning  the  powers,  duties 
and  privileges  of  towns,  1  jR.  ^.  355)  enacts,  that  whenever  the 
electors  of  any  town  shall  have  made  any  rule  or  regulation^ 
prescribing  what  shall  be  deemed  a  sufficient  fence  in  such  town, 
any  person  who  shall  thereafter  neglect  to  keep  a  fence  accord* 
log  to  such  rule  or  regulation,  shall  be  precluded  from  recover* 
ing  compensation,  in  any  manner,  for  damages  done  by  any 
beast  lawfully  going  at  large  on  the  highways,  that  may  enter 
on  any  lands  of  such  person,  not  fenced  in  conformity  to  the 
said  rule  or  regulation,  or  for  entering  through  any  defective 
fence.  This  enactment  is  merely  in  affirmance  of  the  common 
law.  {Rust  v.  Low  ^  Stanwood,  6  M(iss.  R.  90.)  As  regula- 
tions existed  In  the  town  of  Pierpont,  antecedent  to,  and  at  the 
time  of,  the  alledged  trespasses  by  the  defendant's  cattle,  pre- 
scribing what  fences  should  thereafter  be  deemed  sufficient,  and 
fixing  the  time  within  which  cattle  might  go  at  large  on  the 
highway,  and  as  the  plaintiff's  fences  were  shown  to  be  insuffi- 
cient, according  to  those  regulations,  it  necessarily  followed  that 
he  could  not  recover,  unless  he  could  show  the  act  in  question 
to  be  in  conflict  with  the  constitution. 

The  provision  of  the  constitution  which  it  has  been  insisted 
is  in  derogation  of  the  power  claimed  to  be  exercised  by  the 
l^slature,  is  contained  in  the  6th  section  of  the  1st  article  of 
the  present  constitution,  and  is  in  these  words :  "  Nor  shall  pri* 
vate  property  be  taken  for  public  use  without  just  compensation." 
This  was  taken  from  the  7th  section  of  the  7th  article  of  the 
constitution  of  1821,  and  the  latter  from  the  5th  article  of  the 
amendments  of  the  constitution  of  the  United  States.  Our  legis- 
lation on  this  subject  commenced  anterior  to  the  adoption  of  the 
amendment  to  the  United  States'  constitution.  The  15th  sec- 
tion of  the  act  for  dividing  the  counties  of  this  state  into  townsi 
passed  March  7, 1788,  (2  Oreefd.  170,)  authorized  "  the  freehold* 
ers  and  inhabitants  of  each  and  every  town,  at  their  resp^ctiv* 
aimUal  town  meetings,  from  time  to  time,  to  make,  Wafrlish, 
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constitute  and  ordain  such  prudential  rules,  orders  and  regula- 
tions as  the  majority  of  the  freeholders,  &c.  shall  judge  neces- 
sary and  convenient  for  the  better  improving  of  their  common 
lands  in  tillage,  pasturage,  or  any  other  reasonable  way ;  and 
for  making,  maintaining  and  amending  their  partition  and  cir- 
cular fences  for  their  lands,  gardens,  orchards  and  meadows ;  and 
for  ascertaining  and  directing  the  use  and  management,  and 
the  times  and  manner  of  using  their  common  lands  and  mead- 
ows and  other  commons ;  and  the  times,  places,  and  manner  of 
permitting  or  preventing  cattle,  horses,  sheep  and  swine,  or  any 
of  them,  to  go  at  large,"  <fec. "  and  for  ascertaining  the  sufficiency 
of  all  partition  and  other  fences."  This  section  remained  in 
force  until  1813,  when  it  was  incorporated  literally  into  the  act 
of  the  19th  of  March  of  that  year,  entitled  an  act  relative  to  the 
duties  and  privileges  of  towns.  (2  R.  L.  125,  §  12,  p.  131.) 
At  the  revision  of  the  laws  in  1830,  it  was  re-enacted  in  an 
amended  form  as  proposed  by  the  revisei-s,  omitting  "swine'* 
from  the  class  of  animals  suffered  to  run  at  large,  and  adding  to 
the  sentence  "  on  highways."  The  legislature  then,  in  effect, 
adopted  the  construction  which  the  supreme  court  in  Shepherd 
V.  Hees,  (12  John.  433,)  and  in  Wells  v.  Howell^  (19  Id.  385,) 
put  on  upon  the  words  of  the  former  statute,  "  to  go  at  large." 
The  legislature  intended  to  rescue  the  statute  from  the  construc- 
tion which  Judge  Cowen  gave  it  in  his  elaborate  note  to  Bush 
V.  Brainard,  (1  Cowen,  78 ;)  and  in  his  valuable  Treatise  on 
the  civil  jurisdiction  of  justices  of  the  peace,  part  1,  383,  et  seq. 
The  question  whether  the  act  under  consideration  is  in  con- 
formity to  the  constitution  or  not  has  never  been  distinctly  pass- 
ed upon  by  this  court,  and  I  am  not  aware  of  any  case  in  which 
it  has  been  necessarily  involved.  We  have  dicta  from  highly 
respectable  sources,  adverse  to  the  power,  but  accompanied  with 
no  examination  of  our  recent  legislation  on  the  subject.  Thus, 
in  HMaday  v.  Marsh,  (3  Wend.  142,)  which  arose  before  the 
revised  statutes.  Chief  Justice  Savage  intimates  a  doubt  whether 
it  was  competent  for  the  legislature  to  authorize  a  town  to  per- 
mit domestic  animals  to  depasture  the  highway.  And  he  ob- 
ierves  that  the  public  have  simply  a  right  of  passage  orer  the 
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highway,  and  have  no  right  to  depasture  it.  The  owner  df  the^ 
land  through  which  the  road  runs  is  still  the  owner  of  the  soil 
and  of  the  timber,  except  what  is  necessary  to  make  and  repair 
bridges ;  and  he  asks,  if  the  owner  of  the  soil  owns  the  timber, 
why  not  the  grass  ?  and  he  refers  to  15  John.  453 ;  Stackpole  v. 
Healey,  ( 16  Mass,  33 ;  6  Id.  99 ;  16  Id.  38.)  In  Gidney  v.  Early 
(12  Wend.  98,]  it  was  held  that  where  a  road  runs  through  a 
man's  close,  prima  faxAe^  the  fee  of  the  land  over  which  the 
road  passes,  belongs  to  him.  The  law,  says  Nelson,  J.  will  not 
presume  a  grant  of  a  greater  interest  or  estate  than  is  essential 
to  the  enjoyment  of  the  public  easement ;  the  rest  is  parcel  of 
the  close."  In  The  Tonawanda  Railroad  Co.  v.  Mungery  (6 
Denio,  255, 264,)  Beardsley,  Ch.  J.  expresses  similar  views,  con- 
cluding with  the  opinion  that  the  legislature  <'  do  not  possess  the 
power  in  question,  whether  compensation  be  made  or  not,  but 
certainly  in  no  case  unless  compensation  is  made.''  This  opin- 
ion was  not  essential  to  a  decision  of  the  cause  before  him,  as 
the  action  was  for  killing  cattle,  not  on  a  public  highway,  but 
on  a  railroad  where  they  were  confessedly  trespassers.  In 
White  v.  Scott,  (4  Barb.  Sup.  C.  Rep,  56,)  McCoun,  Justice, 
took  occasion  incidentally  to  remark,  when  speaking  of  a  town 
ordinance  similar  to  the  one  in  this  case,  '^  that  the  power  of  a 
town  meeting  can  not  lawfully  be  exercised  beyond  allo^ving 
the  owners  of  the  soil  to  turn  their  own  animals  out  to  feed,  on 
such  parts  of  the  highway  as  they  respectively  own,  under  such 
safeguards  (rules  and  regulations)  as  shall  prevent  any  obstruc- 
tion of  the  public  use  or  travel,  and  as  shall,  at  the  same  time, 
avoid  collisions  and  trespasses  by  the  beasts  of  one  owner  upon 
the  property  of  another."  And  he  further  intimates,  that  a  town 
ordinance,  like  the  one  in  question,  is  void,  as  extending  beyond 
the  authority  which  the  electors  of  the  town,  in  their  collective 
capacity,  possess  under  the  statute.  The  learned  judge  does 
not  consider  the  act  of  the  legislature  unconstitutional,  as  was 
urged  by  Judge  Cowen  in  his  Treatise  and  note,  supra,  but  he 
gives  a  construction  to  it,  entirely  novel,  and  which  defeats  the 
main  object  and  policy  of  the  law.  Under  his  construction,  tfa» 
«et  does  not  empower  the  towns  to  pass  ordinances  allowki^ 
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catlle,  sheep  and  honses  to  run  at  large  on  the  highway,  but 
merely  to  adopt  regulations  with  respect  to  the  time  and  manner 
in  which  the  owner  of  the  freehold  may  depasture  the  road 
which  passes  through  his  own  close.  He  views  the  act  as  re- 
strictive of  the  right  which  might  otherwise  be  enjoyed.  He 
assumes,  however,  that  the  act  would  be  unconstitutional,  if  it 
allowed  the  towns  to  treat  the  public  highways,  in  any  respect, 
as  a  common  of  pasture.  Under  this  narrow  construction  of 
the  act)  none  but  the  great  landholders  could  derive  any  benefit 
from  it  The  poor  tenants  and  other  inhabitants,  not  owners 
of  the  soil,  would  be  entirely  excluded. 

Neither  in  HoUaday  v.  Marsh,  Gidney  v.  Earl,  White  v, 
Scoitj  nor  in  The  Tcnawanda  Railroad  Co,  v.  Murder,  was 
the  point  we  are  considering  necessarily  involved,  or  in  fact 
decided  by  the  court.  In  all  the  cases  in  which  the  constitution- 
ality of  the  act  in  question  has  been  doubted,  the  reasons  as- 
signed have  been,  that  the  soil  and  grass  growing  on  a  highway, 
belong  to  the  owner  of  the  land,  through  which  the  road  passes, 
and  that  the  public  have  merely  a  right  of  passage ;  and  that 
the  effect  of  the  town  by-law  is  to  take  the  private  property  of 
the  owner  of  the  land,  without  compensation,  for  the  use  of 
those  who  permit  their  cattle  to  run  at  large  on  the  highway. 
This  was  the  ground  taken  in  the  cases  just  cited,  and  by  Judge 
Cowen  in  his  Treatise,  and  in  the  note  before  cited,  and  in  all 
the  adjudged  cases  to  which  we  have  been  referred.  (1  Cowen! a 
Tr,  386,  n.  1.  Btish  v.  Brainard,  1  Cowen^s  Rep.  78,  and 
note  a.  Jackson  v.  Hathaway,  15  John.  453,  per  Piatt,  J. 
Cortelyou  v.  Van  Brandt,  2  Id.  357.  13  Mass.  Rep.  258.  16 
Id.  33.  12  Wend.  98.  6  East,  154.  3  Hill,  567, 568.  4  Barb. 
66.  6  Denio,  264,  per  Beardsley,  Ch.  J)  Whatever  may  have 
been  the  force  of  this  argument  prior  to  the  revised  statutes,  it 
is  obvious  that  since  the  1st  of  January,  1830,  it  is  based  upon 
a  false  assumption.  It  takes  for  granted  that  the  owner  of  the 
land  receives  compensation  merely  for  the  easement  or  right  of 
passage.  This  is  not  so.  The  statute  which  regulates  the 
•compensation  to  be  made  to  the  owner  through  whose  lands 
public  highways  are  laid,  does  not  confine  the  damages  to  what 
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arises  from  parting  with  a  mere  right  of  way.  By  the  66th 
section  of  the  act  relative  to  highways,  bridges  and  ferries, 
(2  jR.  S.  515,)  when  the  owner  of  the  soil  and  the  commissioners 
of  highways  can  not  agree  upon  the  damages,  a  jury  composed 
of  twelve  disinterested  freeholders,  residing  in  some  other  town, 
are  directed  to  be  summoned  "  to  assess  the  damages  sustained 
by  the  laying  out  of  such  road"  These  damages  will  depend 
on  the  quantity  of  interest  which  is  vested  in  the  public.  It 
might  be  competent  for  the  legblature  to  take  the  entire  fee  of 
the  land ;  in  which  case  the  compensation  should  be  increased 
accordingly.  It  is  presumed  that  the  public  become  vested  with 
such  interest  as  the  legislature  authorize  them  to  use.  The  ex- 
isting law,  if  we  consider,  as  we  should,  the  act  relative  to  towns, 
and  the  highway  acts,  as  part  of  an  entire  system,  empowers  the 
commissioners  not  only  to  take  the  right  of  passage,  but  the 
right  of  permitting  cattle,  horses  and  sheep  to  go  at  large  on  the 
highway,  in  such  times  and  manner,  as  the  electors  of  the  town 
in  their  annual  town  meeting  shall  determine.  The  damages 
of  the  owner  of  the  soil  are  regulated  by  what  he  relinquishes 
to  the  public.  He  thus  is  compensated  not  only  for  parting  with 
the  right  of  way,  but  for  parting  with  the  right  of  pasturage. 
Hence  the  main  argument  on  which  the  objection  to  the  law 
rests,  is  untenable. 

It  can  not  with  truth  be  said  that  a  by-law  like  the  one  in 
question,  takes  the  property  of  one  man  and  gives  it  to  another, 
or  even  to  the  public,  without  compensation.  The  owner  of  the 
soil  is  not  deprived  of  the  pasturage,  any  more  than  he  is  of  the 
way.  He  can  enjoy  both  in  common  with  his  neighbors.  In 
agricultural  districts,  and  especially  in  new  countries,  the  public 
benefit  resulting  from  permitting  cattle,  horses  and  sheep  to  run 
at  large,  in  highways,  probably  overbalances  the  increased  ex- 
pense of  acquiring  a  title  to  the  road.  The  intrusting  the  power 
of  regulating  the  exercise  of  this  right,  to  the  electors  of  the 
town,  in  their  annual  town  meeting,  is  in  conformity  to  the 
analogy  of  our  system  of  government,  and  will  rarely  ever  lead 
to  abuse.  To  no  other  persons  could  it  more  safely  be  confided. 
No  danger  is  to  be  apprehended  that  towns  will  multiply  higb* 
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ways  for  the  purpose  of  acquiring  comnion  of  pasture.  The 
right  of  pasturage  is  a  mere  incident  to  the  road,  and  the  latter 
can  not,  in  general,  be  laid  out  without  the  consent  of  the  owner 
of  th^  soil,  over  which  it  passes,  except  on  the  certificate  upon 
oath,  of  twelve  reputable  freeholders  of  the  town,  not  interested 
in  the  land,  nor  of  kin  to  the  owner,  that  such  road  is  necessary 
and  proper.  It  is  not  to  be  presumed  that  those  gentlemen  will 
give  a  false  certificate  for  the  sake  of  an  incidental  advantage, 
for  which  their  town  must  pay  an  equivalent.  (1  R,  S,  514, 
§§  60,  61.)  Moreover  the  public  have  a  guaranty  against  reck- 
less and  improvident  applications  of  this  kind,  in  the  equitable 
and  impartial  remedy  provided  for  making  the  assessment  of  the 
damages.    {Id.  §  65.) 

The  eases  which  have  been  cited  from  the  English  courts, 
and  from  those  of  our  sister  states,  merely  show  what  the  coiii- 
mon  law  was  upon  this  subject.  They  throw  no  light  upon  the 
true  interpretation  of  the  revised  statutes.  Most  of  our  own  ca- 
ses were  based  upon  the  former  law,  and  in  none  of  them,  was 
the  mind  of  the  court  brought  to  bear  on  the  point  we  are  con- 
sidering. The  supreme  court  of  Massachusetts  expressly  con- 
cede, in  Stackpole  v.  Hecdj/,  (16  Mass,  33,)  "  that  the  legislature 
might,  if  they  thought  it  expedient,  provide  by  law,  that  for  the 
future,  the  soil  of  all  highways,  that  should  be  laid  out,  should 
be  vested  in  the  public,  and  compensate  the  owner  accordingly." 
And  again ;  they  say,  that  "  the  pasturage  never  tnade  any  part 
of  the  ihducenient  or  reason  for  laying  out  highways.*'  It  has 
been  shown  that  the  statutes  of  this  state  since  1830,  taken  as 
a  whole,  subject  the  soil  tsLken  for  a  highway,  not  only  to  the 
easement  of  a  right  of  way,  but  also  to  the  right  of  pasturage 
for  cattle,  hotses  and  sheep,  at  such  times  and  in  such  manner 
as  the  electors  of  each  town,  at  their  annual  town  meeting,  may 
prescribe.  {Compare  act  relative  to  highways^  1  R.  S.  513, 
§§  54  to  101,  with  the  act  relative  to  town  meetings,  ^c.  1  R. 
S.  340,  §  5,  stib.  11.)  Those  statutes,  together  with  the  twenty 
chapters  of  part  1,  were  finally  passed,  as  one  dct,  on  the  3d  of 
December,  1827,  (1  R.  S.  71^,  note,)  and  took  effect  the  former' 
(M  the  1st  of  Janiiary,  1828,  and  the  latter  oii  the  1st  of  Janu** 
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aiy,  1830.  {See  2  R.  S.  appendix^  777,  et  seq.)  But,  for  the 
purpose  of  construction,  it  is  expressly  enacted,  by  the  12th  sec- 
tion of  the  act  concerning  the  revised  statutes,  (2  Id.  778,)  that 
all  the  said  statutes  shall  be  deemed  to  have  been  passed  on  the 
same  day,  notwithstanding  they  may  have  passed,  or  taken  ef- 
fect, at  different  times.  The  right,  therefore,  to  establish  high- 
ways over  the  land  of  an  individual,  against  his  consent,  and 
the  duty  of  making  compensation  therefor,  must  be  considered 
not  only  with  reference  to  the  easement  of  a  way,  but  also, 
with  reference  to  the  right  of  common  for  such  domestic  ani- 
mals as  the  legislature,  at  the  same  time,  authorized  the  elect- 
ors of  the  town  to  permit  to  run  at  large  on  the  highways.  The 
presumption,  therefore,  is  that  the  owner  of  the  soil  has  been 
compensated  for  the  easement  of  a  way  and  the  right  of  pastur- 
age, and  that  the  present  occupant  held  the  land  in  subordi- 
nation to  the  rights  exercised  by  the  electors  of  the  town  of 
Pierpont. 

If,  then,  the  regulations  of  tlie  town  of  Pierpont  with  respect 
to  fences,  and  the  running  at  large  upon  the  highway,  of  cattle, 
hprses  and  sheep,  are  valid,  as  we  have  shown  they  are,  the  de- 
fendant's cattle  were  lawfully  in  the  highway  at  the  time  the  pre- 
tended trespass  was  committed ;  and  the  plaintiff,  through  whose 
defective  fences  they  entered  on  his  premises,  can  maintain  no 
action  for  the  trespass,  and  was  justly  nonsuited  by  the  justice. 
(1  R.  S.  355,  { 44,  supra.)  It  is  settled  that  one  is  not  bound 
to  fence  except  against  such  cattle  as  are  lawfully  in  the  adjoin- 
ing close  or  the  public  highway.  {Rust  v.  Low  ^  Stanwoodj 
6  Mass.  Rep.  90.  Cowen's  Tr.  part  1,  386,  387.  19  John. 
385.    3  Wend.  145.) 

The  judgment  of  the  St.  Lawrence  county  court,  affirming 
that  of  the  justice,  must  be  affirmed. 

Paige,  P.  J.,  concurred. 

Hand,  J.  The  defendant  in  this  case  did  not  deny  the  tres- 
pass, but  put  his  defence  upon  the  insufficiency  of  the  division 
fence  of  the  parties,  and  the  plaintiff's  fence  upon  the  road. 
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The  replication  denied  these  facts,  but  upon  the  trial  the  plain- 
tiff was  nonsuited  because  his  fence  along  the  highway  was  in- 
sufficient; and  the  defendant's  attorney  swears  that  the  only 
question  upon  the  motion  for  a  nonsuit,  was  the  constitutional- 
ity of  the  resolution  of  the  town,  making  rules  and  regulations 
for  ascertaining  the  sufficiency  of  fences,  and  for  determining 
the  times  and  manner  in  which  cattle,  horses  and  sheep  should 
be  permitted  to  go  at  large  in  the  highways.  The  trespass  by 
the  defendant's  cattle  getting  into  the  plaintiff's  close  from  the 
highway,  was  clearly  proved ;  and  then  the  defendant  proved 
the  two  resolutions  of  the  town,  that  all  orderly  neat  cattle 
should  have  a  right  to  run  at  large  from  the  1st  of  May  to  the 
1st  of  November,  and  that  fences  should  be  equal  in  strength  to 
a  good  rail  fence  four  and  one  half  feet  high ;  upon  which  the 
plaintiff  was  nonsuited,  because  of  the  insufficiency  of  the  fence. 
I  think  this  case  fairly  raises  the  constitutional  question  which 
has  been  argued  in  this  cause.  And  upon  that  point  I  have  no 
doubt.  If  the  town  had  the  fee  of  the  land  and  to  its  own  use 
that  would  be  another  matter.  But  that  is  not  p 
And  as  I  understand  the  law,  the  public  have  but  a 
easement  of  way  over  private  lands  taken  for  highway! 
be  so,  the  public  and  individuals  have  no  right  to, 
over  it,  except  as  a  way.  If  they  can  depasture  it,  th 
up  the  soil,  build  upon  it,  and  cut  down  the  trees.  I 
take  the  grass,  I  see  no  reason  why  they  may  not  put  it 
uses.  And  if  taking  the  land  for  a  highway  gives  to  others  a 
right  to  depasture  it,  then  it  is  not  true  that  the  private  property 
of  one  can  not  be  taken  for  the  private  use  of  another ;  and  the 
boasted  security  to  private  property  in  this  respect,  supposed  to 
be  afforded  by  our  laws,  is  nothing  more  than  a  false  though 
beautiful  sentiment.  Even  if  a  town  has  power,  as  a  matter 
of  poUce  regulation,  to  compel  the  owner  to  fence  along  the 
highway  and  keep  his  own  cattle  off  certain  portions  of  the  year, 
that  confers  no  authority  to  give  a  license  to  other  persons  to 
appropriate  the  productions  of  the  soil  to  their  own  use. 

But  the  authorities  are  full  upon  this  point.    ^^  The  former 
proprietor,"  says  Piatt,  J.,  <<  still  retains  his  exclusive  right  in  all 
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mines,  quarries,  springs  of  water,  timber  and  earth,  for  every 
purpose  not  inconsistent  with  the  public  righ^  of  way."  Jdckson 
V.  Hathaway,  15  John.  447.)  ^'  In  an  highway  the  king  shall 
have  nothing  but  the  passage  for  himself  and  his  people."  (4 
Vin.  515.)  *'The  freehold  and  all  the  profits  belong  to  the  own- 
ers of  the  adjoining  lands."  (3  Kent,  433,  and  cases  there  cited.) 
<<The  freehold  and  all  the  profits,  as  trees,  &c.  belong  to  the 
lord  of  the  soil  or  to  the  owner  of  the  lands  on  both  sides  the 
way."  (3  Bac.  394.)  "  The  public  have  simply  a  right  of 
passage  over  the  highway ;  they  have  no  right  to  depasture  the 
highway."  {Savage,  C.  X  3  Wend.  147.)  This  doctrine  has 
been  repeated  again  and  again,  not  only  in  England  and  this 
state,  but  probably  in  every  state  in  the  Union.  {Cortelyoti  v. 
Van  Brandt,  3  John.  363.  Livingston  v.  Mayor  of  N.  York, 
8  Wend.  107.  Gidney  v.  Earl,  12  Id.  98.  WiUoughhy  v. 
Jencks,  20  Id.  97.  Barclay  v.  HoweWs  Lessee,  6  Pet.  513. 
Harris  v.  Elliot,  10  Id.  25.  Adams  v.  Emerson,  6  Pick.  57. 
Perley  v.  Chandler,  6  Mass.  454.  Chatham  v.  Brainard,  11 
Conn.  Rep.  60.  Hcadlam  v.  Hedley,  1  HoWs  Rep.  465.  Grose 
V.  West,  7  Taunt.  39.  Goodtitle  v.  Alker,  Burr.  133.  And 
see  Dovaston  v.  Payne,  2  Smith'^s  Lead.  Cas.  Am.  ed.  and  the 
cases  there  cited.) 

This  being  so,  neither  the  town  nor  the  state  has  power 
to  give  a  right  to  individuals  to  use  the  land,  only  as  a  highway. 
4-11  except  this  right  of  use  by  the  public,  remains  in  the  owner, 
and  can  not  be  taken  from  hicn  for  private  use,  without  his  con- 
sent, or  due  process  of  law.  (2  Kent,  340.  Taylor  v.  Porter, 
4  Hill,  140.  Stackpole  v.  Healy,  16  Mass.  33.  Wilkinson  v. 
Leland,  2  Pet.  627,  655.  Holladay  v.  Marsh,  3  Wend.  147. 
WeUs  V.  Howell,  19  John.  385.  1  Cowen^s  Rep.  87,  ncUe  a.) 
Depasturing  land  is  no  part  of  its  use  as  a  highway  ;  and  if  the 
true  construction  of  the  statute  is,  that  towns  may  license  own- 
ers of  cattle  to  ti^rn  them  at  large  on  to  the  highways  for  the 
purposes  of  grazing,  I  have  no  doubt  it  is  so  far  unconstitutional 
find  void.    {Const,  art.  1,  §  6.    1  R.  S.  341,  §  9.) 

Judgment  affirmed. 


-R.i 
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The  grantee  of  a  private  way,  which  has  become  foundrioue  and  impaMable, 
can  not,  without  being  a  treapacser,  go  on  the  adjoining  cloee,  and  thai  paaa 
aroand  the  obitruction.  ^ 

The  rale  ii  the  same,  where,  the  owner  of  the  dose  through  Wliich  the  priTata 
way  passes,  caused  the  obstruction. 

It  teenu  that  the  only  remedy  for  the  owner  of  the  way  is  to  remove  the  obstrae 
tion  and  to  prosecute  for  damages. 

There  is  no  distinction,  with  respect  to  the  right  of  passing  e;Ura  vtom,  between  a 
private  way  by  grant  and  a  private  way  ex  neeessUate^  after  the  latter  has  once 
been  selected  or  assigned. 

The  same  rule  applies  to  a*  private  way  by  preseripli4>ny^  that  controls  in  the  case 
of  a  grant. 

A  person  travelling  on  a  public  highway,  which  has  bed>me  ibundrious  and  im- 
passable, has  a  right  to  remove  enough  of  the  fences  in  the  adjoining  closci  to 
enable  him  to  pass  around  the  obstruction,  doing  no  unnecessary  injury;  but 
he  becomes  a  trespasser  if  he  tears  away  other  fences,  and  tramples  down  the 
herbage  in  other  parts  of  the  close. 

Demurrer.  The  action  was  trespass  quare  dausum/regit 
upon  lot  No.  68  in  the  town  of  Salem.  The  defendant  pleaded 
several  special  pleas,  and  the  plaintiff  replied  specially,  and  by 
new  assignments.  The  plaintiff  demurred  to  the  6th,  7th,  8th, 
10th  and  11th  pleas  to  the  new  assignments,  and  the  defend* 
ant  joined  in  demurrer.  The  several  pleadings,  and  the  ques- 
tions of  law  raised  by  them,  are  fully  set  forth  in  the  opinion  of 
the  court. 

C.  L.  Allen^  for  the  plaintiff. 

James  Gibson^  for  th^  defendant. 

By  the  Cpuri,  Willarp,  J.  The  demurrer  to  the  sixth 
plea  of  the  defendant  to  the  several  replications  and  new  as- 
signments of  the  plaintiff,  to  the  2d,  5th,  6th,  7th,  13tb,  14th 
and  16th  pleas  in  bar.  raises  the  question  whether  the  grantee 
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of  a  private  way,  which  is  obstructed  by  the  grantor  so  that  the 
grantee  can  not  pass,  may  go  out  of  the  way  upon  the  grantor's 
land,  to  avoid  said  obstruction,  doing  no  unnecessary  damage. 
The  cases  relied  on  by  the  defendant's  counsel  are  not  analo- 
gous to  this,  but  are  clearly  distinguishable.  The  owner  has 
a  right  to  retake  his  goods,  on  the  freehold  of  the  trespasser  by  I 
whom  they  were  wrongfully  taken,  provided  he  can  do  it  with- 
out a  breach  of  the  peace.  (Scribner  v.  Beach^  4  Denio,  449, 
'461.)  And  a  man  may  justify  a  trespass  in  entering  his  neigh- 
bor's land  and  peaceably  abating  a  nuisance.  The  defendant 
in  this  case  had  a  right  to  remove  the  obstructions  from  the 
road,  and  he  had  a  cause  of  action  against  the  plaintiff  for 
placing  them  there.  {Fowler  v.  Lansing,  9  John.  349.)  These 
are  all  the  remedies  which  the  law  allows  him,  and  they  are 
abundantly  adequate. 

There  are  some  dases  which  give  countenance  to  the  opinion 
that  the  owner  of  a  private  way,  when  it  is  out  of  repair,  may 
go  on  to  the  adjoining  ground,  in  like  manner  as  it  is  conceded 
it  may  be  done,  when  a  public  road  has  become  foundrious  and 
impassable.  This  opinion  was  intimated  by  Blackstone  in  his 
commentaries,  (edition  of  1765,)  and  by  Ch.  Baron  Comyn,  in 
his  digest,  (Chemin  D.  6.)  But  the  authorities  cited  in  support 
of  the  opinion  do  not  warrant  it ;  for  they  all  seem  to  relate  to 
public  ways  only.  (1  Saund,  322  a,  n.  3.)  The  rule  was 
unquestionably  held  otherwise  in  Taylor  v.  Whitehead,  {Doug. 
744,)  with  respect  to  private  ways,  rendered  impassable  by  the 
overflow  of  a  river ;  and  the  same  principle  was  again  asserted 
in  BuUard  v.  Harrison,  (4  Man.  ^  SeL  387,  392.)  Lord 
Ellenborough  remarks  that  the  plaintiff  has  no  right  to  break 
out  of  the  road  and  go  at  random  over  the  whole  surface  of  the 
close.  The  same  principle  is  recognized  by  this  court  in  Holmes 
V.  Seeley,  (19  Wend.  507.) 

The  fact  that  the  plaintiff  caused  the  obstruction  to  the  road 
can  no  more  justify  the  defendant  in  going  extra  viam,  than  a 
private  nuisance,  erected  by  the  landlord,  prejudicial  to  the  en* 
joyment  by  his  tenant  of  demised  premises,  can  justify  the 
entry  of  the  latter  on  other  premises  of  the  same  landlord.    The 
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tlaw  gives  no  remedy  ia  such  case  but  to  abate  the  nuisance,  or 
an  action  for  damages.  The  grantee  of  a  private  way  is  liim- 
self  bound  to  keep  it  in  repair.  He  alone  has  the  right  of  using 
it.  He  alone  can  prosecute  for  an  obstruction  of  it.  Highways] 
are  governed  by  a  different  principle.  They  are  for  the  public 
service,  and  if  the  usual  track  is  impassable,  it  is  for  the  general 
good  that  people  should  be  entitled  to  pass  in  another  line. 
{Doug.  748,  per  Lord  Mansfield.)  The  obstructing  of  a  pub- 
lic highway  may  be  punished  by  indictment.  It  may  also  be 
abated  by  any  person  as  a  nuisance,  and  the  individual  sus- 
taining a  particular  injury,  not  common  to  all,  may  sustain  an 
action  against  the  party  occasioning  the  obstruction.  This  de- 
murrer therefore  is  weU  taken. 

The  demurrer  to  the  7th  plea  in  bar  to  the  replication  and  new 
assignment  of  the  plaintiff  to  the  11th  plea,  presents  the  question 
whether  the  owner  of  a  private  way,  originating  ex  necessUcUe^ 
which  has  become  foundrious  and  impassable,  can  pass  out  of  the 
way  on  to  the  plaintiff's  close  adjacent  thereto  to  avoid  such  ob- 
structions. The  general  doctrine  is  not  denied,  that  when  one 
grants  land  to  another  to  which  there  is  no  access  except  over  the 
soil  of  the  grantor,  there  is  a  right  of  way  as  incident  to  the  grant ; 
on  the  principle  that  the  grant  shall  be  taken  most  strongly 
against  the  grantor,  and  because  such  right  is  necessary  to  the 
enjoyment  of  the  thing  granted,  and  without  which  it  would  be 
of  no  avail.    This  is  called  a  right  of  way  of  necessity. 

In  Taylor  v.  Whitehead^  supra,  Duller,  justice,  observes  that 
if  the  way  pleaded  in  that  case  had  been  a  way  of  necessity^ 
the  question,  whether  in  case  it  became  foundrious  the  owner 
might  go  extra  viam,  would  have  required  consideration  ;  but 
it  was  not  so  pleaded.  This  dictum  has  given  rise  to  the  inti- 
mation in  Woolrych  on  Ways,  51,  and  of  Ch.  J.  Nelson  in 
Holmes  v.  Seeley,  (19  Wetid.  510,)  that  '^  there  is  a  distinction 
between  a  private  way  by  grant  and  one  of  necessity,  resting 
upon  the  ground  that  the  one  is  the  grant  of  a  specific  track 
over  the  close,  while  the  other  is  a  general  right  of  way  over  it; 
the  one  an  express  specific  grant,  the  other  a  more  general  im- 
plied one."    It  is  believed,  however,  that  there  is  no  such  dis- 
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iinction  between  them.  A  private  way  of  necessity  is  nothingt 
else  but  a  way  by  grant  (1  Saund,  323  a,  n.  6.  Btdlard  v. 
Harrison,  4  Af.  (^  Sd.  393.)  Such  way  does  not  give  the 
owner  a  right  to  go  at  random  over  the  entire  close.  He  has  a 
right  merely  to  a  convenient  way,  due  regard  being  had  to  the 
convenience  of  both  parties.  Nelson,  Ch.  I.  in  Holmes  v.  See- 
ley,  intimates  ^*  that  the  grantor  should  be  allowed  to  assign 
such  way  as  he  could  best  spare.  It  he  decline  or  omit,  the 
grantee  must  select  for  himself,  and  the  court  would  no  doubt 
extend  a  liberal  indulgence  to  the  exercise  of  his  discretion." 
But  after  the  way  has  once  been  assigned,  or  selected,  it  rests 
on  the  same  footing  as  any  other  way  by  grant,  and  both  par- 
ties are  bound  by  it ;  the  grantor  not  to  obstruct  it,  and  the 
grantee  to  be  Confined  to  it. 

The  defendant  in  this  case  has  not  pleaded  this  way  of  ne- 
cessity in  general  terms,  but  has  set  out  the  grant  and  specified 
the  manner  in  which  the  plaintiff's  close  became  charged  with 
the  road.  He  does  not  claim  a  right,  in  his  plea,  to  go  at  ran- 
dom over  any  part  of  tlie  plaintiff's  land.  He  has  followed  the 
approved  mode  of  pleading  recommended  by  Sergeant  Williams 
in  note  6  to  1  Saund.  333.  I  think  the  plaintiff  is  entitled  to 
judgment  on  this  demurrer. 

The  demurrer  to  the  8th  plea  in  bar  to  the  replication  and 
new  assignment  to  the  11th  plea  in  bar  raises  the  question 
whether  the  owner  of  a  private  way,  originating  ex  necessUaie^ 
and  which  has  been  obstructed  by  the  plaintiff,  can  pass  out  of 
the  way  on  to  the  plaintiff's  close  adjacent  thereto,  to  avoid 
such  obstructions.  This  presents  the  same  question  as  the  last 
plea,  except  that  in  this,  the  obstruction  is  alledged  to  have  been 
placed  in  tlie  road  by  the  plaintiff,  and  in  the  last,  it  is  not  sta- 
ted by  what  means  the  road  became  impassable.  The  princi- 
ple decided  in  discussing  the  demurrer  to  the  6th  plea  disposes 
-oC  this  also.  It  makes  no  difference  wl^ether  the  road  was  ob- 
structed by  the  plaintiff,  or  a  stranger,  or  by  the  act  of  God.  in 
lyifeither  case  can  the  defendant  justify  a  trespass  extra  wam*{a) 
Judgment  for  plaintiff  on  this  demuner. 

(a)  See  Baya  t.  Bnnon,  (anU,  p,  80*-) 
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The  demurrer  to  tbe  10th  plea  in  bar,  to  the  replication  and 
new  assignment  to  the  4th  and  10th  pleas  in  bar,  presents  the 
same  question,  as  in  the  last  demurrer.  The  only  difference  is^ 
that  in  the  4ih  and  10th  pleas  the  defendant  sets  up  a  way  by 
prescription.  But  the  same  doctrine  appUes  with  respect  to  a 
private  road  by  prescription^  that  governs  in  the  case  ot  grants. 
{See  1  Saund.  323,  n.  6.)  The  plaintiff  must  therefore  have 
judgment  on  this  demurrer. 

The  demurrer  to  the  11th  plea  in  bar  to  th^  replication  and 
new  assignment  to  the  3d  plea  in  bar  is  well  taken.  The  3d 
plea  alledges  that  the  close  in  which,  ice.  was  a  public  high- 
way, and  that  fences  were  wrongfully  erected,  and  the  defend* 
ant  removed  them.  The  replication  and  new  assignment  de- 
nies that  it  was  a  public  highway,  and  tenders  an  issue  to  the 
country.  It  then  new  assigns  that  the  action  was  brought  not 
only  for  the  trespasses  in  the  third  plea  mentioned  and  therein 
attempted  to  be  justified,  but  also  for  that  the  defendant  on  the 
said  several  days,  &c.  with  force  and  arms,  &c.  with  greater 
force  than  was  necessary  for  abating  the  obstruction  in  that  plea 
mentioned,  and  opening  the  said  road,  committed  the  trespasses 
in  that  plea  mentioned ;  and  also,  for  that  the  defendant,  on 
d^c.  with  force  and  arms,  d^c.  broke  and  entered  the  said  closes 
of  tbe  plaintiff  with  his  hands,  cattle,  &c.  and  trod  down  the 
grass,  &c.  and  for  other  and  different  purposes  than  those  men- 
tioned in  the  plea,  and  tore  down  and  removed  the  fences  of  the 
plaintiff,  of  great  value,  to  wit,  for  other  and  different  purposes 
and  on  other  occasions,  &,c.  alledging  that  there  were  other  and 
different  trespasses  than  those  mentioned  in  the  third  plea. 

The  11th  plea  is,  not  guilty  to  the  whole  replication,  and 
then  as  to  the  residue  of  the  said  supposed  trespasses,  that  the 
way  was  foundrious  and  impassable,  so  that  the  defendant  could 
not  pass,  &c.  wherefore  h^  necessariljT'clid  pass  a  httle  out  of 
said  road  on  said  doses  of  the  plaintiff,  adjacent  to  said  way,  in 
order  to  avoid  sUch  obstruction,  doing  no  unnecessary  damage. 

This  plea  is  no  answer  to  the  new  assignment.  Assuming 
that  the  defendant  had  a  right  to  turn  out  from  an  impassable 
fniblic  highway,  on  to  the  plaintiff's  dose,  he  still  had  no  right 
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to  remove  the  plaintiff's  fences  from  other  parts  of  his  lot,  and 
do  the  damage  of  which  the  plaintiff  complains,  and  which  dam- 
age was  other  and  different  from  that  connected  with  removing 
the  obstructions  from  the  road.  A  person  travelling  on  a  pub- 
lic highway,  and  finding  a  place  foundrious  and  impassable,  has 
doubtless  a  right  to  remove  enough  of  the  fences  in  the  adjoin- 
ing close  to  enable  him  to  pass  around  the  obstruction,  doing  no 
unnecessary  injury.  But  he  has  no  right,  after  entering  the 
close,  to  tear  away  other  fences,  or  to  trample  down  the  herbage 
in  other  parts  of  the  close.  The  plea  is  therefore  bad,  and  there 
must  be  judgment  for  the  plaintiff,  with  leave  for  the  defendant 
to  amend,  on  payment  of  costs. 

Judgment  for  the  plaintiff  on  all  the  demurrers,  with  leave 
for  the  defendant  to  amend  on  payment  of  costs. 


■♦#•- 


Same  Term.    Before  the  same  Justices. 
Culver  vs.  Haslam. 

On  a  queation  at  to  the  mental  capacity  of  the  ^ntor  of  a  deed,  the  opinion  of 
an  intimate  acquaintance,  not  a  medical  man,  as  to  the  condition  of  the  grantor's 
mind,  is  cowpdeni  when  connected  with  facts  and  circnmstances  within  his 
knowledge,  and  disclosed  by  him  in  his  testimony,  as  the  foundation  of  his 
opinion.    Hand,  J.  dissented. 

The  Talue  and  force  of  the  opinion  depend  on  the  general  intelligence  of  the  wit- 
ness ;  the  grounds  on  which  it  is  based  *,  the  opportunities  he  has  had  for  accu- 
rate or  full  observation  \  and  his  entire  freedom  from  interest  and  bias. 

Other  cases  where  opinions  are  admissible,  stated  and  explained. 

The  general  rule  is  that  witnesses  must  speak  to  faeUt  and  that  mere  opinions  are 
inadmissible. 

This  was  an  action  of  ejectment,  brought  to  recover  the  posk 
session  of  part  of  lot  No.  12  of  the  second  division  of  the  Cam- 
badge  patent,  and  was  tried  at  the  Washington  circuit,  in  Feb- 
raaryy  1849,  before  Justice  Paioe.    The  plaintiff  derived  title 
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under  a  deed  from  Polly  Barnhart,  the  owner  of  the  lot,  dated 
June  2d,  1847,  conveying  the  premises  in  fee  to  one  Stearns,  by 
whom  they  were  conveyed  to  the  plaintiff.  The  defendant  de- 
fended under  the  heirs  of  the  said  Polly  Barnhart,  who  died  sub- 
sequent to  the  making  the  deed  of  the  2d  June,  1847 ;  and  the 
question  litigated  on  the  trial  was  whether  Polly  Barnhart,  at 
the  time  she  executed  the  deed  of  the  2d  June,  1847,  under 
which  the  plaintiff  claimed,  was  of  unsound  mind  and  incapa- 
ble of  making  the  said  deed,  or  not.  On  the  trial,  the  counsel 
for  the  plaintiff  introduced  a  witness  who  testified  that  he  had 
been  a  merchant,  and  was  then  a  farmer;  that  he  had  been 
acquainted  with  Polly  Barnhart  for  seven  years  previous  to  the 
date  of  the  said  deed,  and  until  her  death ;  that  he  had  trans- 
acted business  with  her,  and  that  in  1843  he  presented  an  ac- 
count against  her,  for  about  four  dollars,  and  could  not  make 
her  understand  any  thing  about  it ;  that  previous  to  that  time 
he  had  dealings  with  her,  and  she  fully  understood  the  accounts 
which  he  presented  to  her.  The  defendant's  counsel  then  ask- 
ed the  witness  "  whether,  from  her  appearance  at  the  time  he  pre- 
sented the  last  account,  and  from  the  facts  and  circumstances 
within  his  knowledge,  which  took  place  at  the  time,  Polly  Barn- 
hart was  at  that  time,  in  his  opinion,  incapable  of  transacting 
business  by  reason  of  the  unsoundness  of  her  mind  and  her  want 
of  mental  capacity.*'  This  was  objected  to  by  the  plaintiff'.^ 
counsel  as  incompetent,  on  the  ground  that  the  opinions  of  wit- 
nesses other  than  medical  men  and  experts,  are  not  admissible 
evidence  to  prove  insanity  or  a  want  of  mental  capacity  to  trans- 
act business,  and  insisted  that  witnesses  other  than  medical  men 
and  experts  could  only  speak  of  the  circumstances  and  acts,  and 
state  the  facts  within  their  knowledge  in  relation  to  Polly  Barn- 
hart, and  let  the  jury,  from  such  evidence,  draw  their  conclu- 
sions in  relation  to  her  mental  capacity. 

The  judge  decided  that  the  opinions  of  witnesses  other  than 
medical  men  and  experts,  in  relation  to  the  insanity  of  Polly/ 
Barnhart,  or  her  mental  capacity  to  transact  business,  were  coad 
petent  evidence,  if  founded  on  facts  and  circumstances  withjp 
their  own  personal  knowledge,  and  which  they  should  testify  10 
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and  give  in  evidence  as  the  foundation  of  such  opinions,  and 
that  the  witness  might  give  his  opinions  in  evidence  to  the  jury 
on  that  subject,  if  founded  upon  facts  and  circumstances  within 
his  own  personal  knowledge,  in  connection  with  such  fieu^ts  and 
circumstances  to  be  testified  to  by  him  as  the  foundation  of  such 
opinion.  To  which  opinion  the  plaintiff 'i^  counsel  excepted. 
The  witness  thereupon  answered  the  question  ''  that  from  his 
acquaintance  with  Polly  Barnhart,  and  from  his  personal  know- 
ledge of  her  and  her  acts,  he  was  of  opinion  that  she  was  not 
capable  of  transacting  business  understandingly  at  the  time  he 
presented  his  last  account  to  her."  Under  the  same  decision 
other  witnesses,  not  medical  gentlemen,  were  examined,  but 
were  allowed  to  speak  their  opinions  from  and  at  the  time  of 
the  occurrences  of  facts  within  their  knowledge,  and  to  which 
they  testified  before  they  expressed  their  opinions.  Other  testimo- 
ny was  given  in  tlie  case,  oi|  both  sides,  as  to  the  mental  capacity 
of  the  said  Polly.  The  learned  judge,  in  charging  the  jury,  re- 
marked, among  other  things,  that  the  opinions  of  the  witnesses 
who  were  not  professional  men,  were  entitled  to  very  little 
weight,  and  that  sucl^  opinions  were  only  admissible  as  being 
founded  on  facts  within  the  knowledge  of  such  witnesses,  and 
in  connection  with  the  evidence  of  such  facts.  The  plaintifif's 
counsel  excepted  to  the  chi^rge.  T)ie  jury  found  a  verdict  for 
the  defendant ;  and  a  motion  was  made  by  the  plaintiff  for  a 
new  trial,  on  a  bill  of  exceptions. 

L.  J,  Howe,  for  the  plaintiff.  The  opinion  of  witnesses,  other 
than  professional  men  and  experts,  are  incompetent  evidence  to 
prove  lunacy  or  insanity.  The  only  legal  evidence  on  such 
subjects,  except  in  cases  of  witnesses  to  a  will  or  on  questions 
of  science  and  skill,  consists  of  the  acts  and  declarations  of  the 
party,  evincing  a  want  of  capacity.  It  is  for  the  court  and  jury, 
not  the  witnesses,  to  form  opinions  from  the  facts.  The  wit- 
nesses must  give  the  facts  only,  and  the  court  or  jury  must  give 
the  judgment  {Sears  v.  Shafer^  1  Barh.  S.  C.  Rep.  408,411, 
412.)  People  entertain  opinions  on  almost  every  subject  that 
comes  before  a  court  of  justice,  some  on  one  side  and  some  oa 
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the  other ;  and  if  one  roan^s  opinion  is  evidence,  every  one's  is 
so.  But  the  jury  is  to  keep  together  in  order  to  exclude  all 
mere  opinions,  and  to  decide  on  the  merits,  according  to  their 
own  opimons  founded  on  the  facts  in  evidence,  and  not  on  the 
opinions  of  other  persons.  "  Mental  capacity,"  and  ^  disposing 
mind,"  and  "  unsound  mind,"  are  legal  terms,  and  have  a  legal 
definition,  with  which  witnesses  are  not  acquainted,  and  which 
they  are  not  to  state.  But  they  must  state  the  party's  degree 
of  intelligence  or  imbecility,  in  the  best  way  they  can,  so  as  to 
impart  to  the  court  and  jury  a  knowledge  of  the  meaning  of  the 
witness,  that  they  may  decide  what  was  the  party's  state  of 
mind  and  capacity.  {Cowen  Sf  ERlVs  Notes^  769.)  On  the 
next  page  the  author  cites  some  cases  of  the  states  where  a  dif- 
ferent rule  seems  to  be  practiced ;  but  he  dissents  from  regard- 
ing them  as  authority  in  this  state,  and  says,  ''  these  cases  are 
too  anomalous  to  be  relied  upon."  {Cowen  ^  HilPs  Notes,  760. 
Stark.  Ev.  1735,  6.  Phil,  Ev,  290.  4  Denio,  370,  373,  374, 
311,  318.  17  Wend.  136, 161.  23  Id.  354.)  The  witnesses 
whose  opinions  were  received  as  evidence  in  this  case,  had  no 
means  of  knowledge  on  the  subject,  beyond  the  range  of  the  ju- 
ry. (1  Paige,  173,  4.  1  Denio,  374.  1  Greerd.  Ev.  p.  643, 
}  440.)  A  person  of  "sound  mind"  can  convey  real  estate. 
The  terms  "  unsound  mind"  are  legal  terms,  and  have  a  deter- 
minate legal  signification,  importing  not  merely  debility  of 
mind,  but  a  total  deprivation  of  reason.  (26  Wend.  300,  301.) 
What  did  the  witnesses  in  this  case  know  of  the  meaning  of 
those  scientific  terms  ?  And  what  did  they  know  of  the  philoso- 
phy of  the  mind ;  or  how  much  legal  capacity  the  party  had  ; 
or  how  much  it  was  necessary  she  should  possess  to  render  her 
legally  competent  to  transact  business  J 

C.  L.  Allen,  for  the  defendant.  I.  The  only  question  in  this 
case  is,  whether  the  judge  decided  correctly  in  admitting  the 
evidence  of  the  opinion  of  witnesses  as  to  the  sanity  of  Polly 
Barnhart,  at  the  time  she  executed  the  deed  to  Stearns,  on  2d 
June,  1847.  He  confined  the  witnesses  to  facts  within  their 
own  knowledge,  and  acts  and  circumstances  which  tbey  bad 
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witnessed,  and  to  which  they  had  testified,  and  he  required  them 
to  found  their  opinion  on  such  facts  and  circumstances  alone. 
In  this  he  decided  correctly.  It  is  undoubtedly  true,  as  a  gen- 
eral rule,  and  will  not  he  disputed,  that  the  opinions  of  witnesses^ 
other  than  medical  men,  are  i^ot  admissible  in  evidence  to  prove 
insanity  or  a  want  of  mental  capacity  to  transact  business, 
when  their  opinions  are  founded  on  facts  at  large,  or  on  the  tes- 
timony of  other  witnesses.  But  when  such  opinions  are  bsised  on 
facts  within  the  knowledge  of  the  witness,  and  to  which  he  has 
testified,  and  he  speaks  from  those  facts  alone,  it  has  ever  been 
held  in  this  state,  down  to  within  a  very  recent  period,  that  such 
testimony  is  proper.  See  authorities  hereafter  cited.  It  has 
also  been  so  held  in  other  states.  On  trying  a  defence  to  a  prom- 
issory note  in  Connecticut,  on  a  question  of  lunacy,  witnesses, 
not  professional,  were  allowed  to  state  their  opinions,  though 
held  these  must  be  given  in  connection  with  the  facts  on  which 
they  were  formed.  ( Grant  v.  Thompson,  4  Conn.  R,  203, 208, 9. 
Cowen  4*  HilTs  Notes,  part  1,  760.)  The  court  rely  on  Swift's 
evidence,  who  makes  sanity  an  exception  to  the  general  rule. 
He  says  *'  the  testimony  of  witnesses  on  this  subject  will  gene- 
rally be  in  the  shape  of  an  opinion.  But,  they  must  detail  the 
facts."  So  in  Pennsylvania,  where  the  witnesses  spoke  from 
actual  knowledge  of  the  testator.  (  Wogan  v.  Small,  11  Serg. 
4*  Rawle,  141.)  The  court  allowed  the  broad  question  to  be 
put,  "  Did  you  think  the  testator  fit  or  unfit  to  ?nake  a  willT^ 
In  the  same  state  it  was  held  that  facts,  and  opinions  of  sanity 
founded  on  them,  may  as  to  a  testator,  be  received  from  any  of 
his  acquaintances.  {Rambler  v.  Tryon,  7  Serg.  4*  Rawle,  90.) 
The  same  has  also  been  virtually  held  in  Massachusetts.  {Hath- 
om  V.  King,  8  Mass.  R,  371.)  In  Vermont,  too,  the  court  say 
"  Testimony  of  opinion  may  be  given,  where,  from  the  general 
and  indefinite  nature  of  the  inquiry,  it  is  not  susceptible  of 
direct  proof.  Thus,  upon  a  question  of  insanity,  witnesses  not 
professional  men,  may  be  permitted  to  give  their  opinion  in  con- 
nection with  the  facts  observed  by  them.  But  this  evidence  is 
always  confined  to  those  who  have  observed  the  facts,  and  is 
never  jpermitted  where  the  opinion  of  the  witness  is  derived  from 
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the  representation  of  others/'  Upon  a  question  of  insanity,  for 
instance,  witnesses  who  have  observed  the  conduct  of  the  pa* 
tient,  and  been  acquainted  with  his  conversation,  may  testify 
to  his  acts  and  sayings,  and  give  the  result  of  the  observation. 
(Lester  v.  Town  of  Pittsford,  7  Vemi,  R.  158,  161.)  In  Eng- 
land too,  in  Lowe  v.  Joliffe,  (1  W.  Black.  R.  365,)  opinions  of  wit- 
nesses as  to  sanity  were  taken  on  both  sides.  But  where 
mere  opinion  is  required  upon  a  given  state  of  facts,  that  opin- 
ion is  to  be  derived  from  professional  men.  For  instance,  an 
offer  to  prove  by  witnesses  on  a  given  state  of  facts  that  in  their 
opinion  a  road  was  unsafe,  such  evidence  would  undoubtedly  be 
improper.  But  without  resorting  farther  to  other  states,  let  us 
come  down  to  our  own.  The  leading  case  is  Jackson  v.  King^ 
(4  CoweTi^  207.)  There  the  opinion-  oi  witnesses  was  received, 
and  the  propriety  of  the  evidence  does  not  seem  even  to  have 
been  questioned.  The  court  say,  p.  218,  the  opinion  of  the 
witnesses  seems  based  on  specific  facts,  which  do  not  warrant 
an  opinion  to  that  extent^  In  Clark  v.  Fisher^  (1  Paigffs  Ch. 
R.  171,)  after  speaking  of  the  general  principles  of  law  in  re- 
lation to  the  capacity  of  a  person  to  make  a  will,  the  chancellor 
remarks :  "  That  the  great  difficulty  which  generally  exists,  is, 
in  applying  those  principles  to  the  testimony  in  each  particular 
case.  The  evidence  of  capacity  on  which  the  court  or  jury  are 
to  decide,  in  most  contested  cases,  consists  in  the  opinions  of 
witnesses,  sometimes  with,  but  frequently  withotit,  the  particu- 
lar facts  on  which  such  opinions  are  founded."  No  objection 
was  taken  to  the  opinions  of  the  witnesses  being  given  in  evi- 
dence. This  case  is  analogous  to  the  case  of  McKee  v.  Nelson^ 
(4  Cowenj  356.)  Action  for  breach  of  promise  of  marriage ; 
offer  to  prove  opinions  of  witnesses,  grounded  on  the  plaintiff's 
deportment,  d&c.  that  plaintiff  was  sincerely  attached  to  defend- 
ant. The  court  say,  <<  It  is  true,  as  a  general  rule,  that  wit- 
nesses are  not  allowed  to  give  their  opinions,  but  there  are  ex- 
ceptions, and  we  think  this  one  of  them.  There  are  a  thousand 
nameless  things  indicating  the  existence  and  degree  of  the  ten- 
der  passion^  which  language  can  not  specify.  The  opinions  of 
witnesses  on  this  subject  must  be  derived  from  a  series  of  in- 
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Stances  passing  under  their  observation,  which,  yet,  they  never 
could  detail  to  a  jury.  So  in  cases  of  insanity ;  how  could 
witnesses  detail  the  particular  manner,  acts,  position,  gestures, 
and  a  thousand  nameless  things  which  they  would  witness,  and 
the  cause  of  which  would  be  perfectly  manifest?  In  general 
the  opinion  of  a  witness  is  not  evidence  for  a  jury,  though  there 
are  exceptions.  But  they  proceed  on  the  principle  that  the 
question  is  one  of  science  or  skill,  or  has  reference  to  some 
subject  upon  which  the  jury  are  supposed  not  to  have  the  same 
degree  of  knowledge  with  the  witness.  {Lamoure  v.  Caryl^  4 
Denio,  370,  373.)  In  the  case  of  The  People  v.  Freeman^  (4 
Denioy  9,)  several  professional  and  other  witnesses  who  had  seen 
and  known  the  prisoner,  and  conversed  with  him,  severally  gave 
their  opinions  that  he  was  sane.  This  testimony  was  com* 
mented  upon  by  counsel  on  both  sides  and  by  the  judge,  who 
remarked  that  the  opinions  of  the  witnesses,  not  medical  men, 
though  proper,  were  not  entitled  to  as  much  weight  as  those  of 
professional  men,  or  those  who  had  been  the  attendants  and 
close  observers  of  the  prisoner.  The  case  of  Norman  v.  Wells^ 
(17  Wend,  136,)  relied  upon  on  the  other  side,  is  in  fact  an  au- 
thority for  the  defendant.  It  decides  that  opinions  of  witnesses 
on  probable  amount  of  damages  are  inadmissible.  Cowen, 
Judge,  p.  163,  says,  '^  I  know  that  in  questions  of  insanity  some 
courts  allow  witnesses  to  throw  in  their  opinions  from  what  they 
have  seen  and  heard,  and  so  in  cases  of  breach  of  promise  of 
mai'riage,  and  as  to  the  state  of  the  affections  in  actions  for 
criminal  conversation.  But  the  witnesses  are  only  allowed  to 
speak  from  facts  within  their  own  knowledge,  ( Trelawny  v.  Col- 
man,  2  Starkie,  191,)  and  they  should  be  confined  to  that 
Sears  v.  Skafer,  (1  Barb.  S.  C,  i2;  408,)  will  also  be  relied  on  by 
plaintiff.  That  case  records  the  simple  dictum  of  Judge  Barculo, 
sitting  alone,  and  citing  Odwen  and  Hill's  Notes,  759,  which 
do  not  bear  him  out ;  and  he  remarks,  that  the  witnesses  have 
very  freely  given  their  opinions,  in  many  instances  without 
stating  a  single  fact  to  sustain  them. 

II.  The  court  having  correctly  charged  the  jury,  that  the 
opinions  of  the  witnesses,  confined  as  they  were  to  &cts  with- 
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in  their  own  knowledge,  were  entitled  to  very  little  weight,  and 
having  fully  and  fairly  commented  on  all  the  testimony,  the 
plaintiff  has  sustained  no  injury.  The  charge  was  not  even 
excepted  to.  The  motion  for  a  new  trial  should  therefore  be 
denied  and  judgment  be  rendered  for  defendant  on  the  verdict. 
It  is  at  most  only  a  question  of  costs,  as  the  plaintiff  can  havo 
a  new  trial  under  the  statute,  on  payment  of  costs.  And  if  ho 
chooses  to  do  so,  he  ought  pay  costs  for  the  privilege. 

WiLLARD,  J.  The  general  rule,  no  doubt,  is,  that  witnesses 
must  speak  to  facts,  and  that  mere  opinions  arc  not  admissible. 
(I  PhU.  Ev.  290.  1  Greenl  Ev.  693,  §  450.  Cawen  4-  HUVa 
Notes  to  PliiL  Ev.  759.  Sears  v.  Shafer^  1  Barb,  S,  C.  Rep, 
40S.)  There  are,  however,  numerous  exceptions  to  the  rule, 
most  of  which  will  be  found  stated  in  the  authors  above  cited. 
On  the  present  occasion  it  becomes  important  only  to  inquire, 
whether  the  questions  proposed  to,  and  answered  by,  the  wit- 
nesses, and  the  charge  of  the  learned  judge,  fall  wuthin  the  ex- 
ceptions. 

The  cases  in  which  the  mental  capacity  of  a  party  becomes  a 
subject  of  judicial  investigation,  arise,  most  frequently,  upon 
wills.  The  practice  in  these  cases,  in  the  English  ecclesiastic 
cal  courts  having  jurisdiction  in  testamentary  matters,  has  been 
long  well  settled.  In  Sheaff  v.  Rowe^  (2  Lee,  180,)  decided 
in  1757,  it  was  held  that  the  opinions  of  doctors  and  apoth- 
ecaries concerning  a  man's  capacity,  from  the  nature  of  his 
disorder,  were  good  evidence,  and  that  other  witnesses  must  set 
forth  particular  facts  and  expressions  to  show  insanity ;  other- 
wise their  evidence  would  have  no  weight.  The  general  prin- 
ciples which  influence  the  court  are  fully  stated  by  Sir  John 
NichoU  in  the  well  considered  case  of  Kudeside  v.  Harrison^ 
(2  Phillim,  Rep.  449.)  In  assigning  the  reason  for  the  great 
amount  of  contradictory  evidence,  in  the  causes  in  those  courts, 
he  remarks  that  a  large  portion  of  evidence  to  capacity  is  evi- 
dence of  mere  opinion;  and  upon  matters  of  opinion  mankind 
diOer,  even  to  a  proverb.  He  then  proceeds  to  show  how  these 
opinions  are  to  be  estimated ;  a  point  not  material  on  the  mere 
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question  of  admissibUity.  The  case  of  Wheeler  ▼.  Atdnrmm^ 
(3  Hagg.  674,)  affords  further  illustration  of  the  manner  in 
which  the  opinions  of  witnesses  are  received  in  such  cases. 

The  opinions  of  medical  men  are  admissible  in  evidence^ 
though  the  witness  founds  them  not  on  his  own  personal  obeer« 
vation,  but  on  the  case  itself,  as  proved  by  other  witnesses  on 
the  trial.  They  can  not,  however,  be  permitted  to  give  their 
opinions  as  to  the  general  merits  of  the  cause,  but  only  their 
opinions  on  the  facts  proved.  {Jameson  v.  Drinkald^  12  Moore^ 
148.  Rex  V.  Wright,  1  Russ.  4*  Ryan,  456.)  The  witness  is 
not  to  take  the  place  of  the  jury. 

The  books  make  a  distinction  also,  between  the  subscribing 
witnesses  to  a  will  and  other  witnesses  called  to  the  question  of 
testamentary  capacity ;  holding  that  the  former  may  testify  to 
their  opinions,  in  respect  to  the  sanity  of  the  testator  at  the  time 
of  executing  the  will,  and  that  the  latter  must  speak  only  as  to 
facts ;  for  the  law  has  placed  the  subscribing  witnesses  about 
the  testator  to  ascertain  and  judge  of  his  capacity.  (4  Oreenl* 
Ev,  695,  §  440.)  In  the  neighboring  states  the  rule  seems  to  be 
well  established,  that  on  questions  of  sanity,  any  witness  may 
give  his  opinion,  in  connection  with  facts  within  his  own  know- 
ledge, and  which  must  first  be  disclosed  in  his  testimony.  But 
when  mere  opinion  is  required  upon  a  given  state  of  facts,  that 
opinion  must  be  derived  from  professional  men.  {See  Chase  v. 
Lincoln,  8  Ma^s.  Rep.  237;  Poole  v.  Richardson,  Id.  330; 
Rambler  v.  Tryon,  7  Sejg  ^  Rawle,  90,  92 ;  Btickminster  v. 
Perry,  4  Mass.  Rep.  593 ;  Grant  v.  Thompson,  4  Conn.  Rep. 
203 ;  Kinne  v.  Kinne,  9  Id.  102 ;  Doe  v.  Reagan,  6  Black/. 
217.)  When  from  the  general  and  indefinite  nature  of  the  in- 
quify  it  is  not  susceptible  of  direct  proof,  testimony  of  opinion  is 
admissible ;  provided  that  opinion  is  formed  on  particular  facts 
within  the  knowledge  and  observation  of  the  witness,  and  di»- 
dosed  by  him  in  his  testimony.  {Clary  v.  Clary,  2  Iredell,  78. 
Lester  v.  Tovm  of  Pittsford,  7  Verm.  Rep.  158,  161.  17  Id. 
499.     Qibson  v.  Gibson,  9  Yerger,  329.) 

The  same  doctrine  will  be  found  in  our  own  reports.  Thus^ 
in  Jackson  v.  King^  (4  Cowenf  207,  218,)  although  the  testi- 
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mony  far  not  given  at  large,  it  is  obvious  from  the  opinion  of  (he 
court,  as  delivered  by  Woodworth  J.  at  page  218,  that  tbe  opin- 
ions of  tlie  witnesses  on  both  sides  of  the  question  were  received 
wKbout  objection.  While  the  learned  judge  gives  credit  to 
those  witnesses  who  pronounced  the  grantor,  in  their  opinioO) 
of  sound  mind,  be  observes  that  the  opinions  of  the  other  wi^ 
nesses  impeaching  his  capacity  rested  on  specific  &cts,  which 
did  not  warrant  the  opinion,  to  that  extent.  In  Clark  v.  Fisher^ 
(1  Paige^  171, 173,)  which  was  an  appeal  from  a  surrc^ate  in 
admitting  a  will  to  probate  which  had  been  opposed  on  tbe 
ground  of  the  testator's  mental  incapacity,  the  chancellor,  after 
stating  the  principles  of  law  in  relation  to  the  capacity  requisite 
to  the  validity  of  a  will,  remarks,  that  this  evidence  of  capacity 
on  which  the  court  or  jury  is  to  decide,  in  most  contested  cases^ 
consists  in  the  opinions  of  witnesses  sometimes  wilb,  but  fre* 
quently  without  the  particular  facts  on  which  such  opinions  are 
founded.  Such  testimony,  he  observes,  is  always  the  most  un*> 
satisfactory,  and  the  least  to  be  depended  on.  And  further  on,  he 
observes,  ^  that  the  opinions  of  witnesses  are  never  received  as 
evidence  when  all  the  facts  on  which  such  opinions  are  founded 
can  be  ascertained  and  made  intelligible  to  the  court  or  jury. 
And  when  the  opinions  of  witnesses,  from  the  necessity  of  the 
case,  are  received  as  evidence,  the  weight  of  testimony  will  not 
depend  so  much  upon  the  number,  as  upon  the  intelligence  of 
the  witnesses,  and  their  capacity  to  form  correct  opinions,  their 
means  of  information,  the  unprejudiced  state  of  their  minds,  and 
the  nature  of  the  facts  testified  to,  in  support  of  those  opinions." 
In  Norman  v.  Wells,  (17  Wend.  137, 163,)  Mr.  Justice  Cow- 
en,  after  repudiating  the  admissibility  of  opinions,  on  mere  ques- 
tions of  damages,  concedes  that  in  questions  of  insanity,  some 
courts  allow  witnesses  to  throw  in  their  opinions,  from  what 
they  have  seen  and  heard.  But  he  observes  that  he  always 
found  that  such  cases  were  better  tried,  when  opinions  were 
kept  entirely  out  of  view ;  and  that  he  generally  excluded  them, 
except  when  they  came  from  professional  men.    And  he  further 

M  remarksi  that  the  witnete  who  is  allowed  to  give  his  opinion 
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must  be  covfitied  to  facts  within  his  own  knowledge  and  his  own 
actual  observation. 

In  the  case  of  Stewards  Executors  v.  Lispenard,  (26  Wend, 
255,)  it  appears  by  the  surrogate's  retura  on  the  appeal  that  the 
opinions  of  the  witnesses  were  repeatedly  given  as  to  the  capacity 
of  the  testatrix.  With  respect  to  their  opinions,  the  surrogate 
says,  (see  page  264)  ^'  mere  opinion  or  general  statements,  not 
instructed  with  facts  and  circumstances,  are  entitled  to  little 
weight  or  consideration ;"  and  the  chancellor  at  page  291  concurs 
with  the  surrogate  in  substance,  in  that  respect.  Although  the 
decree  of  the  surrogate  and  of  the  chancellor  was  reversed  by 
the  court  of  errors,  it  was  upon  a  point  not  aflfecting  the  question 
of  admissibility  of  opinions  as  evidence  in  cases  of  that  nature ; 
but  on  the  contrary,  Yerplanck,  senator,  who  delivered  the  pre- 
vailing opinion  of  the  court  of  errors,  at  pages  30^9,  treats  the 
evidence  of  opinion  not  only  of  the  subscribing  witnesses,  but  of 
the  other  witnesses,  as  admissible,  agreeing  with  W^ashington,  J. 
iu  3  Wash  C.  C.  R.  58,  that  "  mere  opinions  of  witnesses,  as  to 
mental  capacity  are  entitled  to  little  or  no  regard,  unless  sup- 
ported by  good  reasons,  founded  on  facts  which  warrant  them.'' 
The  case  of  Fish  v.  Dodge,  (4  Denio,  312, 318,)  and  of  Lamoure 
v.  Caryl,  {Id,  370,  374,)  merely  show  that  on  questions  of  dam- 
ages, opinions  of  witnesses  arc  inadmissible,  and  the  reason  as- 
signed by  Justice  Beardsley,  in  the  latter  case,  shows  the  pro- 
priety of  questions  of  insanity  being  an  exception  to  the  general 
rule. 

The  recent  case  oOSears  v.  Shafer,  (1  Barb,  S.  C.  Rep.  408.) 
before  Barculo,  J.  at  special  term,  is  not  in  conflict  with  these 
principles.  The  learned  judge  states  the  general  rule  truly, 
that  it  is  for  the  court  and  not  the  witness  to  form  an  opinion 
from  the  facts.  He  correctly  makes  the  exception  in  case  of  the 
subscribing  witnesses  to  a  will,  who  are  allowed  to  express  their 
opinions;  and,  by  implication,  he  sanctions  the  other  exception, 
which  allows  witnesses  to  express  their  opinion  as  to  the  capa- 
city of  the  testator,  in  connection  with  facts  and  circumstances 
within  tlieir  knowledge,  disclosed  by  them  on  the  trial.  He 
says,  "  in  this  case,  the  witnesses  have  very  freely  given  their 
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opinions  on  this  subject,  [the  testator's  capacity,]  in  many  in* 
stances  without  stating  a  single  fact  to  sustain  them.  All  such 
testimony  WMst  be  disi^garded"  &c.  Apart  from  the  difficulty 
of  restraining  a  witness  from  intenningling  his  opinions  with 
his  testimony,  in  questions  of  this  kind,  there  are  strong  reasons 
why  he  should  be  permitted  to  do  so,  when  he  discloses  the  facts 
and  circumstances  within  his  own  knowledge,  upon  which  they 
are  founded.  Human  language  is  imperfect ;  and  it  is  often 
impossible  to  describe,  in  an  intelligible  manner,  the  operations 
of  the  mind  of  another.  We  learn  its  condition,  only  by  its 
manifestations,  and  these  are  indicated  not  alone  by  articulate 
words,  but  by  signs,  gestures,  conduct,  the  expression  of  the 
countenance,  and  the  whole  action  of  the  man.  Nor  is  there 
any  danger  that  a  court  and  jury  will  be  misled  by  such  opin- 
ions, when  the  reasons  for  them  are  disclosed.  The  value  and 
force  of  the  opinion  depend  on  the  general  intelligence  of  the 
witness,  the  grounds  on  which  it  is  based,  the  opportunities  he 
has  had  for  accurate  and  full  observation,  and  his  entire  free- 
dom from  interest  and  bias.  I  agree  with  Judge  Cowen  in 
NomMn  V.  Wells,  that  causes  are  in  general  better  tried  with- 
out them,  and  I  concur  with  him,  the  chancellor,  Senator  Ver- 
planck  and  Judge  Barculo,  that  mei^e  opinions,  of  an  ordinary 
witness,  imless  supported  by  good  reasons,  and  founded  on  facts, 
are  entitled  to  no  regard.  The  question  under  consideration  is, 
not  what  weight  should  be  given  to  such  opinions,  but  whether 
they  were  competent.  The  learned  judge  correctly  instructed 
the  jury  that  they  were  entitled  to  but  little  weight.  I  think 
he  was  right  also,  in  holding  them  admissible,  with  the  qualifi- 
cations under  which  they  were  received. 

There  are  other  exceptions  to  the  general  rule  with  respect  to 
the  competency  of  opinions,  which,  if  fully  examined,*  would 
throw  light  on  the  principal  question.  On  questions  of  science, 
skill,  or  trade,  or  others  of  the  like  kind,  persons  of  skill,  some- 
times called  experts,  may  not  only  testify  to  facts,  but  are  per- 
mitted to  give  their  opinions  in  evidence.  The  opinions  of 
medical  men  are  constantly  admitted  on  subjects  within  the 
range  of  their  profession  ;  and  the  same  is  true  of  ship  builders, 
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nautical  men,(a)  engineers,  &c.  Practical  surveyors  havtt  ixh 
variably  been  permitted,  at  the  circuit,  to  express  their  opinions 
whether  the  marks  on  trees,  piles  of  stoi^  &c«  were  intended  as 
monuments  or  boundaries,(6)  whether  a  particular  mark  indi* 
cated  a  corner,  or  was  a  mere  witness ;  whether  a  given  line 
was  an  ancient  or  a  recent  line ;  and  whether  it  was  a  survey* 
or's  line,  or  one  marked  by  hunters.  So  also  opinions  and  be- 
lief have  always  been  received  in  cases  of  personal  identity, 
band-writing,  counterfeiting  coin,  bank  bills  and  the  like.(c) 
But  in  all  these  cases  the  requisite  foundation  for  the  opinion 
must  be  laid,  by  showing  that  the  witness  had  some  knowledge 
of  the  subject.  Thus  a  witness  can  not  be  permitted  to  give  his 
opinion  as  to  the  genuineness  of  hand-writing,  unless  he  has  be* 
fore  seen  the  party  write,  or  corresponded  with  him,  or  otherwise 
become  acquainted  with  his  genuine  signature.  The  character 
of  this  kind  of  evidence  differs  almost  infinitely  in  degree. 
( Wilson  V.  Kirkland,  5  HUl,  182.  21  Wend.  637.  Murphy 
V.  Hagerman,  Wright,  293.  4  Dev.  ^  BatL  236.  4  HUl, 
129.  17  Vt.  499.  1  Demo,  281.  11  N.  H.  557.  2  Mete.  147. 
4  Blackf.  293.  5  Id.  217.  3  Dana,  382,  as  to  idetUUy  of  a 
party,  4  Wend.  320.  3  Fairf.  222.  6  Com.  Rep.  9,  as  to 
age  ;  opinion  admissible,  giving  facts.  4  Cowen,  365,  as  to 
the  seniority  of  an  attachment,  from  facts.  Cutler  v.  Carpen- 
ter, 1' Cowen,  81,  shows  that  a  witness  can  not  stoear  to  bdief, 
when  stich  belief  is  not  based  upon  facts,  1  John.  96,  when  a 
witness  may  give  his  impression.)  But  it  is  unnecessary  to 
enlarge  upon  the  subject. 

The  testimony  was  properly  received,  and  the  motion  for  a 
new  trial  should  be  denied. 


(a)  1  Carr.  ^  Payne,  70. 

{b)  4  P'uk,  156.    10  Bam,  <^  Cress.  537. 

(c)  Alio  M  to  the  yalue  of  property.  (Swift's  Ev,  111.  Kdiogg  r,  Sramtr,  14 
Berg.  ^  RawU,  137.  But  see  RocJusUr  ▼.  Chester,  (3  N,  Hamp.  Rep,  349,  365, 
contra,)  In  Morse  ▼.  The  SUUe  of  Connecticut,  (6  Conn.  Rep.  9,)  mere  naked  opin- 
ion aa  to  the  age  of  a  party,  from  hia  appearance  only,  wai  rejected.  Bui  tha 
eonrt  thought  that  if  the  witneae  had  stated  the  fiwta  indicatiiw  of  age,  and  than 
fbUowed  with  an  opinion,  that  would  have  heen  admiiiible. 
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Pai QE,  P.  J.  concurred. 

Hand,  J.  The  defence  in  this  case  was  the  insanity  or  men* 
tal  incapacity  of  the  grantor  in  the  deed  under  which  the  plain* 
tiff  claimed.  The  defendant  offered  to  prove  by  a  witness  who 
was  a  farmer,  and  had  been  a  merchant,  that  from  the  gran- 
tor's appearance  at  the  time  he  presented  a  certain  account 
against  her,  about  four  years  before  the  deed  was  executed,  and 
from  facts  and  circumstances  within  his  knowledge,  which  took 
place  at  the  time,  she  was  in  his  opinion  at  that  time  incapable 
of  transacting  business  by  reason  of  the  unsoundness  of  her 
mind  and  the  want  of  mental  capacity ;  and  also  offered  to  give 
in  evidence  the  opinions  of  other  witnesses,  not  medical  men  or 
experts,  in  relation  to  her  mental  capacity  to  transact  business, 
founded  on  circumstances  and  acts  of  the  grantor  within  their 
own  personal  knowledge,  which  they  had  heard  and  witnessed, 
and  to  which  they  could  testify.  The  judge  decided  that  the 
opinions  of  witnesses,  other  than  medical  men  and  experts,  in 
relation  to  the  insanity  of  the  grantor,  or  her  mental  capacity  to 
transact  business,  were  competent  evidence,  if  founded  on  fieicts 
and  circumstances  within  their  own  personal  knowledge,  and 
which  they  should  testify  to  and  give  in  evidence  as  the  foun- 
dation of  such  opinions,  and  that  this  witness  and  others,  other 
than  professional  men  and  experts,  might  give  their  opinions  in 
evidence  to  the  jury  on  that  subject,  if  founded  upon  facts  and 
circumstances  within  their  own  personal  observation,  in  connec- 
tion with  facts  and  circumstances  to  be  testified  to  by  other  wit- 
nesses. The  counsel  for  the  plaintiff  excepted.  The  judge,  in 
charging  the  jury,  told  them  that  the  opinioils  of  witnesses  not 
professional  men  were  entitled  to  but  very  little  weight,  and 
were  only  admissible  as  being  founded  on  facts  within  the 
knowledge  of  each  witness,  and  in  connection  with  the  evidence 
of  such  facts.  Still,  if  the  testimony  was  inadmissible  there 
■hould  be  a  new  trial. 

The  rule,  as  laid  down  at  the  circuit,  is  found  in  so  many 
dict€ij  that  it  was  perhaps  natural  that  a  judge  at  nisi  prius 
should  feel  constrained  to  follow  it.    But  after  some  examina- 
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tioD,  I  have  not  been  able  to  find  principle  or  authority  to  sus- 
tain it.  In  this  case,  not  only  were  the  witnesses  allowed  to 
give  their  opinions  of  the  state  of  mind  of  the  grantor,  but  also 
as  to  her  mental  capacity  to  transact  business,  judging  from 
facts  and  circumstances  within  their  own  knowledge  and  to 
which  they  should  testify,  as  the  foundation  of  such  opinions. 
They  are  first  to  testify  to  the  facts  and  circumstances,  and  then 
draw  conclusions  from  them  as  to  the  insanity  and  business  ca-^ 
pacity  of  the  grantor.  If  the  opinion  of  a  witness  in  such  case; 
were  at  all  admissible,  I  doubt  the  propriety  of  asking  hi 
whether  the  party  was  capable  of  transacting  business;  oi-, 
which  is  the  same  thing,  of  making  the  deed.  This  is  giving 
an  opinion  upon  the  merits,  and  swearing  to  a  verdict.  That 
can  not  be  done,  even  by  a  scientific  man.  {Jameson  v.  Dri/ik- 
aid,  12  MoorCj  148.  Walton  v.  Nesbit,  1  Car.  ^  Payne^  70. 
Sills  v.  Brown,  9  Id.  601.  Jefferson.  Ins.  Co.  v.  Cotkeal,  7 
Wend.  77,  78,  79.  1  Greenl.  Ev.  §  440.  Cowen  ^  HUTs 
Notes,  759.) 

But  I  think  the  opinions  of  witnesses,  not  experts,  were  inad- 
missible altogether.  The  general  rule  is,  that  witnesses  are  to 
state  facts,  and  not  opinions.  There  are  exceptions;  as  on 
questions  of  science  and  trade,  persons  of  skill  may  give  opin- 
ions. (1  Phil.  Ev.  290.  1  Stark.  Ev.  54.  1  Greenl.  i  440. 
Norman  v.  Wells,  17  Wend.  136.  Paige  v.  Hazard,  5  /iZtf, 
603.  Btitler  v.  Benson,  1  Barb.  S.  C.  Rep.  537.)  This  being 
the  general  rule,  and  having  its  foundation  in  reason,  all  excep- 
tions should  stand  upon  principle  or  by  authority.  I  have  not 
been  able  to  find  authority  in  support  of  the  one  contended  for. 

tin  a  few  cases  in  this  state  such  testimony  has  been  received  ;  ^ 
but  in  none  of  them  was  any  objection  made.  Nearly  all  of 
them  originated  before  a  surrogate,  and  the  appellate  courts  had 
to  pass  upon  the  cases  as  they  found  them.  Such  a  rule  seems 
|to  have  obtained,  under  certain  restrictions,  in  Massachusetts, 
Connecticut,  Pennsylvania  and  Ohio.  {Pool  v.  Richardson,  3 
Mass.  Rep.  3S0.  Grant  v.  Thompson,  4  Conn.  Rep.  303. 
Wogan  V.  Small^  11  Serg.  ^  Rawle^  141.    Clark  v.  Siate^  12 
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Ohio  Rep.  483.)    In  Jackson  v.  King,  (4  Coti^en,  207,)  the 
opinions  of  witnesses  were  given,  but  the  case  does  not  show 
what  were  their  qualifications,  nor  that  any  objection  was  taken; 
nor  was  the  point  noticed  by  the  court.    The  same  remark  is 
applicable  to  Clark  v.  Fisher,  which  first  arose  in  a  surrogate's 
court.    (1  Paige,  173.)    The  chancellor  says,  "the  evidence 
of  capacity,  on  which  the  court  or  jury  are  to  decide,  in  most 
contested  cases,  consists  in  the  opinions  of  witnesses ;  sometimes 
with,  but  frequently  without  the  particular  facts  on  which  such 
opinions  are  founded."    He  could  hardly  have  used  this  lan- 
guage in  reference  to  persons  without  skill ;  for  no  one  contends, 
I  beUeve,  that  such  persons  can  give  opinions  upon  the  question^ 
of  insanity,  without  stating  the  facts.    In  the  English  ecclesias- 1 
tical  courts  opinions  are  sometimes  given,  but  the  common  lawf 
nile,  I  think  clearly  different. 

But  again ;  whenever  such  testimony  has  been  received,  it 
has  always  been  very  little  regarded.  Sir  John  NichoU,  in  Kin- 
leside  v.  Harrison,  (2  Phill.  449,)  said,  in  reference  to  the  testi- 
mony given  in  that  case,  in  which  the  depositions,  as  he  stated, 
contained  one  of  the  largest  bodies  of  evidence  ever  exhibited  in 
those  courts,  that  "  it  was  necessary  for  the  court  to  weigh  such 
evidence  with  very  great  attention ;  to  rely  but  Uttle  upon  mere 
opinion ;  to  look  to  the  grounds  upon  which  opinions  were 
formed  ;  and  to  be  guided  in  its  own  judgment  by  facts  proved 
or  by  acts  done,  rather  than  by  the  judgment  of  others."  This 
he  repeated  in  Evans  v.  Knight,  (I  Addams,  229,)  "  There  is 
produced,"  said  he  again,  "  a  cloud  of  witnesses  who  gave  un- 
hesitating opinions  that  the  deceased  was  mad ;  but  their  opin- 
ions are  of  little  weight ;"  and  he  established  the  will.  ( Whee- 
ler V.  Alderson,  3  Hogg.  574.)  In  Jackson  v.  King,  the  court 
looked  to  the  facts,  and  disregarded  opinions ;  and  set  aside  the 
verdict.  (4  Cowen,  207.)  In  Clark  v.  Fisher,  Chancellor  Wal-^ 
worth  considered  such  testimony  a^^e  most  unsatisfactory  and 
the  least  to  be  depended  upon.  |Atid  he  observes  that  the  opin- 
ions of  witnesses  are  never  received  as  evidence  where  all  the 
&ct8  on  which  such  opinions  are  founded  can  be  ascertained 
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sod  made  intelligible  to  the  court  or  jury,  and  that  where  from 
necessity  opinions  are  received,  the  weight  of  testimony  depends 
not  so  much  on  the  number  as  upon  the  intelligence  of  the  wit- 
nesses, their  capacity  to  form  correct  opinions,  their  means  of 
information,  the  unprejudiced  state  of  their  minds,  and  the  na- 
ture of  the  facts  testified  to  in  support  of  those  opinions.  (1  Paige^ 
173,  4.)  And  see  the  opinions  delivered  in  Stewards  Ex'rs  v. 
Lispenard,  (26  Wend.  253.)  Thus  we  see,  this  kind  of  testi- 
mony, when  admitted,  is  held  in  low  esteem,  amounting  practi- 
cally to  a  rejection;  for  what  is  disregarded,  is  substantially 
rejected ;  and  yet  may  have  an  influence  with  the  jury  which 
is  not  so  easily  corrected.  They  should  not  be  left  to  speculate 
upon  testimony,  upon  which  the  court  will  not  rely. 

The  weight  of  authority  is  clearly  against  this  evidence.  The 
English  elementary  works  on  evidence  do  not  recognize  the 
practice.  (1  Phil.  Ev.  290.  1  Stark.  Ev.  54.  3  Id.  1707. 
Shelf,  on  Lun.  67,  73.  Swinburne,  72.)  Judge  Cowen  disap- 
proved of  it  in  Norman  v.  Wells,  {supra.)  Mr.  Justice  Barculo 
ruled  against  it  in  a  case  like  this,  of  a  grantor.  {Sears  v.  Shor 
fer,  1  Barb.  S.  C.  Rep.  412.)  If  admissible  at  all  then,  it  must 
be  so,  not  upon  authority ;  but  from  the  reason  and  the  nature 
of  the  case.  But  if  any  advantage  can  be  derived  from  science 
and  experience,  if  the  subject  can  be  reduced  to  rules,  laws,  or 
system  in  any  degree,  the  general  rule  in  relation  to  giving  tes- 
timony in  cases  of  insanity,  should  apply.  That  science  is  use- 
ful and  necessary  in  these  cases,  no  sensible  man  can  doubt.  It 
is  not  possible  that  all  the  writers  upon  the  human  understand- 
ing, from  Locke  to  the  present  day,  have  been  wholly  ignorant 
of  the  subject  of  which  they  have  so  elaborately  treated.  All 
judicial  and  professional  experience  confirms  the  wisdom  of  this 
general  rule,  and  bears  witness  to  the  fallacy  of  the  exception 
now  attempted  to  be  established.  What  would  have  been  the 
result  if  the  cases  of  Cartwright  v.  Cartwrighi,  (1  PhiU.  90,) 
Dew  V.  Clarke,  (3  Addams,  79,)  and  Jackson  v.  King,  (4  Cowen^ 
907,)  had  been  left  to  the  judgment,  opinions,  conjectures  or  ca- 
price of  i&tterate  and  inexperienced  witnesses  ?    If  such  testi* 
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mony  is  received,  it  must  have  its  legal  effect ;  and  I  am  unabU 
to  perceive  any  satisfactory  reason  for  placing  life,  liberty  and 
property  within  its  influence. 

New  trial  denied.(cl) 

{i)  See  Note  173  to  toI.  3  Phil.  Ev.  3d  ed.  of  1849.  The  point  decided  in  thifl 
case  was  adopted  by  the  CoomuBaioneni  of  the  Code,  in  their  article  on  Evidence, 
published  after  the  prevailing  opinion  was  prepared.  {Set  Code^  ^  1704,  sub,  10, 
jpa»«719.) 


Erie  General  Term,  November,  1849.    Mtdlett,  SiU^  and 

Marvin,  Justices. 

Hull  and  others  vs.  Peters. 

Where  a  ttHder  is  made,  after  the  creditor  has  em|rfoyed  an  attorney  to  bring  a 
suit,  who  has  filed  a  declaration,  and  mailed  a  copy  to  the  sheriff,  to  be  served, 
bat  before  the  same  is  served,  it  is  sufficient  for  the  debtor  to  tender  the  amount 
of  the  debt,  without  offering  to  pay  the  plaintiff's  costs ;  especially  if  the  debtor, 
at  the  time  of  making  the  tender,  does  not  know,  and  is  not  informed  by  the 
creditor,  that  costs  have  been  incurred.    Marvin,  J.  dissented. 

Rdan  ▼.  Drew^  (19  Wend,  304,)  overruled. 

This  action  was  commenced  by  the  filing  and  service  of  a 
declaration,  before  the  adoption  of  the  code  of  procedure.  The 
declaration  was  upon  a  judgment,  and  the  defendant  pleaded 
a  tender,  before  suit  brought.  The  plaintiffs  replied  that 
they  had  employed  an  attorney  to  bring  this  suit,  who  had,  be- 
fore the  tender,  filed  a  declaration  in  the  office  of  the  clerk  of 
Allegany  county,  and  sent  by  mail  to  the  sheriflf  of  New-York, 
a  copy  to  be  served  ;  that  these  facts  were  known  to  the  defend- 
ant, but  the  costs  then  incurred  were  not  tendered.  The  de- 
fendant rejoined,  denying  that  he  knew,  when  the  tender  was 
made,  of  the  proceedings  for  commencing  the  suit,  and  alledged 
that  the  plaintiflfs  omitted  to  inform  him  of  them,  and  at  that 
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time  made  no  claim  for  costs ;  that  the  sole  reason  given  for 
refusing  the  tender  was,  that  the  plaintiffs  did  not  know  the 
amount  of  the  judgment,  upon  which  the  suit  was  brought, 
and  although  the  defendant  informed  them  of  the  true  amount, 
they  still  refused  the  tender,  assigning  no  other  reason  for  the  re- 
fusal. The  surrejoinder  took  issue  upon  the  matter  set  up  in 
the  rejoinder.  Upon  the  trial  of  those  issues,  the  defendant  had 
a  verdict.  The  plaintiffs  now  moved  for  judgment  non  obstante 
veredicto. 

A,  /.  Hull  4*  I^'  C.  Peckj  for  the  plaintiffs. 

Wilkes  Angelf  for  the  defendant 

Sill,  J.  The  plaintiffs,  to  sustain  this  motion,  rely  upon 
the  following  cases,  which,  it  is  claimed,  establish  the  doc- 
trine that  the  tender  pleaded  in  this  case  was  not  a  defence  to 
the  action,  because  the  costs  which  had  been  made  about  com- 
mencing a  suit  were  not  included  in  the  tender.  {Hdnmer  v. 
WUsey,  17  Wend.  91.  Retan  v.  Drew,  19  Id.  304.  Johnson 
V.  Comstocky  6  Hill,  10.  Broicn  v.  Ferguson,  2  Denio,  196.) 
In  the  first  case  cited,  the  question  did  not  arise,  although  it  is 
there  said,  that  in  such  case  costs  should  be  tendered.  The 
action  was  trespass  for  taking  a  horse.  After  the  filing  of  a 
declaration  and  entry  of  a  rule  to  plead,  for  the  purpose  of  com- 
mencing a  suit,  the  defendant  returned  the  horse  to  the  plain- 
tiff's stable,  who  refused  to  receive  him,  and  proceeded  with  the 
action.  On  the  trial  the  defendant  offered  evidence  of  these 
facts  in  mitigation  of  damages.  The  point  decided  in  that  case 
arose  upon  this  offer.  The  testimony  was  held  inadmissible, 
but  for  reasons  having  no  application  to  the  case  before  us.  If 
the  horse  had  been  returned  and  accepted  by  the  plaintiff,  it 
was,  as  a  mere  matter  of  mitigation,  immaterial  whether  the 
return  was  before  or  after  the  suit  was  brought.  In  either  case 
the  return  and  (acceptance  would  mitigate  the  damages.  And 
in  either  case  would  such  return  and  acceptance,  with  a  tender 
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of  costs,  bar  the  action.    All  that  was  said  in  that  case,  which 
might  otherwise  be  applicable  to  this,  was  obiter  dictum. 

In  Retail  v.  Drew^  however,  the  point  was  presented  and  de- 
cided. The  action  there  was  assumpsit,  the  plea  tender  before 
suit  brought.  The  plaintiff  replied  that  the  tender  was  made 
after  the  declaration  was  filed,  though  before  it  was  served, 
that  the  damages  alone  and  no  costs,  were  tendered.  Upon  de- 
murrer to  the  replication  the  court  held  it  good,  upon  the  ground 
that  the  plaintiff  was  entitled  to  the  costs  of  preparing  to  com- 
mence his  suit.  The  distinguished  judge  who  delivered  the 
brief  opinion  of  the  court  in  that  case  said  that  the  action  was 
not  commenced  for  all  purposes,  yet  the  plaintiff  before  the  ten- 
der having  employed  an  attorney,  and  incurred  expense,  and 
proceeding  with  all  diligence  to  serve  the  declaration,  the  tender 
was  insufficient  without  an  offer  to  pay  costs,  and  that  a  differ- 
ent rule  wotdd  work  injustice.  The  authorities  cited  for  this 
opinion  are  19  Wend.  91,  2  John.  Cases,  145,  and  2  John.  R. 
342.  The  first  of  these  cases  has  been  already  examined  and 
shown  to  h  ave  no  applicability  to  this  question.  That  in  Johnson's 
Cases  decides  that  the  isssulng  of  a  capias  was  the  commence- 
ment of  a  suit,  and  that  a  demand  against  the  plaintiff,  ac- 
quu'ed  subsequently  by  the  defendant,  could  not  be  made  availa- 
ble as  a  set-off.  The  case  in  Johnson's  Reports  decides  that  an 
averment  in  a  plea,  that  a  cause  of  action  was  settled  before  the 
capias  was  sued  out,  is  a  good  averment  that  the  settlement  was 
before  the  suit  was  brought.  Thus  it  will  be  observed  that  we 
do  not  find  any  authority  or  precedent  for  the  judgment  in 
Retail  V.  Drew,  and  we  shall  not  find  it  supported  by  subse- 
quent adjudications*  The  case  of  Johnson  v.  Comstock,  which 
is  the  next  in  order  of  those  cited  by  the  plaintiffs'  counsel,  was 
also  commenced  by  the  filing  and  service  of  a  declaration,  with- 
out the  issuing  of  a  capias  ad  respondendum.  The  declaration 
was  filed  and  the  rule  to  plead  entered  on  the  second  day  of 
June,  1838,  and  on  the  same  day  a  copy  was  delivered  to  one 
Harrington  to  serve,  but  it  was  not  served  till  the  8th  day  of 
June.  On  the  7th  of  June  the  defendant  purchased  a  note 
against  the  plaintiff,  which  on  the  trial  he  offered  as  a  set-off. 
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It  ^Q  be  recollected  that  the  statute  allows  a  set-off  in  tho^fi 
cases  only  in  which  the  demand  offered  for  that  purpose  ifi 
owned  by  the  defendant  when  the  action  is  commenced.  The 
decision  was  that  the  action  was  not  commenced  till  the  eighth 
day  of  June,  and  that  the  8etK>ff  should  be  allowed.  The  paint 
before  us  was  not  there  presented,  although  the  court  took  oc- 
casion to  reassert  the  doctrine  of  Retan  v.  Drew. 

In  Brown  v.  FergusaUi  the  plaintiff  had  retained  an  attorney, 
who  had  drawn  a  declaration  and  sent  it  to  be  filed.  Before  it 
was  in  fact  filed,  the  defendant  tendered  the  amount  of  the  debt 
and  the  costs  which  had  been  made,  which  the  plaintiff  ^s  attor- 
ney  refused  to  receive.  The  verdict  was  less  than  the  principal 
sum  tendered.  The  defendant,  relying  no  doubt,  on  the  decis- 
ion and  dicta  above  noticed,  supposed  that  the  suits  must  be 
treated  as  pending,  for  the  purpose  of  making  him  chargeable 
with  the  plaintiff's  costs.  And  he  relied  upon  his  tender  as  one 
made  after  suit  brought,  pursuant  to  2  /?.  &  663.  i  20.  The 
court,  however,  held  otherwise ;  deciding  that  no  suit  was  pend- 
ing, and  therefore  the  statute  did  not  apply.  They  say,  the 
plaintiff  had  incurred  costs,  which  the  defendant  was  bound  to 
pay,  "  but  the  suit  was  not  commenced  until  the  declaration  was 
filed  and  served."  Some  remarks  of  Mr.  Justice  Bronson,  in 
Hdnmer  v.  Wilsey,  and  in  Retan  v.  Drew,  were  calculated  to 
leave  the  impression  that  although  a  suit  instituted  by  filing  and 
serving  a  declaration  was  not  for  all  purposes  commenced,  until 
the  service  was  made,  still  it  might  be  regarded  as  pending,  for 
the  purpose  of  determining  the  plaintiff's  right  to  costs,  as  soon 
as  expenses  were  incurred  in  good  faith  for  the  purpose  of  insti- 
tuting it  But  the  same  judge,  in  Johnson  v.  Comstock,  dis- 
claims such  a  construction  of  his  remark,  and  there  now  exists 
no  authority  for  saying  that  a  suit  commenced  in  this  mode  is 
to  be  regarded  as  pending,  for  any  purpose,  before  the  declara- 
tion is  filed. 

At  common  law  a  debtor  has  a  right  to  tender  the  debt  to  his 
creditor,  and  if  the  tender  is  made  before  a  suit  is  instituted  for 
its  collection,  such  tender  is  a  bar  to  a  recovery.  Whenever  » 
suit  is  brought,  the  statute  before  cited  permits  the  defendant  to 
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tender  the  debt  and  the  costs  which  h&ve  accraed,  and  to  have 
the  amount  tendered  struck  out  of  the  plaintiJOf's  declaration. 
The  practice  differs  somewhat,  accordingly  as  the  tender  is 
made  before  or  after  a  suit  is  pending,  but  the  effect  of  it  upon 
the  substantial  rights  of  the  parties  is  the  same.  The  design 
of  the  statute  undoubtedly  was,  that  the  statutory  remedy  should 
accrue  as  soon  as  the  right  of  a  common  law  tender  was  sus- 
pended. In  other  words,  until  suit  actually  brought,  the  com- 
mon law  tender  was  efficacious  as  a  defence,  and  when  the  suit 
was  commenced  the  right  under  the  statute  accrued.  The  case 
relied  upon  by  the  plaintiffs  here,  if  sound,  introduces  a  new 
^lass  not  within  either  of  these  rules.  It  holds  that  there  is  a 
period,  before  the  right  to  make  the  statutory  tender  arises,  when 
the  old  common  law  tender  is  inefficacious,  unless  the  debtor  sub- 
mit to  an  additional  burden,  not  imposed  by  his  own  contract, 
or  any  statute.  The  decision  rests  solely  upon  the  moral  equity 
of  the  case — that  the  debtor  should  reimburse  to  the  creditor  ex- 
penses necessarily  incurred  by  reason  of  the  neglect  of  the  former 
punctually  to  perform  his  obligations.  With  due  deference  I 
submit  that  the  case  of  Retan  v.  Drew  is  a  departure  from  set- 
tled principles,  and  is  not  sustained  by  authority. 

The  revised  statutes  provided  that  if  after  appearance  by  the 
defefidant  the  plaintiff  be  nonsuited,  or  discontinue  his  suit,  d»$. 
the  defendant  should  have  judgment  for  costs.  In  the  case  of 
White  V.  Smith  and  others,  (4  J9t/Z,  166,)  the  plaintiff  toIui^ 
tarily  discontinued  his  suit,  before  an  appearance  by  the  defend- 
ant ;  but  after  the  latter  had  retained  an  attorney  and  incurred 
expenses  about  defending  the  suit.  The  supreme  court,  upon 
%he  authority  of  Robinson  v.  Taylor,  (12  Wend.  191,)  and  as  i 
conceive  upon  the  equitable  considerations  to  which  they  yield- 
ed in  Retan  v.  Drew^  held  that  the  defendant  was  entitled  to 
costs.  The  couj:t  for  the  correction  of  errors  reversed  the  decis- 
ion, (7  HUl,  620,)  and  laid  down  the  dcM^trine  that  the  right  to  his 
costs  in  suits  at  law  depends  in  all  cases  upon  the  statute  alone. 
The  defendant  not  having  appeared  before  the  discontinuance! 
he  XK^flfis  :boC  %ithin  llie  pfovisions  of  the  statute  giving  costs. 
The  principle  which  that  case  established  is  applicable  to  and 
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should  govern  the  one  before  us.  Costs  are  recoverable,  not 
simply  because  their  recovery  is  just,  but  because  the  statute 
gives  them.  There  is  no  statute  giving  a  creditor  the  expenses 
of  preparing  to  bring  a  suit,  as  such.  Until  a  suit  be  actually 
commenced,  the  statute  knows  no  such  thing  as  costs.  When 
an  action  is  pending,  and  not  until  then,  they  become  an  inci- 
dent to  the  litigation.  I  am  of  the  opinion,  therefore,  that  the 
tender  of  the  debt,  in  this  case,  was  sufficient,  without  pajring 
the  plaintiff's  costs. 

There  is  another  circumstance,  independent  of  what  has  been 
said,  which  will  justify  a  denial  of  this  motion.  One  of  the 
issues  made  by  the  pleadings  was,  whether  the  defendant  knew, 
when  he  made  the  tender,  that  any  expenses  had  been  incurred 
about  the  institution  of  a  suit  The  general  verdict  for  the  de- 
fendant finds  this  issue  for  him.  It  also  appears  that  ignorance 
of  the  amount  of  the  original  judgment  upon  which  this  suit 
was  brought,  was  the  reason  given  on  the  part  of  the  plaintiffs 
for  refusing  the  tender.  The  plaintiffs,  as  we  have  seen,  must 
rest  their  claim  to  costs  in  addition  to  their  debt,  upon  the  equi- 
ties of  their  case.  In  this  view  it  was  most  clearly  their  duty 
to  have  apprised  the  defendant  of  this  additional  claim.  They 
should  not  have  placed  their  refusal  of  the  principal  debt  upon 
untenable  ground ;  thus  misleading  the  defendant.  They  could 
not  expect  that  he  would  offer  to  pay  a  claim,  of  the  existence 
of  which  he  was  ignorant.  Under  such  circumstances,  they 
should  not  be  heard  to  set  up  this  latent  claim  for  costs,  to  de- 
feat what  was  otherwise  a  legal  and  sufficient  tender.  It  was 
decided  in  Haskell  v.  Brown,  (2  Fair/.  Rep.  258,)  and  I  have 
no  doubt  correctly,  that  a  trustee  could  not  be  so  defeated.  I 
am  of  the  opinion  that  judgment  should  be  entered  for  the  de- 
fendant on  the  verdict. 

MuLLETT,  P.  J.  concurred. 

Marvin,  J.  dissented. 

Judgment  for  the  delendant 
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Samb  Teem.    Before  the  scone  Justices. 
Rice  and  Thorp  vs.  Milks. 

Under  the  6th  section  of  the  4th  title  of  the  2d  chapter  of  the  3d  part  of  the  i»- 
▼iaed  statatee,  i nspending  the  juriediction  of  justices  of  the  peace,  under  that 
title,  in  case  they  shall  become  inn-holders  or  tavern-keepers,  in  fact^  after  their 
election,  and  chapter  140  of  the  laws  of  1846,  amending  that  section,  a  justice 
of  the  peace  is  not  disqualified  to  entertain  proceedings  against  a  person  for 
refhsing  to  work  upon  the  road,  on  the  complaint  of  an  overseer  of  the  high* 
ways ;  although  such  justice  was,  at  the  time  of  his  election,  and  when  the 
proceedings  were  had,  a  tavern-keeper. 

Those  statutes  relate,  solely,  to  the  civil  jurisdiction  of  justices  of  the  peace  under 
title  4  of  the  2d  chapter  of  the  3d  part  of  the  revised  statutes ;  and  do  not  in- 
terfere with  the  powers  conferred  by  other  statutes. 

Milks  sued  Rice  and  Thorp  in  a  justice's  court,  and  recov- 
ered  a  judgment  against  them,  in  a  plea  of  trespass  de  bonis  as- 
port€Uis.  The  defence  set  up  was,  that  Thorp,  being  an  over- 
seer of  the  highway,  had  warned  Milks  to  work  on  the  road. 
He  neglected  to  appear,  and  Thorp  made  complaint  to  Rice, 
who  was  a  justice  of  the  peace.  The  latter  issued  a  summons 
requiring  Milks  to  appear  and  show  cause  why  he  should  not 
be  fined  according  to  law.  Upon  the  return  of  the  summons 
Rice  imposed  a  fine  on  Milks,  and  issued  a  warrant  for  its  col- 
lection. Under  this  warrant  the  property  of  Milks  was  seized 
and  sold,  which  was  the  trespass  for  which  the  respondent  re- 
covered before  the  justice.  It  was  admitted  that  all  the  proceed- 
ings against  Milks,  before  Rice,  were  regular  and  in  conformity 
to  the  statute.  Rice,  at  the  time  he  was  elected,  and  at  the 
time  of  the  proceedings  against  Milks,  before  him,  was  a  tavern- 
keeper.  On  the  trial  of  this  cause,  the  justice  decided  that  Rice 
was  thereby  disqualified  to  act  on  the  complaint  of  Thorp,  and 
that  both  he  and  Thorp  were  trespassers.  The  county  court 
of  Allegany  county  affirmed  the  justice's  judgment,  and  the  case 
was  brought  here  by  appeal. 

Vol.  VIL  43 
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Mr.  ChroveTj  for  the  appellants. 
Mr.  Wetherbj/j  for  the  respondent. 

By  the  Courts  Sill,  J.  This  case  involves  a  construction 
of  the  following  section  of  the  revised  statutes,  as  amended  in 
1846.  "  If  after  the  election  of  any  person  as  a  justice  of  the 
peace,  he  shall  become  an  inn-holder  or  tavern-keeper,  in  fact, 
he  shall  not  have  any  power  or  juiisdiction  under  the  provis- 
ions of  this  title ;  but  he  may  issue  execution  upon  any  judg- 
ment actually  rendered  by  him  before  he  became  so  disqualified. 
{Rev,  Stat,  part  3,  chap,  2,  tit,  4, }  6.)  The  supreme  court  de- 
cided that  if  a  person  elected  as  a  justice  was  a  tavern-keeper 
at  the  time  of  his  election,  this  section  did  not  disqualify  him. 
(Parmelee  v.  Thompson,  7  HUl,  77.)  It  was  then  provided  by 
chapter  140,  of  the  laws  of  1846,  that  no  justice  of  the  peace 
being  an  inn-holder  or  tavern-keeper,  in  fact,  should  have  any 
power  or  jurisdiction  under  title  4  of  chapter  2  of  the  revised 
statutes  above  cited. 

It  is  supposed  by  the  counsel  for  the  respondent  that  the  act 
of  1846  disqualified  Rice  to  entertain  the  proceedings  had  before 
him  against  Milks.  This  provision,  it  will  be  observed,  in  fact, 
though  not  in  express  terms,  is  an  amendment  by  way  of  addi- 
tion to  that  section  of  the  revised  statutes  quoted  above.  Both, 
in  terms,  suspend,  in  a  certain  contingency,  the  civil  jurisdiction 
which  justices  of  the  peace  claim  from  title  4,  but  neither  inter- 
feres with  powers  conferred  by  other  statutes. 

The  first  act,  by  which  justices  of  the  peace  were  authorized 
to  hold  courts  for  the  trial  of  civil  causes  in  this  state,  was  pass- 
ed in  1787.  This  act  was  revised  and  in  substance  re-enacted 
in  the  years  1801, 1808, 1813,  and  1824.  All  these  statutes, 
like  that  of  1830,  contained  provisions  disqualifying  a  justioe, 
upon  his  becoming  a  tavern-keeper,  to  exercise  the  powers  and 
jurisdiction  which  they  respectively  conferred.  But  they  all  re- 
lated exclusively  to  the  power  of  justices  of  the  peace  while  hold- 
ing courts  of  civil  jurisdiction  for  the  trial  of  suits  between  party 
and  party,  having  no  reference  whatever  to  the  jurisdiction  of  a 
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justice  of  the  peace,  as  a  criminal  magistrate  or  conservator  of 
the  peace,  nor  to  any  powers  conferred  by  other  statutes.  None 
of  these  statutes  declare  the  office  forfeited  if  a  justice  become  a 
tayem-keeper,  or  suspend  any  of  his  powers  as  a  magistrate, 
except  those  derived  from  the  acts,  of  which  these  restrictions 
respectively  constitute  part.  The  proceedings  in  justices'  courts 
held  pursuant  to  the  several  acts  referred  to,  were  not  summary, 
but  as  far  as  practicable,  like  the  proceedings  in  courts  of  record; 
and  the  matters  triable  in  them  were  those  which  belonged  to 
the  civil  jurisdiction  of  common  law  courts. 

The  power  which  Rice  exercised,  and  which  is  the  subject  of 
complaint  here,  was  not  derived  from  title  4  above  cited,  but 
was  conferred  by  sections  32,  40,  41,  42  and  43,  of  an  act  en^ 
tided  "of  highways  and  bridges."  (1  R.  S.  509,  511.)  The 
proceeding  before  him  was  a  summary  one  to  collect  by  distress 
the  forfeiture  which  Milks  had  incurred,  by  his  disobedience  to 
the  lawful  requirements  of  Thorp,  the  overseer  of  highways. 
A  provision  substantially  like  that  under  which  the  justice  acted 
has  constituted  ^,  part  of  every  highway  act  which  has  existed 
in  this  state.  It  is  found  in  the  act  of  1784,  the  7th  section  of 
which  provides  that  any  person  duly  warned  by  the  overseer  to 
work  on  the  highws^y,  who  shall  neglect  or  refuse  to  appear, 
shall  forfeit  for  every  offence,  twenty  shillings  to  be  adjudged  by 
the  overseer  of  the  highway,  which  shall  be  collected  upon  his 
warrant  by  distress,  ^c.  In  the  revised  road  act  of  1801,  this 
provision  was  amended,  so  that  the  overseer,  instead  of  adjudi- 
cating himself  that  a  forfeiture  had  been  incurred,  and  issuing 
his  warrant  for  its  collection,  was  required  to  make  complaint  to 
a  justice  of  the  peace,  who  proceeded  ex  parte,  and  acted  min- 
isterially in  enforcing  the  penalty.  (3  Caines,  260.  3  John. 
474.  9/d.  231.  10 /d.  470.)  The  highway  act  of  1813,  and 
that  of  1830,  are  the  same,  in  this  respect,  as  tliat  of  1801 ;  ex- 
cept the  two  later  statutes  require  the  delinquent  to  be  sum- 
moned to  show  cause,  before  a  fine  is  imposed  upon  him. 

The  proceeding  is  a  special  and  summary  one,  authorized 
and  regulated  by  the  highway  act  alone.  We  are  referred  by 
the  respondent's  counsel  to  a  section  of  title  4,  which  confers  on 
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justices'  courts  jurisdiction  of  actions  for  the  collection  of  penal- 
ties not  exceeding  one  hundred  dollars,  given  by  any  statute  of 
thb  state.  (2  R.  S.  225.)  And  it  is  said  this  provision  embra- 
ces the  forfeiture  in  question.  It  is  not  denied  that  authority 
for  the  proceedings  before  Rice  may  be  found  in  those  sections 
of  the  highway  act  which  have  been  cited ;  but  it  is  insisted, 
that  title  4  gave  a  concurrent  remedy,  and  that  the  law  of 
1846  forbade  Rice  to  entertain  any  proceedings  which  might  be 
had  under  the  latter  statute,  although  like  authority  for  their 
exercise  might  be  found  elsewhere.  I  can  not  concur  in  this 
construction  of  the  act  of  1846.  The  true  construction  of  it  is 
that  a  justice  of  the  peace,  being  an  inn-holder,  can  derive  no 
power  or  authority  from  title  4.  So  long  as  he  keeps  a  tavern 
it  is  to  him  a  dead  letter — ^but  it  does  not  deprive  him  of  any 
jurisdiction  conferred  by  any  other  statute. 

But  I  think  the  forfeiture  of  Milks  could  not  have  been  col- 
lected under  title  4.  It  is  a  familiar  rule  that  if  the  statute  de- 
claring a  forfeiture  prescribes  the  tribunal  which  is  to  enforce  it, 
and  the  mode  of  its  collection,  exclusive  jurisdiction  is  thus  con- 
structively conferred  on  the  tribunal  named,  and  no  other  court 
or  mode  of  proceeding  can  be  resorted  to. 

The  proceeding  to  collect  such  penalty  must  be  summary. 
It  must  be  had  before  a  justice  of  the  peace  as  justice,  and  not 
before  a  justices  court;  the  latter,  under  title  4,  having  no  ju- 
risdiction for  the  collection  of  this  forfeiture.  The  proceedings 
before  Rice  were  regular  and  authorized  by  the  statute.  The 
justice  erred  in  declaring  them  void.  His  judgment,  and  that 
of  the  county  court,  should  be  reversed. 

Judgment  reversed. 
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MuiR  vs.  Leitch  Cc  Carr. 

Piapeity  belonging  to  a  eopaiCnenhip  m  not  liable  for  the  debto  of  the  indlvidiul 
memben  of  the  finn,  until  the  debts  of  the  finn  have  all  been  paid. 

A  judgment  does  not  lose  its  lien  upon  real  estate,  by  the  suffering  of  an  execu* 
tion,  issued  thereon,  to  lie  dormant  in  the  sheriff's  hands. 

The  doctrine  on  the  subject  of  dormant  executions  does  not  apply  to  real  estate; 
the  lien  upon  which  depends  upon  the  docketing  of  the  judgment,  and  not  upoA 
the  execution,  or  levy.  And  such  lien  does  not  become  dormant  until  the  expi- 
ration of  the  statutory  limitation  of  ten  years. 

The  affidayit  required  by  the  statute  (3  R.  S.  373,  (  60)  to  be  made  by  a  judgment 
creditor,  in  order  to  acquire  the  title  of  the  original  purchaser  at  a  sale  of  the 
judgment  debtor's  real  estate  upon  execution,  or  to  become  a  purchaser  flnom 
any  other  creditor,  will  not  be  vitiated  by  an  error  in  stating  the  amount  due  upon 
the  judgment.  If  the  affidavit  is  made  in  good  faith,  and  is  in  proper  form,  it  is 
all  the  statute  requires. 

An  agreement  made  by  the  assignee  of  a  judgment,  with  one  of  the  judgment 
debtors,  whereby  he  postpones  the  time  of  payment  of  the  amount  due  upon  such 
judgment,  will  not  have  the  effect  to  postpone  the  lien  thereof,  and  destroy  the 
same,  as  against  other  judgments  then  existing. 

If  the  holder  of  a  judgment  and  execution  takes  a  mortgage  from  one  of  the  judg- 
ment debtors,  for  the  amountof  the  judgment,  payable  at  a  distant  day,  this  will 
not  amount  to  a  release  of  land  belonging  to  another  of  the  judgment  debtors 
from  the  lien  of  the  judgment  and  execution. 

The  fact  of  a  judgment  creditor  having  other  security  for  the  debt,  besides  the 
judgment,  does  not,  in  and  of  itself,  disqualify  the  judgment  from  being  the 
foundation  of  the  creditor's  right  to  redeem  under  the  statute,  (3  J?.  S.  373,  ^  60.) 

In  EauiTT.  The  bill  in  tliis  cause  was  filed  to  compel  the 
defendant  Carr,  as  late  sheriff  of  Cayuga  county,  to  convey  to 
the  plaintiff  the  undivided  half  of  certain  real  estate  situated  in 
the  city  of  Auburn  and  particularly  described  in  the  bill,  which 
Carr  had  sold  as  such  sheriff,  by  virtue  of  an  execution  upon  a 
judgment  in  the  supreme  court  in  favor  of  the  defendant  Leitch 
against  Asaph  D.  Leonard,  which  was  docketed  on  the  6th  day 
of  May,  1840,  for  $30,000  debt,  and  $18,04  damages  and  costs. 
The  premises  were  sold  to  Warren  T.  Worden  on  the  25th  day 
of  September,  1845,  for  $500,  and  the  usual  certificate  of  sale 
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given.  On  the  26th  day  of  September,  1840,  James  R.  Guem- 
aej,  president  of  the  Bank  of  Western  New-Tork,  Rochester, 
recovered  a  judgment  in  the  supreme  court  against  Robert  Muir, 
Asaph  D.  Leonard  and  Horace  A.  Chase,  for  $215,71,  which 
was  docketed  in  the  supreme  court  clerk's  office  at  Geneva,  on 
the  said  25th  day  of  September,  1840,  at  2  o'clock  P.  M.  and  in 
the  clerk's  office  of  Cayuga  county  <m  the  28th  day  of  September, 
1840,  at  8  o'clock  A.  M.  By  an  order  of  the  court  of  chancery, 
made  on  the  4th  day  of  May,  1841,  upon  the  petition  of  the 
bank  commissioners,  it  was  adjudged  that  the  banking  associa* 
tion  called  the  Bank  of  Western  New* York,  Rochester,  had  vi- 
olated the  laws  of  this  state  binding  on  the  said  association,  as 
stated  in  the  petition ;  and  had  thereby  forfeited  its  rights,  fran- 
chises and  privileges,  and  the  appointment  of  a  receiver  was 
ordered,  in  pursuance  of  the  act  of  the  27th  of  April,  1841,  enti- 
tled "  An  act  respecting  the  appointment  of  receivers  of  moneyed 
institutions ;"  and  that  a  perpetual  injunction  issue,  &c.  By 
another  order  of  the  court  of  chancery,  made  on  the  6th  day  of 
July,  1841,  G.  H.  Mumford  was  appointed  receiver  of,  &c.  of  the 
said  association,  under  the  said  act.  By  an  instrument  in  writ- 
ing under  seal,  bearing  date  February  6, 1845,  George  H.  Mum- 
ford  as  such  receiver,  for  the  consideration  of  twelve  and  a  half 
cents,  sold,  assigned,  transferred  and  set  over  die  said  last  men- 
tioned judgment  to  Ephraira  B.  EUwood.  The  assignment  re- 
cited that  the  sale  of  the  judgment  was  made  to  EUwood  "  at  a 
sale  of  the  assets  of  the  Bank  of  Western  New- York,  Rochester, 
made  by  the  receiver  of  said  bank,  at  public  auction,  on  the  6th 
day  of  February,  1845,"  and  that  the  said  judgment  was  offered 
for  sale  and  was  struck  off  to  EUwood  for  twelve  and  a  half 
cents,  he  being  the  highest  bidder  therefor.  By  an  indorsemeift 
upon  the  back  of  the  said  assignment,  without  date,  the  said 
Ephraim  B.  EUwood,  in  consideration  of  $5  in  hand  received, 
as  expressed  therein,  sold  his  right  and  interest  to  the  judgment 
mentioned  in  the  first  assignment  to  the  plaintiff.  On  the  23d 
day  of  December,  1846,  the  plaintiff  presented  to  and  left  with 
the  defendant  Can-,  the  following  papers,  with  the  declared  oV 
ject  of  acquiring  the  rights  of  the  original  purchaser  of  the  prem* 
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iats  sold  by  him  by  virtue  of  the  execution  in  favor  of  the  de- 
fendant Ldtch  against  Leonard  to  wit :  1st.  A  certified  copy  of 
the  docket  from  the  clerk's  office  in  the  supreme  court,  of  the 
judgment  in  fetvor  of  Guernsey,  president,  d&c.  against  Rob't  Muin 
Leonard  and  Chase.  2d.  A  Certified  copy  of  the  docket  of  the 
same  judgment  in  the  office  of  the  clerk  of  the  county  of  Cayuga. 
3d.  A  copy  of  the  order  of  the  court  of  chancery  above  mention- 
ed, made  on  the  6th  of  July,  1841,  being  the  second  of  the  two 
above  mentioned  orders.  4th.  A  copy  of  the  above  mentioned 
sussignment  from  Mumford,  the  receiver,  to  Ellwood,  of  the  judg- 
ment in  favor  of  Guernsey,  president,  d&Ci  6th.  A  copy  of  the 
assignment  from  Ellwood  to  the  plaintiff  of  the  same  judgment 
6(h.  An  affidavit  of  the  plaintiff,  made  on  the  24th  of  December, 
1846,  intended  to  be  in  conformity  to  the  statute,  and  verifying 
the  order  of  the  court  of  chancery  and  the  several  assignments 
above  mentioned,  and  stating  the  true  sum  due  upon  the  judg- 
ment mentioned  in  the  assignments.  7th.  Another  affidavit, 
made  by  the  plaintiff,  substantially  like  the  first,  but  varying  in 
form.  In  both  the  affidavits  the  amount  due  on  the  judgment 
was  stated  upon  the  belief  of  the  plaintiff.  At  the  time  of  pier 
eenting  to  and  leaving  with  Carr  the  ^aid  papers,  Uie  plaintiff 
paid  to  him  $544  for  the  same  purpose,  claiming  to  redeem  the 
premises  from  said  sale. 

After  the  above  papers  were  left  with  the  defendant  Carr  and 
the  money  paid  him  by  the  pliyntiff  as  above  stated,  and  on  the 
same  day,  the  defendant  presented  to  and  left  with  Carr  the  fol* 
lowing  papers,  for  the  purpose  of  acquiring  the  rights  of  the  ori- 
ginal purchaser  of  said  premises  at  said  sale,  viz.  1st  A  certified 
copy  of  the  docket  of  a  judgment  in  the  supreme  court,  in  favor  of 
Joseph  S.  Pitney  against  Asaph  D.  Leonard,  Satterlee  Wardeni 
and  Robert  Moir,  for  $1492,03,  docketed  in  the  clerk's  office  of 
the  supreme  court  at  Geneva,  September  4th,  1840,  at  4  o'clock 
P.  M.  2d.  Another  copy  of  the  docket  of  the  same  judgment 
in  the  same  office,  varying  in  form  from  the  other.  3d  A  copy 
of  the  docket  of  the  same  judgment  in  the  clerk's  office  of  Cay* 
uga  county,  showing  that  the  judgment  was  dooketad  in  tlni 
office  on  the  7th  day  of  September,  1840,  at  8i  A.  M.    ^h.  A 
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copy  of  an  assignment  of  the  last  mentioned  judgment  by  the 
said  Joseph  S.  Pitney  to  the  defendant  Leiteh,  dated  in  Decem- 
ber, 1840,  for  the  consideration,  as  expressed  in  the  assignment, 
of  4^1500.  6th.  An  affidavit  of  the  defendant  Leiteh,  verifying 
the  assignment  to  him  of  the  last  mentioned  judgment,  and 
stating  the  amount  due  at  the  time  of  making  the  affidavit  to  be 
$2150,79.  The  defendant  Leiteh,  at  the  same  time  and  for  the 
same  purpose,  paid  the  defendant  Carr  $550.  After  these  trans- 
actions, both  parties,  the  plaintiff  and  the  defendant  Leiteh, 
claimed  a  deed  from  the  defendant  Carr  under  the  sale,  as  hav- 
ing acquired  the  interest  of  Worden,  the  purchaser  at  the  sher- 
iff's sale.  In  about  a  week  afterwards,  Carr  executed  a  deed 
to  Leiteh,  upon  being  indemnified  by  him  for  so  doing. 

The  bill  alledged,  among  other  things,  that  soon  after  the 
judgment  in  favor  of  Pitney  was  rendered,  and  about  the  6th 
of  October,  1840,  an  execution  was  issued  upon  that  judgment, 
against  the  goods  and  lands  of  the  defendants  therein,  and  de- 
livered to  Hiram  Rathbun,  then  the  sheriff  of  Cayuga  county, 
who,  by  virtue  thereof,  levied  upon  sufficient  personal  property 
of  Satterlee  Warden,  one  of  the  defendants,  to  satisfy  it.  That 
after  such  levy,  and  some  time  in  December,  1840,  Leiteh,  at 
the  request  of  Satterlee  Warden  and  Leonard,  or  one  of  them, 
paid  the  amount  due  on  the  judgment  to  Pitney  the  plaintiff, 
and  took  an  assignment  of  the  judgment,  and  on  or  about  the 
same  time,  Leiteh  received  of  said  Warden  his  bond  and  mort- 
gage, conditioned  to  pay  said  Leiteh  $2500  with  interest,  one 
half  in  two,  and  the  other  half  in  three  years,  which  mortgage 
was  upon  certain  premises  therein  described,  situated  in  the  then 
village  of  Auburn,  and  was  duly  recorded  in  the  office  of  the 
clerk  of  Cayuga  county  on  the  24th  of  Dec.  1840.  That  the 
amount  due  on  the  Pitney  judgment  so  assigned  to  Leiteh  was 
included  in  the  bond  and  mortgage,  and  formed  a  part  of  the 
$2600  thereby  secured.  That  soon  after  the  execution  of  the 
said  bond  and  mortgage,  Leiteh,  with  the  consent  of  Warden, 
took  possession  of  the  moitgaged  premises,  and  had  ever  since 
continued  in  possession  and  in  the  receipt  of  the  rents  and  profits 
thereof.    The  bill  charged  that  the  mortgaged  premises  were 
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Mthject  to  the  lien  of  the  Pitney  judgment,  and  to  levy  and  sile 
under  the  execution  issued  thereon,  and  were  worth  much  more 
than  the  whole  amount  due  upon  the  judgment  at  the  time  the 
said  execution  was  delivered  to  Sheriff  Rathbun,  and  of  the  ex- 
ecution and  delivery  of  the  mortgage.  The  bill  further  alledged 
that  after  Leitch  had  become  the  owner  of  the  Pitney  judgment, 
and  after  he  knew  of  tlie  execution  and  levy  thereon,  he  in- 
structed Rathbun,  the  sheriff  who  held  it,  not  to  sell  the  prop- 
erty of  Warden  upon  the  execution,  but  to  release  the  same  from 
such  levy ;  and  that  said  Rathbun,  in  consequence  of  such  in- 
structions, refrained  from  selling  the  property,  and  the  same  was 
left  in  the  hands  of  Warden  and  used  by  him  for  his  own  bene- 
fit, with  ther  knowledge  and  consent  of  Leitch.  No  personal 
claim  was  made  in  the  bill  against  Can*,  but  the  same  was 
waived,  except  that  he  convey  the  premises  sold  to  the  plaintiff. 
The  bill  contained  various  other  statements  and  charges  as 
grounds  of  relief,  not  necessary  to  be  stated,  and  prayed  that 
the  defendants  might  answer  under  oath ;  that  Carr  might  be 
directed  to  convey  the  premises  in  question  to  the  plaintiff;  that 
the  deed  executed  by  Carr  to  Leitch  might  be  decreed  void  and 
cancelled,  and  that  Leitch  be  decreed  to  release  to  the  plaintiff 
all  the  interest  he  might  have  acquired  under  his  deed. 

The  answer  of  the  defendant  Leitch,  among  other  things,  de- 
nied any  knowledge  of  any  execution  having  been  issued  upon 
the  Pitney  judgment  to  Sheriff  Rathbun  as  stated  in  the  bill. 
The  answer  further  denied  that  Rathbun  the  sheriff,  by  virtue 
of  any  execution  issued  upon  the  Pitney  judgment,  levied  upon 
any  personal  property  then  belonging  to  Satterlee  Warden,  or 
in  his  possession,  or  upon  any  or  sufficient  personal  property  be- 
longing to  said  Satterlee  Warden,  or  either  of  the  defendants  in 
the  Pitney  judgment,  to  satisfy  the  same  or  any  part  thereof. 
The  answer  also  denied  that,  at  the  time  the  defendant  pur- 
chased and  took  the  assignment  of  the  Pitney  judgment,  any 
personal  property  of  Satterlee  Warden  had  been  levied  upon,  or 
was  subject  to  any  levy,  under  an  execution  upon  the  judgment. 
In  regard  to  the  mortgage  mentioned  in  the  bill,  given  by  War- 
den to  Leitch  for  $2500,  the  answer  stated  that  about  the  time 
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Leitch  took  the  assignment  of  the  Pitney  judgment,  he  lent 
Warden  $1550,  and  Warden  thereupon  executed  the  mortgage 
to  him  for  $2500,  and  at  the  same  time  Leitch  executed  to 
Warden  a  writing,  declaring  the  uses  and  purposes  for  which 
the  mortgage  was  given,  and  which  were,  first,  to  secure  the 
$1550  lent  and  interest  thereon,  and  second,  to  indemnify  him 
against  loss  in  consequence  of  his  paying  up  and  taking  the  as- 
signment of  the  Pitney  judgment,  which  was  recovered  upon  a 
demand  which,  in  law  and  equity,  ought  to  have  been  paid  by 
said  Robert  Muir  and  Asaph  D.  Leonard,  the  other  defendants 
in  the  Pitney  judgment,  and  upon  which  Warden  was  liable  as 
surety  for  said  Leonard  and  Muir.  That  the  premises  embraced 
in  the  mortgage  were  incumbered  by  two  prior  mortgages, 
amounting  to  rising  of  $2100 ;  one  held  and  owned,  at  the  time, 
by  him  the  defendant,  and  the  other  held  and  owned  by  one 
Beach,  and  which  the  defendant  had  been  since  obUged  to  pay, 
to  save  his  liens,  &c.  That  none  of  the  sums  secured  by  said 
mortgages,  or  any  part  thereof,  had  been  paid  to  the  defendant, 
and  that  the  mortgaged  premises  were  a  scanty  and  indifferent 
security  for  them.  The  answer  admitted  that  Leitch  had  re- 
ceived the  rents  and  profits  of  the  mortgaged  premises,  but  in- 
sisted that  such  rents  and  profits  were  insufficient  to  pay  and 
keep  down  the  interest  of  the  several  sums,  to  secure  which  the 
mortgages  were  held  by  him.  The  plaintiff  put  in  a  general 
replication. 

The  cause  was  brought  to  a  hearing  at  a  special  term  held 
in  Cayuga  county  on  the  17th  of  February,  1848,  before  May- 
nard,  justice,  at  which  time  the  proofs  in  the  cause  were  taken, 
when  the  cause  was  ordered  to  the  general  term  for  hearing. 
The  evidence,  so  far  as  it  affects  the  decision,  is  referred  to  in 
the  opinion  of  the  courts 

David  Wright^  for  the  plamtifH 

P.  O.  Clark,  for  the  defendants^ 
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By  the  Court,  Welles,  J.  If  the  defendant  Leitch  ieicquired 
the  rights  of  the  purchaser,  at  the  sheriff's  sale  of  the  premises 
in  question,  it  will  be  unnecessary  to  consider  the  objections  to 
the  proceedings  and  papers  of  the  plainlifT,  in  his  attempt  to  ac- 
complish the  same  end  ;  for  as  the  lien  of  the  judgment  in  favor 
of  Pitney,  upon  which  the  proceedings  of  the  defendant  Leitch 
are  founded,  was  prior  to  that  of  the  judgment  held  by  the  plain- 
tiflr,  and  by  virtue  of  which  he  claims  to  have  acquired  such 
rights,  the  defendant  was  not  bound  to  pay  the  amount  due 
on  the  latter  judgment,  and  will  be  entitled  to  hold  his  deed. 
(2  R.  S.  372,  J  55.) 

1.  The  first  point  made  by  the  plaintiff  is  that  the  Pitney 
judgment  was  satisfied  by  levy  upon  sufficient  property  of  Sat- 
terlee  Warden  to  satisfy  it.  On  this  subject  it  appears  by  the 
testimony  of  Hiram  Rathbun,  the  former  sheriff  of  Cayuga 
county,  that  he  received  the  execution  on  the  Pitney  judgment 
on  the  5th  day  of  October,  1840,  he  being  such  sheriff  at  that 
time,  and  that  he  so  continued  until  January  1st,  1842.  That 
the  execution  has  remained  in  his  hands  ever  since.  It  was 
tested  the  1st  Monday  of  July,  1840,  and  returnable  sixty  days 
from  its  receipt  by  the  sheriff.  That  within  a  very  few  days 
after  he  received  the  execution,  and  he  thinks  within  one  or  two 
days  after,  he  levied,  by  virtue  of  it,  upon  the  following  personal 
property,  in  possession  of  Satterlee  Warden,  viz.  a  large  amount 
of  household  furniture  in  the  dwelling  house  of  Warden,  being 
the  whole  thereof  except  what  was  exempt  from  sale  on  exe- 
cution, one,  and  he  thinks,  two  sorrel  horses,  a  pleasure  car- 
riage on  the  premises  of  Warden,  a  large  quantity  of  bran  and 
shorts  in  possession  of  Warden  in  a  shop  in  Auburn,  called  the 
Burr  Block  shop,  and  a  large  quantity  of  unground  plaster  or 
g3rpsum  in  possession  of  Warden  in  an  open  shed  near  the  Stone 
Mill  in  Auburn.  That  he  did  not  sell  any  of  the  said  property, 
in  consequence  of  being  instructed  not  to  do  so,  by  the  defend- 
ant Leitch,  who  informed  him  that  he,  Leitch,  had  satisfied  the 
plaintiff  Pitney,  and  that  he,  the  witness,  should  retain  the  exe- 
cution in  his  hands,  but  not  enforce  it  against  the  personal  prop- 
erty of  Warden,  which  was  not  to  be  sold  thereon,  but  that  the 
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wiiness  should  hold  the  execution  subject  to  the  orders  of  Mm, 
the  said  Leitch,  who  claimed  to  be  the  party  ia  interest  in  tfan 
execution,  having  the  conti'ol  of  it.  It  appears  by  other  evi- 
dence in  the  case  that  the  bran  and  shorts,  and  the  g3rpsum,  re- 
ferred to  by  the  witness  Rathbun  as  having  been  levied  on  by 
him,  was  the  property  of  the  partnership  firm  of  Warden  & 
Muir,  which  firm  was  insolvent,  and  that  the  household  furni- 
ture, and  horse  and  carriage,  did  not  exceed  $800  in  value,  and 
probably  not  over  $700,  and  if  the  value  of  bran  and  shorts  and 
the  plaster  is  added,  it  would  not,  upon  a  liberal  allowance, 
amount  in  value  to  the  principal  sum  of  the  Pitney  judgment. 

An  attempt  was  made  to  prove,  by  the  witness  Robert  Muir, 
that  the  Pitney  judgment  had  been  reduced  by  payments  or 
otherwise,  so  that  at  the  time  of  the  proceedings  of  these  parties 
with  a  view  to  acquire  the  rights  of  the  purchaser  at  the  sale  of 
the  premises  in  question,  there  was  only  four  or  five  hundred 
dollars  due  upon  it.  Muir,  the  witness,  testifies  to  conversations 
with  the  defendant  Leitch,  from  which  it  would  appear  that 
such  was  the  fact.  But  I  am  satisfied,  from  other  evidence  de- 
tailed  iti  the  case,  that  Mr.  Muir  misunderstood  the  defendant 
Leitch,  or  that  his  recollection  has  failed  him  ;  and  that  the  de- 
clarations he  testifies  to  related  to  payments  upon  a  judgment 
in  the  hands  of  Leitch,  in  favor  of  one  Cephas  Smith,  against 
the  said  Asaph  D.  Leonard  and  others.  If  any  part  of  the  prop- 
erty levied  upon  by  Sheriff  Rathbun,  by  virtue  of  the  execution 
issued  upon  the  Pitney  judgment,  belonged  to  the  firm  of  War- 
den &  Muir,  such  property  would  not  be  liable  for  any  indebt- 
edness of  Warden,  except  a  partnership  debt,  until  the  debts  of 
the  firm  were  all  paid ;  and  if  the  firm  was  insolvent,  a  purcha- 
ser under  a  sale  in  pursuance  of  such  levy,  would  of  course  ac- 
quire no  valuable  interest  in  such  property.  And  it  follows  that 
the  bran  and  shorts,  and  the  plaster,  should  be  excluded  from  the 
estimate,  in  ascertaining  whether  the  levy  was  upon  suflSk^ient 
property  to  satisfy  the  execution.  {McUhews  v.  Payne  and 
others^  6  Paiffe,  20.  Buchan  v.  Sumner^  2  Barb,  Ch.  Rep, 
197.  Taylor  v.  Fields,  4  Vesey,  396.  Ex  parte  Kinff,  17  U. 
116.    NichoU  v.  Mumfardj  4  John.  Ch.  Rep.  522.     Story 
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Pari.  §5  363,  364,  365.  Story's  Eq.  Jar.  §  675.  Jadcsm  v. 
Cornell,  1  Sandf.  Ch.  Rep.  348.  3  Kenfs  Com.  264,  265, 
3ded,) 

It  is  tberefbre  evident,  from  the  testimony,  that  the  levy  was 
hot  upon  sufficient  personal  property  to  satisfy  the  execution. 
And  admitting  the  value  of  the  property  which  was  levied  upon 
and  which  was  applicable  to  this  execution,  to  be  deducted  from 
the  amount  of  the  judgment,  there  remains  a  balance  which 
would  be  a  valid  lien  upon  the  real  estate  of  Leonard,  and 
which  was  sufficient  to  entitle  him,  under  the  statute,  to  acquire 
the  rights  of  the  purchaser  at  the  sale,  or  to  become  the  purcha- 
ser from  another  judgment  creditor  who  had  acquired  such 
rights. 

II.  The  plaintiff's  next  point  is  that  the  defendant  Leitch  suf- 
fered the  execution  on  the  Pitney  judgment  to  lie  in  the  sjieriff^s 
hands  dormant,  and  that  he  can  not  resuscitate  that  judgment 
as  against  a  sale  upon  a  junior  judgment.  And  that  while  that 
execution  remained  dormant,  the  lien  of  the  judgment  was  also 
dormant.  I  do  not  think  the  authorities  cited  by  the  plaintiff, 
or  any  others  that  can  be  found,  sustain  the  position  assumed, 
that  if  the  execution  is  dormant  the  judgment  loses  its  lien  upon 
the  land  of  the  defendant,  dustions  in  regard  to  dormant  ex- 
ecutions, generally,  and  I  believe  invariably,  arise  between  con- 
flicting claimants  of  personal  property.  The  doctrine  on  the 
subject  does  not  apply  to  real  estate,  the  lien  upon  which  de- 
pends upon  the  docketing  of  the  judgment  and  not  upon  the 
execution  or  levy.  The  Hen  upon  the  personal  estate  depends 
upon  the  issuing  of  the  execution.  If  an  execution  creditor 
causes  a  levy  to  be  made  upon  the  goods  of  his  debtor,  and  then 
directs  the  officer  charged  with  the  execution  of  the  process  not 
to  proceed  for  a  certain  time,  or  until  further  ordei^s,  his  conduct 
is  a  fraud  upon  a  junior  creditor,  whose  execution  is  levied  af- 
terwards, and  before  the  directions  of  the  first,  to  the  officer,  are 
countermanded ;  and  in  such  case,  the  first  execution  will  be 
adjudged  dormant,  and  the  second  will  have  priority.  In  the 
caise  supposed,  the  effect  of  the  conduct  of  the  first  creditor  is  to 
Under  and  delay  the  other,  and  tie  up  the  defendant's  goods 
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from  other  creditors.  It  is  a  prostitution  of  the  process  of  the 
court,  Mrhich  is  desigaed  as  a  coercive  proceeding  by  the  plain* 
tiff  against  the  defendant,  to  compel  payment,  and  not  to  pre- 
vent other  creditors  collecting  their  debts.  None  of  this  reason- 
ing can  apply  to  real  estate.  The  lien  of  the  judgment  never 
becomes  dormant  until  the  expiration  of  the  ten  years  statute 
limitation. 

III.  It  is  contended,  in  the  third  place,  on  the  part  of  the 
plaintiff,  that  if  the  Pitney  judgment  was  not  dormant,  then  the 
premises  in  question  were  sold  on  that  execution ;  the  same 
being  then  in  the  hands  of  the  sheriff  of  Cayuga  county ;  and 
if  so,  then  the  lien  of  the  judgment  as  to  these  premises  was 
gone. 

If  the  premises  in  question  were  sold  upon  the  execution  is- 
sued on  the  Pitney  judgment,  together  with  that  in  favor  of  the 
defendant  Leitch,  the  lien  of  the  former  judgment  upon  those 
premises  would  be  extinguished,  although  none  of  tlie  proceeds 
of  the  sale  would  have  been  applicable  to  the  execution,  but 
were  wholly  exhausted  by  the  other  and  older  execution.  {Ex 
parte  Paddock^  4  HiU,  544.)  But  in  this  case  there  can  be  no 
pretence  that  the  premises  were,  in  fact,  sold  upon  the  execu- 
tion issued  on  the  Pitney  judgment.  The  bill  and  answer  both 
alledge  the  sale  to  have  been  on  the  Leitch  judgment,  and  the 
proof  establishes  the  same  thing.  The  execution  on  the  Pitney 
judgment  was  issued  and  delivered  to  Sheriff  Rathbun  in  1840, 
and  the  premises  were  sold  in  1845  by  another  sheriff,  who 
never  had  an  execution,  issued  upon  that  judgment,  in  his 
hands,  and  could  not  have  sold  upon  the  one  in  the  hands  of 
Rathbun. 

lY.  Another  point  made  by  the  plaintiff  is  that  the  defend- 
ant Leitch  did  not  in  his  affidavit  state  the  true  sum  due  upon 
the  Pitney  judgment,  and  did  not,  in  that  respect,  conform  to 
the  requirement  of  the  statute.    (2  JR.  S.  373,  §  60,  stib,  3.) 

By  this,  I  suppose,  is  meant  that  the  amount  stated  in  the 
affidavit  to  be  the  true  amount  due  on  the  judgment  was  not 
actually  due  ;  or  in  other  words,  that  the  affidavit,  though  suf* 
ficient  in  form^  and  certain  in  this  respect,  is  shown  to  be  no- 
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iiue  in  point  of  fact  If  that  is  what  is  meant  by  the  objectiotti 
I  thiak  it  is  founded  upon  a  wrong  construction  of  the  statute. 
I  do  not  think  the  statute  requires  that  the  amount  stated  in 
the  affidavit  shall  be,  at  all  events,  the  true  amount.  If  the 
affidavit  is  made  in  good  faith  and  is  in  proper  form,  it  is  all 
the  statute  requires.  If  the  party  opposing  is  able  to  show  that 
nothing  is  due,  he  of  course  would  destroy  the  lien  of  the  judg- 
ment ;  but  if  he  shows  only  that  there  is  not  as  much  due  as 
the  affidavit  states,  the  lien  is  still  good  for  the  balance,  and 
that  balance  is  as  effectual  to  entitle  the  party  to  acquire  the 
rights  of  the  original  purchaser,  or  to  become  the  purchaser 
from  a  former  judgment  creditor,  as  if  the  whole  amount  claimed 
were  due.  If  in  this  case  there  was  in  fact  but  a  small  balance 
due  on  the  Pitney  judgment  when  Leitch  made  his  affidavit, 
and  he  knew  it,  his  swearing  that  the  whole  amount,  with  in^ 
terest,  was  due,  might  be  regarded  as  a  fraud  upon  junior  judg- 
ment creditors  of  Leonard,  with  a  view  to  deter  them  fr'om  at- 
tempting to  become  purchasers  from  him  under  the  statute.  It 
would  have  a  tendency  to  stifle  competition  among  judgment 
creditors,  amongst  whom  it  is  the  policy  of  the  statute  to  keep 
the  door  open  for  competition  during  the  whole  of  the  last  three 
of  the  fifteen  months  succeeding  the  sale.  In  this  case,  how- 
ever, whatever  may  have  been  the  fact  in  regard  to  the  actual 
amount  due,  I  am  unable  to  discover  any  ground  for  an  impu- 
tation upon  Leidbh  of  wilfully  misrepresenting  the  fact,  in  his 
affidavit.  I  am  prepared  to  go  further,  and  to  say  that  the  evi- 
dence entirely  fails  in  showing  that  any  thing  whatever  has 
been  paid  to  Leitch  upon  the  judgment  in  question ;  and  that 
if  the  amount  sworn  to  is  no  more  than  the  principal  of  the 
judgment,  with  the  interest  accurately  computed  thereon,  the 
affidavit  in  that  respect  was  literally  true. 

Y.  The  plaintiff's  fifth  point  is  that  the  defendant  Leitch,  by 
his  agreement  with  Satterlee  Warden,  (one  of  the  judgment 
debtors,)  at  the  time  he  took  the  assignment  of  the  Pitney  judg- 
ment, whereby  he  postponed  the  time  of  pajrment  of  the  amount 
doe  thereon,  thereby  postponed  the  lien  thereof  and  destroyed 
tbe  same  as  against  other  judgments  then  existing. 
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I  am  not  prepared  to  subscribe  to  this  doctrine.  As  well 
might  it  be  said  that  if  a  plaintiff  in  a  judgment  stipulates  with 
the  defendant  not  to  issue  execution  for  one  year,  or  any  longer 
or  shorter  period,  the  lien  of  the  judgment  is  thereby  suspended 
or  postponed.  The  statute  which  limits  the  duration  of  the 
lien  of  a  judgment  to  ten  years  from  the  time  of  docketing,  I 
think  in  effect  settles  this  question.  I  believe  it  has  never  been 
held  or  understood  by  the  courts  that  the  lien  of  a  judgment  is 
affected  by  the  plaintiff  binding  himself  not  to  take  out  execu- 
tion for  any  stipulated  time  less  than  ten  years, 

YI.  The  plaintiff  contends,  in  the  sixth  place,  that  the  receiv* 
ing  a  mortgage  for  the  same  debt,  payable  at  a  distant  day,  was 
in  fact  and  in  law  a  release  of  the  mortgaged  property  from  that 
execution,  and  also  from  the  judgment,  as  no  part  thereof  could 
be  sold  thereon. 

The  counsel  for  the  plaintiff,  in  support  of  this  point,  relies 
upon  2  R.  S.  368,  i§  31,  32.  Delaplaine  v.  Hitchcock,  (6  IKll^ 
14,)  and  Patterson  v.  Cummin^  (2  Penn.  R.  32.) 

The  statute  referred  to  is  respecting  the  case  of  a  judgment 
recovered  for  a  debt  secured  by  mortgage  of  real  estate,  declar- 
ing  it  unlawful  for  the  sheriff  to  sell  the  equity  of  redemption 
of  the  mortgagor,  &c.  in  such  estate  by  virtue  of  any  execution 
upon  such  judgment,  and  directing  the  plaintiff's  attorney  in 
such  case,  to  indorse  upon  the  execution  a  brief  description  of 
the  mortgaged  premises,  &,c,  and  a  direction  to  the  sheriff  not 
to  levy  the  execution  upon  such  premises,  or  any  part  thereof. 
It  is  sufficient  to  say  that  this  case  is  not  within  the  letter, 
spirit,  or  equity  of  the  statute,  which  was  designed  to  apply  to 
the  ordinary  case  of  a  debt  secured  by  bond  and  mortgage,  and 
to  confine  the  creditor's  remedy  upon  the  land  mortgaged,  to 
the  mortgage  alone.  It  certainly  could  never  have  been  in- 
tended to  destroy  the  lien  of  a  judgment  to  be  recovered  upon 
the  bond  or  other  security  accompanying  the  mortgage,  upon 
lands  other  than  the  mortgaged  premises.  Admitting  in  this 
case,  that  by  the  operation  of  the  mortgage  which  Warden  gava 
lo  Leitch,  the  lien  of  the  Pitney  judgment  upon  the  mortgaged 
premises  was  destoyed,  it  does  not  follow,  as  I  can  perceive^  tlmt 
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its  lien  upon  other  lands  belonging  to  another  party  defendant, 
is  also  destroyed. 

The  case  of  Delaplaine  v.  Hitchcock  was  precisely  within 
the  letter  of  the  statute,  and  my  only  surprise  is  that  any  re- 
spectable lawyer  could  have  supposed  there  was  any  question 
in  that  case  to  present  to  the  court.  It  certainly  bears  no 
analogy  to  the  present.  The  case  referred  to  in  2d  Pennsylva* 
nia. Reports,  I  have  not  been  able  to  find,  but  from  a  short  note 
of  it  in  2d  U.  S.  Dig.  p^  52,  $  277,  I  am  inclined  to  think  it 
was  decided  under  some  statute  of  that  state.  The  note  is 
as  follows :  "  Under  directions  given  by  a  party  or  his  attorney, 
to  the  sheriff,  not  to  consider  his  judgment,  in  holding  an  inqui'^ 
sition  of  a  debtor's  lands,  the  judgment  is  postponed  to  all  others 
then  in  existence  against  the  debtor."  If  it  has  any  bearing 
upon  the  present  case,  I  confess  I  have  been  unable  to  discover  it. 

YII.  The  only  remaining  objection  of  the  plaintiflf  to  the  de- 
fendant's proceeding  is  that  the  defendant  Leitch  has  other  se- 
curities for  the  moneys  paid  by  him  for  the  Pitney  judgment, 
and  is  not  in  equity  entitled  to  redeem. 

The  other  security  referred  to  is  the  mortgage  of  Warden,  for 
$2300,  bearing  date  22d  December,  1840.  That  was  given  to 
secure  $1550  lent  by  Leitch  to  Warden  at  the  time,  and  for 
the  further  purpose  of  indemnifying  Leitch  against  loss  for  pay- 
ing up  and  taking  an  assignment  of  the  Pitney  judgment  The 
land  mortgaged  was  at  the  time  encumbered  by  two  prior 
mortgages,  one  of  which  was  to  Leitch  for  about  $1500,  and 
the  other  to  Beach,  upon  which  Leitch  was  obliged  afterwards 
to  pay  between  five  and  six  hundred  dollars  to  save  and  protect 
the  lien  of  the  mortgage  for  $2500.  The  land  is  proved  to 
have  been  worth,  at  the  date  of  the  latter  mortgage,  from  $3000 
to  $3500.  Taking  the  medium  ($3250)  as  the  value  and  the 
$1550  lent,  and  the  prior  incumbrances  estimated  at  $2050, 
more  than  exhaust  the  value  of  the  land,  leaving  nothing  in 
this  mortgage  to  operate  by  way  of  security  for  the  Pitney  judg- 
ment So  that  viewing  the  subject  in  this  light  the  equitable 
force  of  the  point  vanishes.  The  mortgage,  so  far  as  it  coiil^ 
be  risgarded  as  security  for  the  Pitney  judgment,  was  collateiitl, 
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and  if  it  could  be  collected  without  resorting  to  the  mortgage, 
it  was  Leitch's  duty  to  do  it ;  for  if  the  evidence  of  Satterlee 
Warden  is  to  be  relied  upon,  the  judgment  belonged  equitably 
to  Robert  Muir  to  pay,  and  as  between  Warden  and  Leonard, 
only  one-half  belonged  to  Warden  to  pay. 

I  am  not  prepared  to  hold  that  the  fact  of  a  judgment  credi- 
tor having  other  security  for  the  debt,  besides  the  judgment,  in 
and  of  itself  disqualifies  the  judgment  from  being  the  founda- 
tion of  the  creditor's  right  under  the  statute  to  redeem.  What- 
ever equities  may  attach  in  particular  cases  arising  out  of  such 
considerations,  it  is  sufficient  that  none  exists  in  this  case  which 
ought  to  affect  the  defendant  Leitch. 

Upon  the  whole,  I  think  the  defendant  Leitch  was  entitled 
to  the  deed  upon  the  sale,  which  has  been  executed  and  deliv- 
ered to  him  by  the  defendant  Carr. 

The  bill  must  therefore  be  dismissed,  with  costs  to  the  de- 
fendants to  be  taxed. 

Decree  accordingly 


Same  Term.    Before  the  same  Justices. 

Elijah  H.  Swarthout  and  others  vs.  James  Swarthout 

'  and  othei's. 

An  order  was  made  by  the  court  of  chancery,  appointing  M.  gnardian  for  certain 
infants,  to  take  charge  of  their  property  and  estate,  and  authorising  such  guardian 
to  release,  discharge,  and  cancel  a  bond  and  mortgage  belonging  to  them, "  up- 
on  receiving  from  J.  S.  a  bond  and  mortgage  upon  unincumbered  real  estate  of 
tm^fdent  value  to  be  ample  security"  &c.  Heldj  that  by  this  oider  the  power  to 
dischaige  the  bond  and  mortgage  was  connected  with  a  condition  precedent 
that  the  moneys  should  be  first  secured  upon  other  property ;  and  that  the 
guardian  had  no  right  to  disoharge  the  bond  and  mortgage  without  first  receiv- 
ing the  security  mentioned  in  the  order. 

Bdd  also  that,  by  the  order  of  the  court,  the  guardian  was  constituted  a  special 
•genti  as  respected  the  discharging  of  the  bond  and  mortgage,  with  limited  and 


1849.]  IN  THE  SUPREME  COURT.  355 


Swarthout  v,  Swarthout 


conditional  powen ;  and  that  unlen  his  powers  were  strictly  ptmaed,  his  acta 
were  notbindijag  upon  his  principals,  the  infants. 

BeldfitriheTj  that  the  recording  of  a  discharge,  executed  by  such  guardian  with- 
out his  having  taicen  any  new  security,  afforded  no  protection  to  subsequent 
mortgagees ;  especially  where  such  discharge,  on  its  face,  did  not  show  that  the 
security  had  been  given,  as  required  by  the  order,  but  on  the  contrary  recited 
that  the  money  had  been  paid  to  the  guardian,  on  the  bond  and  mortgage. 

Under  such  circumstances  subsequent  mortgagees,  seeking  a  protection  under  the 
registry  act,  are  bound  to  show  that  the  guardian  was  properly  appointed,  and 
had  power  to  discharge  the  mortgage,  and  that  his  limited  powers  had  been 
strictly  pursued,  before  the  infants  can  be  prejudiced  by  his  acts. 

In  Equity.  This  cause  was  first  heard  at  a  special  term 
held  before  Hoyt,  justice,  at  Cauaadaigua,  in  September,  1847, 
upon  pleadings  and  proo&.  After  advisement,  Justice  Hoyt  di- 
rected a  decree  for  the  plaintiffs,  upon  which  be  delivered  an 
opinion  which  contains  the  facts  of  the  case,  sufficient  for  the 
understanding  of  the  opinion  by  this  court,  as  follows : 

'^HoYT,  J.  In  1829,  James  Swarthout  was  indebted  to  his 
father-in-law,  Joseph  Hunt,  in  a  considerable  sum,  for  which 
Hunt  held  the  sealed  notes  of  Swarthout,  These  notes  were 
deposited  by  Hunt  in  the  hands  of  Hon.  John  Maynard,  to  be 
prosecuted  unless  paid  or  secured,  and  with  directions  to  Mr. 
Maynard  to  accept  a  bond  and  a  mortgage  on'Swarthout's  farm, 
payable  to  Swarthout's  children,  in  equal  amounts,  as  they 
should  respectively  become  of  age.  A  suit  was  afterwards  com- 
menced upon  the  notes,  by  Mr.  Maynard,  and  on  the  16th  day 
of  November,  1829,  it  was  settled  by  giving  the  bond  and  mort- 
gage required  by  Mr.  Hunt.  The  bond  and  mortgage  were 
executed  by  James  Swarthout  to  his  children,  Joseph,  Barna, 
Goe,  Elijah,  Selah,  Deborah,  Letitia,  Mary,  and  Nancy,  all  in- 
fants, and  conditioned  to  pay  each  of  them  the  sum  of  $768, 
when  they  should  respectively  arrive  at  21  years  of  age.  The 
bond  and  mortgage  were  left  in  the  hands  of  Mr.  Maynard,  and 
the  mortgage  was  recorded  in  Seneca  county  clerk's  office,  Jan- 
uary 22, 1830.  On  the  11th  of  August,  1831,  James  Swart- 
hout and  wife  conveyed  1 1-2  acres  of  the  mortgaged  premises 
to  Jonas  S.  Larawa,  and  on  the  30th  April,  1835,  Larawa,  coo* 
veyed  the  same  premises  to  the  defendant  John  Neal.    On  the 
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t4th  ^ay  of  August,  1837,  a  petition  was  presented  to  the  Vice 
chaDcellor  of  the  sixth  circuit,  signed  by  the  said  James  Swart* 
bout,  Coe  Swarthout,  Elijah  Swartbout,  aud  Selah  Swarthout, 
setting  forth  tbat  Coe  was  19  years  old,  December  20, 1836 ; 
Elijah  18,  the  19th  August,  1837 ;  Selah  16,  July  2, 1837 ;  and 
that  Deborah  Swarthout  was  14  years  old  August  4, 1837 ;  Le* 
titia  13,  the  13th  September,  1837 ;  Mary  11,  the  22d  January, 
1837 ;  and  that  Nancy  was  10  years  old  the  9th  April,  1837. 
The  petition  also  set  forth  the  rights  of  said  infants  to  said  bond 
and  mortgage,  and  that  they  would  severally  be  entitled  to  the 
sums  thereby  secured  to  them  as  they  should  respectively  ar- 
rive at  21  years  of  age,  aud  that  said  Elijah  Swarthout  was  en- 
titled to  the  further  sum  of  $1000,  as  a  legacy  bequeathed  to 
him  by  the  said  Joseph  Hunt,  and  to  $100  left  him  by  an  uncle 
in  New-York,  and  that  said  infants  had  no  other  real  or  per- 
sonal estate.  The  petition  also  set  forth  that  the  bond  and 
mortgage  had  been  left  with  Mr.  Maynard,  and  that  the  peti- 
tioners understood  and  believed  he  contemplated  removing  to 
the  west,  and  wanted  to  be  rid  of  the  trust  as  depositary  of  the 
bond  and  mortgage.  The  petition  also  set  forth  that  James 
Swarthout  had  made  sale  of  his  farm  upon  which  said  mort- 
gage was  a  lien, 'in  Ovid,  and  had  agreed  to  make  a  clear 
title  thereto ;  and  that  he  had  purchased  other  property  in  Ulys- 
ses, and  was  desirous  of  having  the  said  mortgage  on  the  Ovid 
farm  cancelled,  and  to  secure  the  payments  to  his  children  on 
other  property.  The  petition  then  prayed  that  a  guardian 
might  be  appointed  to  take  charge  of  the  property  and  estate  of 
the  petitioners,  Coe,  Elijah,  and  Selah  Swarthout,  and  also  of 
the  said  infants  Deborah,  Letitia,  Mary  and  Nancy  Swarthout, 
and  named  John  M.  Miller  as  such  guardian,  and  proposed 
James  Swarthout  and  Charles  E.  Goodwin  as  his  sureties. 

The  petition  was  sworn  to  on  the  2d  day  of  August,  1837,  by 
James,  Coe,  and  Selah  Swarthout,  and  on  the  7th  of  August, 
1837,  by  Elijah  Swarthout,  and  on  the  9th  of  August,  1837,  was 
presented  to,  and  the  certificate  of  Charles  Humphrey,  master 
in  chancery,  was  procured  thereto,  of  the  truth  of  the  facts  sta- 
(ed  in  the  petition,  tbat  Miller  was  a  suitable  person  to  be  guar^ 
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dUin,  and  of  the  sufficiency  of  the  sureties  proposed,  and  the* 
amounts  in  which  they  should  give  bonds. 

On  the  presentation  of  the  petition  and  certificate  of  the  mas- 
ter to  the  court,  on  the  said  14th  day  of  August,  1837,  an  order 
was  made  by  the  vice  chancellor,  which,  after  reciting  all  the 
facts  stated  in  the  said  petition  and  the  certificate  of  the  master, 
concluded  as  follows :  "  It  is  thereupon,  on  motion  of  H.  S.  Wal^ 
bridge,  solicitor  for  the  petitioners,  ordered  that  the  said  John 
M.  Miller  be,  and  he  is  hereby,  appointed  guardian  for  the  said 
infants,  for  the  purpose  in  said  petition  and  hereinafter  men* 
tioned,  upon  the  recording  and  filing  with  the  clerk  of  the  court 
for  the  sixth  circuit  the  security  mentioned  in  the  said  petition, 
and  in  the  amount  set  forth  in  the  certificate  of  the  said  master, 
conditioned  for  the  faithful  performance  of  the  trust  reposed  in 
the  said  guardian,  and  for  paying  over  and  reinvesting  and  ac- 
counting for,  all  moneys  that  shall  be  received  by  him  according 
to  the  order  of  any  court  having  authority  to  give  directions  in 
the  premises,  and  to  observe  the  orders  and  directions  of  this  court 
in  relation  to  the  said  trust,  such  securities  to  be  approved  of  by 
said  master  as  to  their  form  and  execution,  to  be  signified  by  bis 
certificates  indorsed  thereon  ;  and  it  is  further  ordered  that  the 
said  guardian  be,  and  he  is  hereby  authorized  to  release,  dis* 
charge  and  cancel  the  said  bond  and  mortgage  mentioned  in 
the  said  petition,  upon  receiving  from  said  James  Swarthout  a 
bond  and  mortgage  upon  unincumbered  real  estate  of  sufficient 
value  to  be  ample  security  for  the  limount  due  to  the  said  in* 
fants,  conditioned  to  pay  to  each  of  the  said  infants  the  amount 
due  to  them  respectively  at  the  time  they  shall  respectively  be- 
come of  the  age  of  21  years.  And  the  said  guardian  is  hereby 
required  to  make  a  report  to  this  court  as  soon  as  conveniently 
may  be,  of  his  proceedings  in  the  premises." 

The  bonds  required  by  the  order  were  executed,  approved  and 
filed  in  the  office  of  the  clerk  of  the  sixth  circuit,  on  the  23d  day 
of  August,  1837,  and  on  the  same  day,  Miller,  the  guaixlian, 
executed  a  satisfaction  piece  of  the  mortgage,  which  was  on  the 
same  day  acknowledged  and  recorded.  This  satisfaction  piece 
eartified  ^  that  the  sum  of  0768  secured  to  each  of  said  in&nta 
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on  their  arriving  at  the  age  of  21  years  respectively,  in  and  by 
said  mortgage,  (describing  it,)  had  been  paid  and  satisfied  to  him 
as  guardian  of  said  infants,  that  is  to  say,  the  sum  of  $768  had 
been  paid  to  him  as  such  guardian,  for  each  of  said  in&nts, 
making  in  all  the  sum  of  $5,376,  and  that  the  condition  of  said 
mortgage,  so  far  as  the  interest  of  the  said  infants  was  con- 
cerned therein,  had  been  performed,  and  the  said  mortgage  dis- 
charged and  satisfied." 

There  was  no  proof  to  show  that  any  new  security  was  taken 
by  the  guardian,  for  the  money  secured  by  said  bond  and  mort- 
gage, as  was  required  by  the  order  appointing  him  such  guard- 
ian ;  or  that  any  part  of  the  mortgage  money  was  in  fact  paid 
when  the  satisfaction  piece  was  executed ;  or  that  it  has  been 
since  paid  or  secured.  And  from  all  the  circumstances  of  the 
case,  it  is  highly  probable  that  no  security  has  been  given,  and 
that  nothing  has  been  paid.  The  sureties  of  the  guardian,  and 
the  guardian  himself,  have  all  become  insolvent,  and  the  guar- 
dian is  dead. 

After  the  execution  of  the  satisfaction  piece,  and  on  the  30th 
day  of  January,  1838,  James  Swarthout  executed  a  mortgage 
to  Charles  Jackson  on  part  of  the  premises,  including  other  land, 
to  secure  the  sum  of  $2500  in  two  years.  On  the  15th  of  July, 
1838,  Swarthout  executed  a  mortgage  of  $8500  to  one  Reuben 
D.  Dodge,  on  the  premises  described  in  the  first  mortgage. 
This  mortgage  was  afterwards  assigned  to  the  North  American 
Trust  and  Banking  Company.  There  is  no  evidence  showing 
that  this  mortgage  was  given  to  Dodge  upon  any  valid  consid- 
eration as  between  him  and  Swarthout.  On  the  contrary,  I 
think,  from  all  the  circumstances  of  the  case,  it  was  made  for 
the  purpose  of  being  sold  to  raise  money  upon,  or  to  be  used  to 
procure  the  stock  of  the  North  American  Trust  and  Banking 
Company,  and  the  stock  to  be  sold  to  raise  money  by  Swart- 
hout. 

The  receivers  and  trustees  of  the  North  American  Trust  and 
Banking  Company  claim  that  they  are  bona  fide  purchasers  of 
this  mortgage,  and  that  they  are  entitled  to  be  protected  as  such, 
88  against  the  complainants'  mortgage,  because  such  mortgage 
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had  been  discharged  of  record  by  the  guardian  of  the  plaintiffs. 
The  purchasers  of  the  land  under  the  mortgage  given  to  Jack- 
son, make  a  like  claim.  Both  of  these  mortgages  have  been 
foreclosed,  but  the  plaintiffs  were  none  of  them  made  parties  to 
such  foreclosure. 

The  court  of  chancery  has  the  care,  custody  and  protection 
of  infants  and  their  estates,  and  has  power  to  appoint  guardians 
thereof,  and  to  require  from  such  guardians  suitable  and  proper 
security  for  the  trust  reposed  in  them ;  and  there  can  be  no 
doubt  that  the  court  may  restrict  the  guardians  in  their  powers, 
and  in  the  management  and  disposition  of  the  property  and  ef- 
fects of  an  infanL  In  this  case  the  infants,  with  the  exception 
of  Elijah  Swarthout,  had  no  property  except  their  respective  in- 
terests in  the  bond  and  mortgage  given  them,  no  part  of  which 
was,  by  its  terms,  payable  until  they  should  respectively  arrive 
at  the  age  of  21  years,  and  the  bond  and  mortgac^e  was  not  up- 
on interest.  This  bond  and  mortgage  was  well  secured,  and 
there  was  in  fact  no  necessity  or  propriety  in  appointing  a 
guardian  to  take  charge  of  the  estate  of  these  infants,  unless  it 
was  of  the  estate  of  EUjah  Swarthout ;  and  no  guardian  of  the 
persons  of  the  infants  was  appointed.  The  whole  object  of  the 
proceedings  seems  to  have  been  to  enable  James  Swarthout  to 
procure  this  mortgage  to  be  discharged  of  record ;  and  as  he 
was  the  principal  actor  and  moving  party  in  the  proceedings, 
and  interested  to  procure  its  discharge,  it  was  doubtless  proper 
that  the  vice  chancellor  should  scrutinize  the  proceedings  with 
caution,  and  that  he  should  require  ample  and  sufficient  secu* 
rity  that  the  rights  of  the  infants  in  the  bond  and  mortgage 
should  not  be  prejudiced.  The  petition  asking  for  the  appoint- 
ment of  Miller  as  guardian,  also  asked  to  have  this  bond  and 
mortgage  discharged  by  the  guardian  to  be  appointed,  on  his 
receiving  security  upon  other  unincumbered  real  estate.  The 
order  making  the  appointment,  it  will  be  observed,  directed 
''that  upon  executing  and  filing  the  bonds  therein  required, 
Miller  be  appointed  guardian  for  said  infants,  for  the  purpose  in 
said  petition  and  thereinafter  in  said  order  specified,  which  was 
that  he  be  authorized  to  release  and  discharge  and  cancel  the 
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aafd  bond  and  mortgage  mentioned  in  the  petition,  upon  receiv- 
ing from  James  Swarthout  a  bond  and  mortgage  upon  unin- 
cumbered real  estate,  of  sufficient  value  to  be  ample  security 
for  the  amount  due  the  said  infants,"  &c. 

I  think  the  fair  construction  of  this  order  is,  that  the  vice 
chancellor,  in  the  appointment  of  the  guardian,  did  not  intend 
to  give  the  guardian  unlimited  power  in  regard  to  this  bond  and 
mortgage;  on  the  contrary,  that  he  intended  to  restrict  his 
powers  in  relation  thereto,  and  to  prevent  his  discharging  them 
without  receiving  security  as  therein  specified,  and  that  the 
guardian  had  no  power  to  discharge  the  bond  and  mortgage 
without  receiving  such  security. 

The  mortgage  having  been  properly  recorded  in  the  office  of 
the  clerk  of  the  county,  the  record  of  it  was  notice  to  purchasers 
of  its  existence,  unless  the  record  of  its  discharge  exonerated 
them  from  further  inquiry.  The  mortgage  having  been  dis- 
charged by  a  person  other  than  the  mortgagees,  and  by  one 
claiming  to  be  their  guardian,  the  subsequent  mortgagees  are 
bound  to  make  out  that  he  had  power  to  discharge  the  mort- 
gage, before  the  plaintiffs  can  be  prejudiced  by  his  acts.  The 
subsequent  mortgagees  were,  therefore,  bound  to  ascertain 
whether  Miller  was  appointed  a  guardian  with  power  sufficient 
to  discharge  the  mortgage.  And  on  looking  at  the  order  ap- 
pointing him  such  guardian,  the  same  order  would  show  that 
he  had  no  power  to  discharge  the  mortgage,  except  upon  receiv- 
ing another  mortgage  on  other  unincumbered  real  estate,  of 
sufficient  value  to  be  ample  security.  And  it  was  their  duty  to 
ascertain  whether  this  had  been  done,  before  giving  credit  to 
the  discharge.  The  discharge,  on  the  face  of  it,  did  not  show 
that  the  security  had  been  given ;  on  the  contrary,  it  recited 
that  the  money  had  been  paid  to  him  on  the  bond  and 
mortgage. 

Judge  Story,  in  Story's  Equity  Jurisprtidence,  i  400,  says : 
''An  illustration  of  the  doctrine  of  constructive  notice  is,  when 
the  party  has  possession  or  knowledge  of  a  deed  under  wbiph 
be  claims  his  title,  and  it  recites  another  deed,  which  shows 
title  in  some  other  person ;  then  the  court  will  presume  hin^  to 
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have  aotice  of  the  contents  of  the  latter  deed,  and  will  not  per- 
mit him  to  disprove  it  And  generally  it  may  be  stated  as  a 
rule  on  this  subject,  that  when  a  purchaser  can  not  make  out  a 
title  but  by  deed  which  leads  him  to  another  fact,  he  shall  be 
presumed  to  have  knowledge  of  that  fact.  So  the  purchaser  is, 
in  like  manner,  supposed  to  have  knowledge  of  the  instrument 
under  which  the  party  with  whom  he  contracts  as  executor  or 
trustee,  or  appointee,  derives  his  power.  Indeed,  the  doctrine 
is  still  broader ;  for  whatever  is  sufficient  to  put  a  party  upon 
inquiry,  (that  is,  whatever  has  a  reasonable  certainty  as  to  time, 
place,  circumstances,  and  persons,  is  in  equity  held  to  be  good 
notice  to  bind  him."    {See  Denting  v.  Smith,  3  John.  C.  R,  344.) 

There  can  be  no  doubt  that  these  plaintiffs  are  entitled  to 
have  their  bond  and  mortgage  reinstated,  and  a  decree  declaring 
it  a  valid  security  as  against  the  debtor  James  Swarthout.  And 
this  mortgage  being  prior  in  point  of  time  to  the  claims  of  the 
other  defendants,  the  plaintiffs  are  entitled  to  have  a  decree  as 
against  them ;  unless  they  can  be  protected  under  the  provis- 
ions of  the  registry  acts.  {Story^s  Eq.  Juris.  §1502.  But  see 
7  John,  a  R.  150.) 

And  inasmuch  as  the  guardian's  powers  in  reference  to  this 
bond  and  mortgage  were  limited  and  restricted  by  the  order 
appointing  him,  I  think  the  defendants  who  seek  a  protection 
under  the  registry  of  the  discharge  of  this  mortgage,  are  to  be 
required  to  establish:  First.  That  Miller  was  properly  ap- 
pointed guardian.  Second.  That  his  limited  powers  had  been 
strictly  pursued,  and  that  the  security  required  by  the  order  ap- 
pointing him,  to  be  given  before  he  was  at  liberty  to  discharge 
the  mortgage,  had  in  fact  been  given.  This  latter  fact  not 
having  been  shown  on  the  part  of  the  defendants,  they  are  not 
entitled  to  protection  under  the  registry  acts.  There  are  seve- 
ral other  questions  raised  on  the  part  of  the  plaintiffs,  which  it 
will  not  now  be  necessary  for  me  to  examine. 

A  decree  must  be  entered  in  this  cause  setting  aside  the  satis- 
faction piece  executed  by  James  M.  Miller  as  guardian  of  the 
plaintiffs  and  others,  and  declaring  the  bond  and  mortgage  des- 
cribed in  the  bill  as  having  been  executed  by  Ji^mes  Swarthout 

Vol.  VIL  46 


|0g  CA8B8  IN  LAV^  AND  BaUlTT  [Nov.' 6 


SwftithoQt  «.  Swaithout. 


to  the  plaintiffs  and  others,  to  be  as  valid  and  subsisting  a  lien 
upon  the  mortgaged  premises,  so  far  as  the  rights  of  the  plain- 
tifis  and  Goe  Swarthout  are  concerned,  as  if  such  discharge  had 
not  been  executed.  And  that  the  claims  of  the  other  defend- 
ants to  the  mortgaged  premises  are  subsequent  and  subject  to 
such  lien,  and  directing  a  reference  to  the  county  judge  of  Sene- 
ca county  to  compute  and  ascertain  the  amount  due  and  to  be- 
come due  to  each  of  the  plaintiffs  on  the  said  bond  and  mort- 
gage, and  also  to  compute  and  ascertain  the  amount  due  thereon 
to  the  defendant  Coe  Swarthout.  The  other  defendants  are  to 
be  at  liberty  to  show,  before  the  referee,  and  have  allowed,  any 
payments  which  may  have  been  made  to  either  of  the  plaintiflis, 
or  to  Coe  Swarthout,  since  they  respectively  arrived  of  age, 
which  ought  to  be  applied  upon  their  respective  shares  in  the 
bond  and  mortgage,  and  apply  the  same  thereon.  But  the 
referee  is  not  to  allow  anything  for  expenditures  by  James 
Swarthout  in  the  support  or  educatidn  of  his  children  while 
under  age.  And  the  decree  is  to  contain  the  usual  provisions 
for  a  foreclosure  and  sale  of  the  mortgaged  premises  for  the 
amount  found  due  to  the  plaintiffs  and  Coe  Swarthout,  upon 
such  reference,  and  for  plaintiffs'  costs,  and  for  the  payment,  by 
James  Swarthout,  of  the  deficiency,  if  any,  after  such  sale. 

The  mortgaged  premises  to  be  sold  in  parcels,  and  in  the  in- 
verse order  of  alienation ;  that  portion  mortgaged  to  Dodge, 
(and  not  embraced  in  the  mortgage  to  Charles  A.  Jackson, 
or  the  deed  to  Jonas  S.  Larawa,)  to  be  first  sold.  If  that  is 
insufficient,  then  the  portion  mortgaged  to  Jackson  to  be  sold ; 
and  lastly,  that  deeded  to  Larawa,  if  necessary." 

A  decree  having  been  entered  in  pursuance  of  this  opinion, 
a  rehearing  was  granted  at  the  instance  of  some  of  the  defend- 
ants, which  was  brought  to  argument  at  the  Cayuga  general 
term  in  March,  1849. 

W.  Curtis  Noj/eSj  for  the  trustees  and  special  and  general 
receivers  of  the  N.  A.  Tr.  and  Banking  Co. 

T.  R.  Stnmgy  for  the  Chemung  Canal  Bank. 
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S.Blat€hford  ^  8.  A.  Ooadwitij  for  plaiatiffs. 

The.  opinioD  of  the  court  at  general  term  was  delivered  by 

Welles,  J.  The  mortgage  given  by  the  defendant  James 
Swarthout,  to  the  plaintiffs  and  Joseph  H.  Swarthout,  Bama 
Swarthout  and  Coe  Swarthout,  dated  December  16, 1829,  was, 
in  my  opinion,  well  executed  and  delivered,  and  was  a  valid 
security  for  the  benefit  of  the  morlgagees.  It  was  given  to  se<> 
cure  money  borrowed  by  the  mortgagor,  of  Hunt,  the  plaintiff's 
grandfather,  and  the  note  given  by  the  mortgagor  to  Mr.  Hunt 
for  the  money,  was  given  up  to  be  cancelled  upon  the  execution 
of  the  bond  and  mortgage.  The  taking  of  the  bond  and  mort< 
gage  to  the  grandchildren  constituted  a  valid  gift  to  them  of  the 
amount  secured  to  them  respectively,  upon  their  coming  of  age. 
The  more  important  question  is  whether  the  satisfaction  of  the 
mortgage  by  Miller,  as  guardian  of  the  mortgagees,  was  valid 
and  effectual. 

The  petition  presented  to  the  vice  chancellor  of  the  6th  circuit 
assigned  two  reasons  for  his  appointment ;  1st,  that  John  May- 
nard,  with  whom  the  bond  and  mortgage  were  left,  contemplated 
removing  to  the  west,  and  was  desirous  of  being  rid  of  his  trust 
as  depositary  of  the  bond  and  mortgage ;  2d,  that  James  Swart- 
hout had  made  sale  of  the  mortgaged  premises  and  had  agreed 
to  make  a  clear  title  to  the  purchaser,  and  wished  to  have  the 
mortgage  removed  and  cancelled,  and  the  moneys  secured  on 
other  property  which  he  had  purchased.  The  petition  prayed 
for  the  appointment  of  a  guardian  to  take  charge  of  the  property 
and  estate  of  the  infant  petitioners.  The  order  appointed  Miller 
guardian  for  the  infants,  for  the  purposes  in  the  petition  and 
thereinafter  in  said  order  mentioned,  upon  his  giving  the  required 
security.  The  order  then  proceeds  as  follows:  '^And  it  is  fur- 
ther ordered  that  the  said  guardian  be,  and  he  is  hereby  autho- 
rized to  release,  discharge  and  cancel  the  said  bond  and  mort- 
gage mentioned  in  the  said  petition,  upon  receivitig  from  the 
mtid  James  Swarthout  a  bond  and  mortgage  upon  unincum' 
bered  real  estate  of  sufficient  value  to  he  ample  security  for  the 
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amount  due  to  the  said  infarUs,  conditioned  to  pay  to  eetch  of 
said  in/ants,^  &c.  And  the  order  required  the  guardian  to 
make  a  report  of  his  proceedings,  &c. 

These  proceedings  before  the  vice  chancellor,  to  say  the  least, 
are  very  strange  and  unusual.  If  it  were  true  that  Mr.  May- 
nard  contemplated  removing  to  the  western  states,  it  might  be 
a  reason  for  appointing  a  general  guardian  for  the  infants,  for 
the  single  purpose  of  being  the  holder  or  depositary  of  the  secu- 
rities belonging  to  the  infants.  No  other  good  reason  for  even 
that  measure  was  alledged  in  the  petition.  It  is  unaccountable 
that  some  reference  was  not  made  to  Mr.  Maynard,  to  ascertain 
whether  he  desired  to  have  some  one,  besides  himself,  take  and 
hold  possession  of  the  bond  and  mortgage,  or  that  some  pruden- 
tial reason  existed  for  having  the  possession  of  them  changed. 
He  was  the  individual  setected  by  the  author  of  this  bounty  to 
his  grandchildren,  as  a  fit  and  proper  person  to  have  the  custody 
of  the  securities  which  he  had  caused  to  be  taken.  It  turns  out 
that  the  idea  that  it  was  necessary  to  have  a  guardian  appointed 
for  that  purpose  wtis  trumped  up  in  order  to  fortify  the  applica- 
tion and  to  give  thd  proceeding  a  semblance  of  propriety,  and 
for  the  purpose  of  securing  what  we  can  not  fail  to  see  was  the 
leading,  if  not  the  only  object,  to  wit,  the  satisfaction  and  dis- 
charge of  the  mortgage.  Mr.  Ma3mard  swears  that  he  has  no 
recollection  of  ever  having  expressed  a  desire  to  deliver  up  the 
mortgage  in  consequence  of  a  purpose  of  removing  to  the  west, 
for  the  reason  that  he  never  had  come  to  any  fixed  determina- 
tion of  so  removing,  although  he  did,  at  one  time,  talk  of  doing 
so.  If  the  order  had  gone  no  farther  than  to  provide  a  custo- 
dian of  these  securities,  it  would  perhaps  have  been  well  enough. 
That  part  of  it  which  authorizes  the  cancellation  and  discharge 
of  the  mortgage  of  record  is  the  most  remarkable.  This  gift  of 
Mr.  Hunt  to  his  grandchildren  was  securely  and  most  judiciously 
invested  under  his  own  direction.  The  objects  of  bis  bounty,  as 
he  had  a  right  to  suppose,  were  all  safely  secured  upon  their 
respectively  arriving  at  the  age  of  twenty >one,  in  the  receipt  of 
their  respective  shares,  and  the  effect  of  this  proceeding,  6ven  if 
the  directions  of  the  order  had  in  all  respects  been  complied  with, 
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was  to  disturb  the  arrangement  and  render  the  security  less 
satisfactory ;  at  lease  to  leave  ils  sufficiency  to  the  discretion  of 
the  guardian.  The  mortgage  was  upon  rising  of  300  acres  of 
unincumbered  land  in  Seneca  county,  the  title  to  which  was 
unquestionable,  estimated  in  183S  to  be  worth  $60  an  acre, 
over  and  above  the  buildings.  The  aggregate  amount  secured 
by  the  mortgage  was  $6912.  This  most  abundant  security  to 
these  infants  was,  by  this  order,  to  be  released  upon  the  guar- 
dian taking  security  on  other  real  estate.  True,  the  order  pro- 
vided that  the  new  security  should  be  ample,  but  who  was  to  be 
the  judge  of  its  sufficiency  ?  The  court  did  not  even  reserve  the 
power  of  deciding.  I  do  not  regard  it  a  sufficient  answer  that 
the  guardian  was  required  to  give  bonds,  as  mentioned  in  the 
order.  In  case  he  had  taken  the  security  as  conteniplated,  and 
that  had  been  injudicious,  and  had  turned  out,  for  any  reason, 
insufficient  or  even  worthless,  the  obligors  would  not  have  been 
liable  unless  in  case  of  bad  faith  or  gross  carelessness  on  the  part 
of  the  guardian.  Besides ;  the  security  given  by  the  guardian 
was  only  personal,  which,  in  this  changing  world,  is  found  to  be 
very  uncertain  when  it  is  to  run  for  a  series  of  years,  whatever 
appearances,  or  the  actual  state  of  things,  may  be  at  the  time  it 
is  taken ;  as  this  case  fully  illustrates. 

The  great  objection  to  the  proceeding  is,  that  in  no  possible 
aspect  could  it  have  benefited  the  infants,  and  was  solely  for  the 
benefit  of  other  pei-sons ;  and  that  its  only  effect  upon  the  in- 
fants would  be  to  put  their  interests  in  jeopardy.  It  may  be  that 
the  court  of  chancery  had  the  power  to  make  the  order  in  the 
shape  we  find  it.  If  it  had,  it  was  a  power  inherent  in  the  court 
9iS  parefis  patria  in  the  care  and  management  of  infants — ^and 
not  by  virtue  of  any  statutory  provision.  It  will  be  unnecessary 
here  to  discuss  the  question  of  jurisdiction ;  as  the  view  I  am 
about  to  take  will  supersede  it.  If  the  order,  authorizing  the 
guardian  to  discharge  the  mortgage,  was  within  the  jurisdiction 
of  the  court  of  chancery,  and  for  the  purposes  of  thi  ^  case  I  shall 
assume  that  it  was,  then  its  propriety  can  not  be  here  assailed, 
whatever  may  be  the  consequences  to  the  plaintiffs.  But  if  the 
power  conferred  upon  the  guardian  to  discharge  the  mortgage 
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was  cooditioDal,  the  performance  of  the  condiUoa  was  caaeaUal 
to  the  validity  of  the  exercise  of  the  power. 

The  order,  authorizes  the  guardian  to  release,  dischaijgre  aad 
cancel  the  bond  and  mortgage,  upon  receiving  from  James 
Swarthout  a  bond  and  mortgage  upon  unencumbered  real 
estate,  ice  It  seems  to  me  that  it  can  not  admit  of  a  doubt  that 
before  the  guardian  could  have  any  power  to  act  under  this 
provision,  he  must  have  received  the  bond  and  mortgage,  accord- 
ing to  the  directions  of  the  order.  It  is  averred  in  the  bill  that 
the  new  security,  contemplated  in  the  order,  was  never  taken, 
and  there  is  no  proof  in  the  case  that  it  was.  If  it  was  not  ta- 
ken, it  follows  inevitably  that  Miller,  in  assuming  to  discharge 
the  mortgage,  acted  without  authority,  unless  he  possessed  the 
requisite  power  independent  of  the  particular  provision  which 
assumes  to  confer  it.  If  so,  it  was  by  virtue  of  his  general 
powers  as  general  guardian. 

Admitting  that  as  general  guardian  he  could  dischai^e  this 
mortgage,  provided  the  order  had  been  silent  in  relation  to  it, 
and  had  givep  no  directions  on  the  subject,  I  think  the  fact  that 
the  order  gives  special  directions  in  relation  to  the  power  in 
question,  amounts  to  a  restriction  of  the  power ;  and  that  the 
fair  and  reasonable  construction  of  the  order  is,  that  the  power 
to  discharge  the  mortgage  was  connected  with  a  condition  pre- 
cedent, that  the  moneys  should  be  first  secured  upon  other  prop> 
erty,  according  to  the  provisions  of  the  order,  before  the  guardian 
would  be  authorized  to  discharge  the  mortgage.  Thb  construc- 
tion, I  think,  derives  support  from  the  consideration  that  the 
leading  and  principal  object  of  the  proceeding  before  the  vice 
chancellor  was  the  cancellation  of  the  mortgage.  And  in 
making  an  order  to  effectuate  that  object,  the  court  required  the 
taking  of  other  security  before  the  mortgage  should  be  discharged. 
The  guardian  in  this  case  was  constituted  a  special  agent  as 
respected  the  discharging  of  this  mortgage,  with  limited  and  • 
conditional  powers ;  and  his  acts  were  not  binding  upon  the  in*> 
fsmts,  who  in  this  respect  were  his  principals,  unless  his  powera 
strictly  pursued. 

With  respect  to  the  question  whether  the  condition  was  par- 
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fanned,  it  is  claimed  that  the  trust  of  a  guardian  is  an  offiee, 
and  that  in  the  absence  of  proof  to  the  contrary  it  will  be  pre- 
Bttmed  that  he  has  done  his  duty  and  taken  the  security  required 
by  the  order.  I  doubt  very  much  whether  the  rule  of  presump- 
tion referred  to  ever  applies  to  a  case  like  the  present  The 
guardian  is  a  mere  trustee,  and  in  my  opinion  neither  he  nor 
those  claiming  under  him,  or  claiming  a  benefit  from  his  acts, 
has  any  right  to  protection  under  the  rule.  That  where  the 
validity  of  his  acts  depends  upon  the  performance  of  a  condi- 
tion precedent,  it  must  be  proved,  as  much  as  in  any  other 
case.  To  hold  that  upon  this  question  the  burthen  of  proof 
was  upon  the  plaintiffs,  would  be  virtually  a  denial  of  justice. 
How  would  it  be  possible  for  them  to  prove  affirmatively  that 
the  security  was  not  taken?  The  order  did  not  restrict  the 
guardian  as  to  the  place  where  the  land  should  be  situated 
upon  which  the  new  security  was  to  be  taken ;  not  even  to  the 
state  or  territory — ^while  if  it  was  taken,  it  was  a  fact  which 
might  easily  be  shown,  or  might  have  been  ascertained  at  the 
time  the  subsequent  conveyances  and  incumbrances  by  Swar- 
tbout  were  made. 

Again ;  the  discharge,  as  well  remarked  by  Mr.  Justice  Hoy  t, 
in  his  opinion  in  this  case,  on  its  face  did  not  show  that  the  se- 
curity had  been  taken.  On  the  contrary,  it  recited  that  the 
money  had  been  paid  to  Miller  on  the  bond  and  mortgage.  The 
payment  of  the  money  was  not  a  compliance  with  the  order. 
He  had  no  right  to  receive  the  money  and  discharge  the  mort- 
gage. It  would  have  been  breaking  up  the  investment  made 
by  Hunt  for  his  grandchildren,  and  defeating  his  benevolent 
purposes,  and  w^as  not  the  intention  of  the  court  in  making  the 
order.  But  I  apprehend  it  is  not  seriously  contended  that  any 
money  was  in  fact  received  by  Miller  as  guardian.  The  idea 
would  contradict  the  whole  history  of  the  case.  The  certificate 
of  the  derk  of  Seneca  county  can  not  help  the  defendants.  Upon 
a  proper  search  being  made,  this  mortgage  would  be  found.  It 
would  be  seen  also  that  the  satbfaction  was  by  a  person  other 
than  the  mortgagee.  Common  prudence  would  lead  to  an  in- 
qiliqr  as  to  his  authority  to  satisfy  it.    The  person  making  tho 
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search  would  see  that  in  making  the  certificate  of  satishctioo, 
Miller  acted  as  guardian  of  the  infants,  and  would  be  bound  at 
his  peril,  to  see  tha*.  he  was  duly  appointed  guardian  by  a  court 
or  officer  having  power  to  make  the  appointment.  If  he  could 
not  find  out  who  appointed  him,  he  should  presume  he  was  a 
usurper,  and  acted  without  authority.  If  he  found  the  order  of 
appointment,  he  would  then  have  full  notice  of  the  condition 
of  the  authority  to  release  the  mortgage,  and  would  be  bound 
to  know  that  the  law  adjudged  the  satisfaction  void  unless  the 
other  security  was  taken. 

The  certificate  of  a  county  clerk  respecting  title  and  incum- 
brances is  generally  regarded  reliable  evidence  of  the  facts  it 
contains.  Its  value,  however,  depends  upon  the  accuracy  and 
faithfulness  of  the  officer,  and  is  binding  on  no  one. 

Upon  the  whole,  I  am  satisfied  with  the  decree  made  by  Jus- 
tice Hoyt  at  the  special  term,  and  think  it  should  be  affirmedi 
with  costs. 

Decree  affirmed. 


Same  Term.    Johtisofi,  Welles^  and  Selden^  Justices. 

Stone  vs.  Miller. 

A  plea  in  bar,  containing  matter  in  abatement,  is  bad  on  general  demnmr. 

A  plea  alledging  the  pendency  of  a  former  eait,  commenced  by  the  defendant 
againit  the  plaintiiT,  in  a  plea  of  trespass  on  the  case^  in  which  the  present 
plaintiff  had  set  off  the  same  identical  demand  sued  on,  in  the  second  suit,  is 
demarrable. 

Error  from  Wayne  county  oouK.  The  cause  was  origin- 
ally tried  before  a  justice  of  the  peace.  Miller,  the  plaintifi*  be- 
fore the  justice,  declared  against  Stone  in  assumpsit  for  work, 
labor  and  services  performed  by  the  plaintifTs  son,  who  waa  a 


IfM.]  m  THB  SUPREME  COURT.  «g09 


Stone  V,  Miller. 


Vinor  at  the  time,  and  for  goods  sold,  &c.  and  for  money  had 
and  received,  d&c.  The  defendant  pleaded  Ist.  the  general  kh 
6ue,  and  2d.  the  pendency  of  a  former  suit  before  another  jus- 
tice, commenced  by  Stone  against  Miller,  in  a  plea  of  trespass 
on  the  case.  That  issue  was  joined  in  that  suit,  which  issue 
was  pending  and  undetermined  at  the  time  of  putting  in  this 
plea ;  averring  that  in  that  suit  the  plaintiff  set  off  against  the 
demand  of  the  defendant  the  same  identical  cause  of  action  set 
forth  in  this  action ;  which  action  remained  to  be  determioed. 
The  plaintiff  demurred  specially  to  the  second  plea,  and  the  jus- 
tice sustained  the  demurrer. 

In  a  supplemental  return,  the  justice  stated  *that  he  was  una- 
ble to  set  forth  all  the  reasons  assigned  by  the  plaintiff  as  causes 
of  demurrer,  but  among  them  was  the  following :  <'  The  plain* 
tiff  objected  to  the  dilatory  plea,  saying  that  it  was  too  late  af- 
ter the  general  issue,  and  I  so  understood  the  law,  and  sustained 
the  plaintiff's  objection  to  such  dilatory  plea.''  The  justice  ren- 
dered judgment  for  the  plaintiff  for  $25,  which  the  county  court 
affirmed.  This  writ  of  error  was  brought  to  reverse  the  judg- 
ment of  the  county  court  and  that  of  the  justice. 

T.  R.  Strong,  for  the  plaintiff  in  error. 

John  W.  Carffy  for  the  defendant  in  error. 

By  the  Court,  Welles,  X  The  judgment  of  the  county 
court  should  be  affirmed. 

1st.  The  plea  upon  which  the  question  arises  was  of  matter 
in  abatement,  and  was  bad  on  general  demurrer,  as  a  plea  in 
bar.    It  was  nevertheless  pleaded  in  bar. 

2d.  The  first  suit  was  an  action  of  trespass  on  the  case.  This 
does  not  necessarily  mean  an  action  in  which  a  set-off  was  ad- 
missible. It  may  have  been  trover  or  for  fraud,  or  any  other 
action  on  the  case  not  including  an  action  on  a  contract.  In- 
deed an  action  on  the  case  is  not  understood  to  include  as- 
sumpsit, debt,  or  covenant,  which  are  about  the  only  actions 
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iounding  in  cootracr,  triable  before  a  justice.  If  it  wm  not 
founded  upon  a  contract,  a  set-off  would  be  inadmissible  if  ob- 
jected to. 

Judgment  affirmed. 


•  •• 


Same  Term.    Before  the  same  Justices^ 
Childs  vs.  Hart. 

A  deelaratioii  in  replevin,  in  the  eepU^  muit  show  a  wron^l  taking.  But  it  la 
anfficient  to  alledge  that  the  defendant  took  the  property  of  the  plaintif,  a«d 
nnjuatly  detaina  the  same.    Such  an  allegation  importa  a  tortiooa  taking. 

lUynolds  v.  Ltmnsbury^  (6  HiU^  ^34,)  diatinguished  from  the  present  caae ;  and 
the  remark  of  Bronaon,  J.  that  "  the  plaintiff  ahoald  have  alledged  that  the  de- 
fendant wrongfully  took  the  property"  diaapproved. 

Demurrer  to  declaration.  The  declaration  was  in  replevin 
in  the  cepit.  It  stated  that  George  Hart  was  summoned  to 
answer  Jonathan  Childs  of  a  plea  wherefore  he  took  one  piano 
then  in  the  house  occupied  by  Washington  Gibbons,  in  the  city  of 
Rochester,  of  the  said  Jonathan  Childs,  and  unjustly  detained 
the  same  against  sureties  and  pledges,  until,  &o.  and  thereupon 
the  said  Jonathan  Childs  complained,  for  that  the  said  George 
Hart,  the  defendant,  on  the  first  day  of  April,  1848,  at  the  city 
of  Rochester,  in  a  certain  dwelling  house  then  occupied  by  one 
Washington  Gibbons,  took  one  piano  of  him  the  said  plaintiff, 
of  great  value,  to  wit,  the  value  of  one  thousand  dollars,  and 
unjustly  detained  the  same  against  sureties  and  pledges  until, 
d&c.  wherefore,  &c.  The  defendant  demurred  to  the  declara- 
tion and  assigned  for  cause,  among  other  things,  "  that  it  docs 
not  appear  in  and  by  the  said  plaintiff's  declaration,  whether 
the  taking  therein  complained  of  was  a  legal  or  a  tortious  taking. 
There  were  other  special  causes  assigned,  but  no  point  was  mtdi 
of  them  upon  the  argument 
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A  Humpkreyj  for  the  defendant. 

B.  Darwin  Smithy  for  the  plaintifi*. 

Bff  the  Court,  Welles,  J.  It  is  supposed  that  the  precise 
question  involved  in  this  demurrer  was  decided  against  the 
present  plaintiff  in  the  case  of  Reynolds  v.  Lounstmry,  (6  Hilty 
634.)  In  that  case  the  declaration  was  similar  in  its  form  to 
the  present.  The  objection  was  not  taken  until  after  the  de^ 
fendant  had  pleaded  over,  and  the  cause  had  been  moved  on  to 
trial  The  case  came  before  the  late  supreme  court  on  a  wrh 
of  error,  and  the  objection  was  there  overruled,  upon  the  ground 
that  the  defendant  should  have  demurred  to  the  declaration, 
and  that  although  the  defect  appeared  upon  the  record,  it  was 
cured  by  the  verdict.  Bronson,  Justice,  in  delivering  the  opin- 
ion of  the  court,  remarks  that  "  the  plaintiff  should  have  alledged 
that  the  defendant  wrongfully  took  the  property."  The  title  of 
the  revised  statutes,  on  the  subject  of  replevin,  provides  that 
^  whenever  any  goods  or  chattels  shall  have  been  wrongfully 
distrained,  or  otherwise  ^Tongfully  taken,  or  shall  be  wrongfully 
detained,  an  action  of  replevin  may  be  brought  for  the  recovery 
thereof,  and  for  the  recovery  of  the  damages  sustained  by  reason 
of  such  unjust  caption  or  detention,  except  in  the  cases  herein- 
afler  specified."  (1  R.  S.  522,  h  1.)  The  action  is  not  enlai^ed 
by  the  statute  so  as  to  extend  to  a  greater  or  different  class  of 
cases  than  it  embraced  before ;  excepting  that  it  will  now  lie 
for  an  unjust  detention  of  goods  where  they  came  lawfully  into 
the  defendant's  possession.  The  form  of  the  declaration  in  this 
case  is  according  to  all  the  approved  precedents,  and  the  statute 
referred  to  does  not  assume  to  direct  the  form  of  the  declara- 
tion, or  of  any  of  the  pleadings  in  the  action,  excepting  in  the 
case  of  a  wrongful  detention  merely ;  in  which  case  it  provides 
that  the  declaration  must  conform  to  the  writ,  and  adds  "  and 
where  the  action  is  founded  upon  the  wrongful  taking  and  de- 
tention of  the  property,  but  such  property  for  any  reason  shall 
not  have  been  replevied  and  delivered  to  the  plaintiff,  the  decla- 
ration shall  not  only  alledge  such  wrongful  taking,  but  shall  also 
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alledge  that  the  defendant  continues  to  detain  such,  piopetlgr.'* 
(}  36.)  The  6th  section  gives  the  form  of  the  writ  in  each  case^ 
which  form  commences  as  follows :  <<  Whereas  A.  R  complains 
that  C.  D.  has  taken  and  does  unjustly  detain  (or  <  does  un* 
justly  detain,'  as  the  case  may  be)  one  horse,"  &c. 

There  is  no  doubt  but  the  declaration  must  show  a  wrongful 
taking.  This  was  always  so,  and  I  think  it  clear  that  this  dec* 
laration  shows  such  taking.  If  it  does  not,  then  all  the  form^ 
ancient  and  modern,  have  been  wrong.  It  is  no  more  necessa- 
ry, under  the  statute,  than  it  was  at  common  law,  to  shoiw  a 
wrongful  taking*  The  taking  must  have  been  wrot^ful,  at 
common  law,  in  order  to  sustain  the  action ;  and  the  language 
employed  by  the  pleader  in  the  present  case,  was  always  un- 
derstood to  import  such  wrongful  taking.  The  plaintiff  hero 
alledges  that  the  defendant  took  his  property.  If  a  man  takes 
my  property,  prima  facie  it  is  an  unlawful  taking,  and  if  un- 
lawful, it  IS  wrongful. 

With  respect  to  the  remarks  of  Justice  Bi'onson  in  Reynolds 
V.  Lounsburt/,  {supra^)  it  was  unnecessary  to  the  decision  of 
that  case.  The  decision  was  put  upon  the  ground  that  the  ob- 
jection to  the  declaration  came  too  late,  and  that  the  alledged 
defect  was  cured  by  the  verdict.  The  question  whether  the 
objection  to  the  declaration,  if  properly  taken,  upon  demurrer, 
would  have  been  good,  does  not  seem  to  have  received  much 
consideration,  and  the  remark  of  the  learned  justice,  if  not  en- 
tirely obiter^  was,  I  think,  unguarded.  I  do  not  think  he  would 
himself,  upon  reflection,  sanction  it. 

The  plaintiff  is  entitled  to  judgment  up<m  the  demurreri 
with  leave  to  the  defendant  to  plead  on  payment  of  costs. 

Judgment  for  the  plaintiff* 
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KiRBT  and  Robbins,  appellants,  vs.  Carpenter  and  others^ 

respondents. 

WImn  a^mrrogate't  retorn  upon  appeal,  aaaamet  to  state  what  the  facta  are  is 
ngaid  to  a  claim  a^ost  the  estate  of  a  decedent,  withont  stating  what  the  ev- 
idence  of  those  focts  was,  the  court  will  presume  that  auch  facts  were  legally 
ascertained  by  the  surrogate,  upon  sufficient  evidence. 

If  the  fact  is  otherwise,  the  respondent  may  compel  a  further  return  iVom  the 
•arrogate,  showing  whether  any  and  what  evidence  was  given  in  support  of  the 
claim. 

On  the  distribution  of  the  moneys  arising  from  the  sale  of  the  real  and  personal 
estate  of  a  decedent,  debts  owing  by  him  as  a  member  of  a  copartnership, 
should  not  be  placed  by  the  surrogate  on  a  par,  or  in  the  same  class,  with  debts 
owing  by  the  decedent  individually ;  but  should  be  postponed  till  the  individ- 
«al  debts  are  paid. . 

And  where  the  surviving  partners,  after  the  death  of  the  deceased,  pay  debts  ow- 
ing by  the  partnership,  their  relation  to  the  separate  estate  of  the  decedent  is 
not  thereby  changed.  They  stand  in  the  place  of,  and  represent,  the  creditors 
whose  debts  they  have  paid ;  who  can  only  come  in  for  a  share  of  the  assets  of 
the  estate,  after  the  individual  debts  shall  have  been  paid. 

On  the  same  principle,  the  claims  of  individual  creditors  are  entitled  to  piioiily 
over  those  of  the  surviving  members  of  the  firm,  growing  out  of  the  partnership 
transactions. 

Pafns  V.  ilfoMevx,  (6  Paige  80,)  so  far  as  it  conflicts  with  this  decision,  disap* 
proved. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  of  Mon- 
roe. The  decree  appealed  from  was  made  on  the  17th  day  of 
December,  1846,  in  the  matter  of  the  distribution  of  the  money 
arising  from  the  sale  of  the  real  and  personal  estate  of  Jeffries 
Hailowell,  late  of  the  city  of  Rochester,  deceased.  It  stated  that 
the  moneys  arising  from  the  sale  of  the  real  estate  of  the  de- 
ceased amounted  to  the  sum  of  $605,  which  had  been  paid  into 
court  by  Edmund  P.  Willis  the  administrator  and  Sarah  L. 
Hallowell  the  administratrix ;  and  that  the  sum  of  $2376,44» 
proceeds  of  the  personal  estate,  had  also  been  paid  into  court  by 
them.  The  decree  then  ordered  that  the  sum  of  $133,42  be 
paid  firom  the  proceeds  of  the  sale  of  the  real  estate  to  Sarah  H. 
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Hallowell,  widow  of  the  deceased,  in  lieu  of  her  dower,  &c. 
That  $41,60  be  paid  to  the  administrator  and  administratrix 
for  their  expenses  of  the  sale  of  the  real  estate,  and  030,17  to 
the  surrogate  for  his  charges,  &,c.  leaving  of  the  proceeds  of 
the  sale  of  real  estate  $399,81  to  be  distributed.  That  after 
paying  the  expenses  of  administration  there  remained  in  court, 
of  the  proceeds  of  the  personal  estate,  the  said  sum  of  $2676,44 
also  to  be  distributed.  The  two  sums  in  court,  to  be  distributed, 
amounting  to  $2976,25.  The  decree  abo  stated  that  the  indi- 
vidual debts  of  the  deceased  amounted  to  $5098,54  The  de- 
cree then  stated  that  William  James  and  John  James  were 
creditors  of  the  deceased,  and  mentioned  the  amount  owing  to 
them  and  the  other  creditors  respectively,  and  ordered  that  the 
moneys  in  court  be  paid  out  to  them  in  ratable  proportions, 
which  would  entitle  them  to  be  paid  at  the  rate  of  58  cents  and 
3-lOths  of  a  cent  upon  the  dollar,  &c.  The  decree  then  stated 
that  the  deceased,  at  the  time  of  his  death,  together  with  the 
appellants  Willet  S.  Robbins  and  Edmund  Kirby,  were  indebted 
jointly  as  partners  in  the  sum  of  $585,73,  and  that  the  latter 
had  paid,  since  the  death  of  Halloweli,  to  the  creditors  of  the 
copartnership  $220  in  full  satisfaction  thereof,  and  directed  that 
one  half  of  that  sum,  to  wit,  the  sum  of  $llOj  be  allowed  to 
said  Kirby  and  Robbins  as  survivors,  &c.  and  that  the  same  be 
paid  to  them  out  of  any  surplus  there  might  be  after  payment 
of  all  the  individual  debts  of  the  deceased,  with  interest  from 
the  first  of  March,  1846.  The  decree  also  recited  that  the  said 
Kirby  and  Robbins  as  such  survivors  as  aforesaid,  had  an  unli- 
quidate-d  account  of  $3657,90,  which  they  claimed  as  a  balance 
due  them  from  the  estate  of  the  deceased,  arising  out  of  their 
joint  business,  which  account  was  made  up,  among  other  things 
of  joint  debts  paid  by  them  since  the  death  of  Hallowell,  and 
contained  credits  of  property  received  by  them  since  the  death 
of  Hallowell,  belonging  to  the  copartnership.  And  it  appearing 
that  the  individual  debts  of  the  deceased  would  more  than  ab* 
sorb  the  money  in  court,  it  was  ordered  that  the  said  accounl 
of  Kirby  and  Robbins,  as  such  survivors,  be  allowed  and  paid 
out  of  any  such  surplus  money  there  might  be  after  the  pajw 
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ment  10  fiiU  of  all  the  individual  debts  of  the  deceased.  The 
surrogate's  retura  stated  that  on  the  3d  of  September,  1846,  be 
made  an  order  requiring  notice  to  be  given,  Sec.  that  the  distri* 
bution  of  the  moneys,  &c.  would  be  made  according  to  law  at 
his  office  in  Rochester  on  the  29tb  of  October  then  next,  which 
notice  was  duly  published.  On  the  said  29th  of  October  the 
administrators  and  creditors  of  the  estate  appeared,  when  the 
hearing  of  the  matter  was  adjourned  from  time  to  time  until 
the  17ih  of  December,  1846,  and  on  that  day  the  order  or  de- 
cree of  distribution  was  made  as  above.  The  return  detailed 
particularly  all  the  proceedings  had  by  and  before  the  surrogate, 
touching  the  distributiouj  d^c.  It  showed  that  the  deceased, 
Jeffries  Hallowell,  and  the  appellants  were,  at  the  time  of  the 
death  of  Hallowell,  and  bad  been  for  some  time,  copartners  io 
the  business  of  buying  and  selling  produce,  in  which,  by  the 
terms  of  the  partnership  the  said  Hallowell  was  to  share  on^ 
half  of  the  losses  and  one  half  of  the  profits,  and  the  appellants 
were  in  like  manner  to  share  one  half  of  the  losses  and  one  half 
of  the  profits.  It  also  appeared  by  said  return  that  the  claims 
so  allowed  by  the  surrogate  in  favor  of  the  appellants,  arose  out 
of  the  partnership  transactions  aforesaid.  The  petition  of  ap- 
peal alledged  for  error  in  the  decree,  that  the  claims,  although 
allowed  and  established  by  and  before  the  surrogate,  were,  by 
the  decree,  postponed  to  the  debts  owing  by  the  deceased  indi« 
vidually.  That  the  appellants  should  have  been  permitted  to 
Qome  in  and  share  equally  with  the  other  creditors  of  the  de- 
ceased. None  of  the  persons  who  were  intended  by  the  petition 
of  appeal  to  be  made  parties  respondents,  answered  the  same, 
except  William  and  John  James,  who,  by  their  answer,  denied 
that  tlie  appellants  were  creditors  of  the  estate  of  said  Hallowell, 
er  that  any  proof  whatever  was  given  or  adduced  on  the  hear- 
ing before  the  surrogate,  by  the  appellants,  io  support  of  th^ir 
Ifudelaiai. 

B.  Darwin  SmUk^  for  the  appellants. 

V 

J^  Qrjfin  4r  D.  Woodf  for  the  respondents. 
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By  the  Oniric  Welles,  J.  With  respect  to  the  question 
whether  the  appellants'  demand  was  established  by  sufficient 
evidence  before  the  surrogate,  it  is  to  be  remarked  that  the  re- 
turn assumes  to  state  what  the  facts  were  in  regard  to  the  claim. 
It  does  not  state  what  the  evidence  of  those  facts  was.  We  are 
to  presume  that  they  were  legally  ascertained  by  the  surrogate, 
upon  sufficient  evidence.  If  it  were  not  so,  the  respondents 
could  have  obtained  a  further  return  from  the  surrogate,  show- 
ing whether  any  and  what  evidence  was  given  in  support  of 
the  claim.  {Halsey  v.  Van  Amringe  and  wife^  6  Paige,  12.) 
The  claims  of  the  appellants,  as  appears  by  the  decree  and  also 
by  the  return,  consisted  of  two  demands,  one  of  $3657,90,  and 
the  other  of  $110.  The  following  is  what  the  return  states  in 
relation  to  them.  <'  Messrs.  Kirby  &,  Robbins  presented  for  al- 
lowance a  claim  against  the  said  estate — the  balance  of  an  un- 
liquidated partnership  account,  and  three  notes  of  hand,  and 
two  other  claims — which  claims  I  allowed,  and  which  must  give 
precedence  to  individual  claims,  and  placed  them  in  the  second 
class  of  debts  (see  schedule  A)  upon  the  following  facts.  The 
unliquidated  account  of  Kirby  &  Robbins  of  03657,90  was 
against  Jeffi-ies  Hallowell,  deceased,  in  his  individual  capacity, 
and  not  a  copartnership  account,  as  their  counsel  alledges. 
The  facts  in  the  case  are  these.  In  1840,  Messrs.  Kirby  &, 
Robbins  resided  in  the  city  of  New-York,  and  were  engaged  in 
business  as  commission  merchants,  Jeffries  Hallowell,  the  de- 
ceased, resided  in  Rochester,  and  was  engaged  in  general  pro> 
duce  business,  milling,  &c.  In  that  year  Kirby,  Robbins  and 
Hallowell  entered  into  a  verbal  agreement  or  arrangement  as 
follows :  Hallowell  was  to  purchase  wheat,  flour,  oats,  butter, 
and  all  other  produce  on  which  he  might  believe  money  could 
be  made,  on  joint  account.  Hallowell,  to  raise  the  necessary 
means  and  funds  to  make  the  purchases,  and  transact  the  busi- 
ness, was  to  draw  his  drafts  in  his  private  name  upon  time,  cm 
Messrs.  Kirby  6o  Robbins,  New- York,  and  procure  their  dis- 
count at  the  banks  in  the  city  of  Rochester.  He  was  to  sell  the 
property  where  he  thought  best,  or  ship  the  property  to  New- 
York  to  Messrs.  Kirby  d&  Robbins  for  them  to  selL    Hallowell 
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was  to  share  one  half  of  the  losses  and  one  half  of  tl^e  prc^ts, 
and  Messrs.  Kirby  &  Robbins  the  same,  each  receiving  no  com- 
pensation for  personal  services  in  the  transaction  of  the  business. 
The  joint  business  had  been  settled  up  to  Febi'uary,  1843.  Un- 
der the  foregoing  arrangement  a  large  business  was  transacted 
and  was  continued  until  the  death  of  Hallowell.  The  unliqui- 
dated account  presented  is  made  up  of  the  profits  and  losses,  the 
payment  of  a  portion  of  the  drafts  drawn,  the  payment  of  debts 
contracted,  in  the  business,  by  Hallowell,  and  the  property  on 
hand  at  the  death  of  Hallowell,  <fec.  The  other  demands  pre- 
sented by  Messrs.  Kirby  &  Robbins  are  as  follows."  The  return 
then  set  forth  at  length  two  accounts  against  the  estate  of  Jef- 
fries Hallowellj  one  in  favor  of  Eli  Hart,  amounting  to  $186,97, 
and  one  in  favor  of  E«  D.  Ely  for  $65  ;  and  then  proceeded  as 
follows :  '^  And  three  promissory  notes,  each  for  one  huiktred 
dollars,  payable  one  year  after  date  to  the  order  of  C.  Frost  d& 
Co.  at  the  Rochester  City  Bank,  and  dated  Dec.  6th,  1B43,  Jan. 
16th,  1844,  and  March  4th,  1844,  respectively.  These  demands 
Messrs.  Kirby  &  Robbins  took  up  by  the  payment  to  the  hold- 
ers of  the  sum  of  $220,  as  follows : 

The  demand  of  Eli  Hart  &  Co.  at $100 

"        "  E.  D.  Ely  for  damages,    -    .    -    .         20 

Three  notes  of  $100  each  to  C.  Frost  &  Co.  ^  -    -     -     100 


$220" 
The  above  accounts  in  favoi*  of  Hart  and  Ely,  and  the  notes 
to  Frost  <k  Co.  must  be  the  joint  debts  owing  by  Hallowell,  Kir- 
by &,  Robbins  referred  to  in  the  decree  as  amounting  to  $585- 
73,  which  the  appellants  had  satisfied  by  paying  $220,  one  half 
of  which  was  allowed  as  a  debt  due  the  appellants  from  the  es- 
tate of  Hallowell.  The  diflference  in  the  aggregate  amounts 
would  probably  be  accounted  for  by  computing  interest  oa  the 
three  notes  to  Frost,  &c. 

Ought  the  claims  of  these  appellants^  or  any  part  of  them,  to 
have  been  placed  by  the  surrogate  on  a  par,  or  in  the  same  class, 
with  debts  owing  by  the  decedent  mdividoallj,  in  the  distdbo* 
tion  of  these  moneys'} 
Vol,  VIL  48 
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It  is  a  settled  rule  of  equity,  that  iq  marshalling  the  assets  of 
a  deceased  partner,  the  partnership  property  is  to  be  first  applied 
to  the  payment  of  partnership  debts,  and  that  until  such  debts 
arc  all  paid  no  creditor  of  the  individual  partner  is  entitled  to  any 
share  in  the  assets  of  the  partnership.  Also,  that  the  separate 
creditors  of  the  deceased  partner  are  entitled  to  priority  over  the 
creditors  of  tlie  partnership,  in  respect  to  the  separate  estate  of 
the  deceased  partner.  {Payne  v.  Mathews,  6  Paige,  20.  Bu- 
chan  V.  Sitmfier,  2  Barb.  Ch,  Rep,  197.  Story  on  Part,  l§  363, 
384,  365,  376.  Stofy's  Eq,  Jar,  §  675;  Jackson  v.  Cornell,  1 
Saiulf.  Ch,  Rep,  348.    3  Kent's  Cotiu  264,  265,  3d  ed,) 

It  is  equally  well  settled  that  the  partnership  eifects  are  liable 
to  each  member  of  the  firm,  for  the  purpose  of  equalizing  and 
adjusting  their  claims  in  relation  td  the  partnership  fund.  That 
the  claim  of  one  member  of  a  firm  upon  the  firm,  arising  out  of 
partnership  transactions,  such  as  the  payment  of  partnership  debts, 
investment  of  more  than  his  share  of  capital,  &c.  entitles  such 
partner  to  priority  in  the  distribution  of  the  partnei'ship  funds, 
over  a  creditor  of  an  individual  partner  In  such  case  the  mem- 
ber of  the  firm  paying  the  debts  or  investing  more  than  his 
share  of  the  capital,  becomes  a  creditoi^  of  ihe  firm.  And  by  the 
same  rule  of  reciprocity,  a  creditor  of  an  individual  member  of 
the  partnei*ship  is  entitled  to  preference,  as  regards  the  separate 
property  of  such  partner,  over  such  creditor  of  the  firm.  {Buchan 
V.  Sumner,  2  Barb,  Ch,  Rep  197.  Taylor  v.  Fields,  4  Vesey, 
396.  Ex  parte  King,  17  Id.  115.  NichoU  v.  Mumford,  4 
John,  Ch,  622.) 

Testing  the  present  case  by  these  rules,  it  is  clear  that  the 
appellants  were  properly  postponed  to  the  individual  creditors  of 
the  decedent.  Their  relation  to  his  separate  estate  is  not 
changed  by  their  paying  debts  against  the  firm  since  the  death 
of  their  partner.  They  stand  in  the  place  of,  and  represent,  the 
creditors  whose  debts  the^  have  paid,  who  can  only  come  in  for 
a  share  of  the  assets  of  the  estate  afler  the  individual  debts  shall 
be  paid.  And  on  the  same  principle  the  claims  of  individual 
creditors  are  entitled  to  priority  over  those  of  the  surviving  mem* 
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bers  of  the  firm  growing  out  of  the  partnership  transactions, 
such  as  this  claipi  of  $3657,90  appears  to  have  been. 

The  case  of  Payne  v.  Mathews,  (supra,)  is  in  sonic  rcspccls 
opposed  to  such  application  of  the  rules  above  stated.  In  that 
case  Chancellor  Walworth,  after  fully  recognizing  the  rule  that 
joint  creditors  of  a  copartnership  are  entitled  to  payment  out  of 
the  property  and  efiects  of  the  firm,  in  preference  to  the  separate 
creditors  of  the  individual  copartners,  and  that  such  separate 
creditors  have  a  corresponding  right  to  priority  in  payment  out 
of  the  individual  estate  of  the  copartners,  iq  case  of  the  death 
or  bankruptcy  of  the  latter,  over  the  partnership  creditors,  held 
that  a  balance  due  a  surviving  copartner  on  account  of  the  co- 
partnership transactions  was  entitled  to  come  in  equally  with 
<yeditors  of  the  individual  deceased  partner  in  the  distrihutjoa 
of  his  individual  estate.  He  places  the  decision  of  the  question 
upon  those  sections  of  the  revised  statutes  which  direct  in  seve- 
ral cases  the  distribution  of  the  estates  of  deceased  persons. 
(2  jR.  &  87,  §  27 ;  112,  §  73 ;  453,  i  37.)  He  remarks  that  '^  the 
principle  adopted  by  the  revised  statutes  is,  that  equality  among 
creditors  is  equity,  in  relation  to  the  distribution  of  the  estate  of 
an  insolvent  decedent,  except  in  those  cases  where  the  creditor 
had  proceeded  to  judgment  against  the  decedent  before  his  death." 

If  it  be  true  that  the  statutes  referred  to  were  intended  to 
have  any  influence  upon  the  rules  in  question,  it  Seems  to  me 
that  they  amount  to  an  abolition  of  the  rules ;  at  least  so  far  as 
respects  their  reciprocit3^  If  the  statute  concerning  ihctluiics 
of  executors,  &c.  in  the  payment  of  debts  and  legacies  (2  R.  *S*. 
87,  ii  27,  28)  is  to  be  literally  observed,  an  executor  or  adminis- 
trator of  a  deceased  partner  has  only  to  inquire  after  creditoris 
by  '^  recognizances,  bonds,  sealed  instruments,  notes,  bills,  and 
unliquidated  demands  and  accounts,''  to  ascertain  those  belong- 
ing to  the  fourth  class  mentioned  in  the  statute.  And  he  is  not 
to  discriminate  whether  they  were  partnership  or  individual 
creditors.  He  is  only  to  ascertain  whether  the  decedent  was 
liable,  and  the  claimant's  creditor:^,  coming  within  the  descrip- 
tion of  the  fourth  class,  and  the  debt  must  be  paid  ratably  with 
any  others  of  the  same  statute  doss.    No  matter  if  a  solvent 
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flrttt,  of  which  the  decedent  died  a  member,  is  also  liaUe  for  ^ 
same  debt.  A  creditor,  in  such  a  case,  would  be  under  no  obli- 
gation to  exhaust  his  remedy  upon  the  partnership  effects  before 
coming  in  for  his  share  of  the  individual  property  of  the  deceased 
partner. 

I  do  not  believe  the  statute  requires  such  a  construction,  or 
was  intended  to  have  such  an  effect.  It  provides  for  the  order 
of  payment  of  "  the  debts  of  the  decectsed,^  dividing  them  into 
four  classes ;  and  no  violence  will  be  done  to  its  language  by 
understanding  its  provisions  as  subject  to  the  existing  rules  in 
equity  in  relation  to  the  marshalling  of  the  assets  of  deceased 
partners  and  of  the  partnership  estate.  The  rules  referred  to 
have  been  considered  in  force  as  much  since  the  revised  statutes 
took  effect  as  before.  They  are  rules  of  equity  which  were  nevir^ 
intended  to  be  disturbed  or  affected  by  the  statute.  Before  the 
revised  statutes  a  different  rule  of  distribution  prevailed,  and 
which,  if  literally  observed  and  applied,  in  all  cases,  would  con- 
flict with  the  above  rules  of  equity  as  much  as  the  one  estab- 
lished by  the  revised  statutes. 

I  think  that  part  of  the  decree  of  the  surrogate,  appealed  from 
by  the  appellants,  should  be  affirmed  with  costs. 

Decree  accordingly: 


•««•> 


New- York  General  Term,  November,  1849.    Jones,  Ed- 
monds, and  Edwards,  Justices. 

Welch  vs.  Lynch. 

To  a  declaration  in  debt  on  judgment,  the  defendant  pleaded,  Ist.  nccoid  and 
■atitfaction  hj  tbc  turning  out  and  acceptance  of  certain  goods  in  the  deftnd* 
anl*8  atore,  and  2d.  that  the  jadgment  wa<  rendcTcd  on  a  cognovit  containing 
a  condition  that  the  judgment  should  be  satisAed  out  of  certain  specified  prop* 
city  of  the  defendant,  and  no  other,  and  that  such  property  was  so  appfied  hy 
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ttMDi  of  an  ezecotioa  inued  apon  the  jatlgment.  The  plaintiff  npUed,  takiaf 
iiMie  upoa  the  first  plea.  He  alao  replied  to  the  leeoad  plea,  not  denying  any 
of  the  facts  therein  elated,  in  respect  to  the  condition  annexed  to  the  cogno^it^ 
or  the  sale  of  the  defendant's  property  upon  the  execution,  but  taking  issue  on 
on  averment  in  the  plea  that  on  each  sale  the  property  sold  for  $3000.  On 
demnner  to  the  replication  it  was  held  good,  and  the  cause  went  to  trial  oa 
the  issoes  of  fact.  Held  that  on  the  trial,  evidence  of  the  accord  and  satisfae- 
tion  was  admissible ;  it  not  being  competent  for  the  court,  at  nisi  prius,  to  pais 
upon  the  question  as  to  the  validity  of  the  plea  of  accord  and  satisfaction. 

Bdd  also  that  the  second  plea  was  not  a  plea  of  accord  and  satisfaction,  but  wnt 
a  plea  that  the  debt  had  been  levied  upon  aji.fa.  and  was  therefore  good. 

Beldfurtker,  that  upon  that  plea  the  amount  levied,  upon  the  execution,  was  ma- 
terial \  and  that  the  demurrer  was  therefore  properly  overruled. 

Also  Held  that  it  was  competent  for  the  defendant,  on  the  trial,  to  give  the  judg- 
ment record  and  the  execution  in  evidence,  for  the  purpose  of  proving  his  plea. 

Error  to  the  New-York  common  pleas.  The  declaration 
was  in  debt,  on  a  judgment  recovered  in  the  New-York  common 
pleas  in  May  term,  1844,  by  Lynch  against  Welch  for  $2505,37 ; 
admitting  a  payment  of  $1363,63  made  thereon  by  Welch  on 
the  25th  of  June,  1844;  and  claiming  that  $1141,74  still  re- 
mained due  upon  such  judgment.  The  declaration  also  con- 
tained the  common  money  counts.  The  defendant  pleaded 
two  pleas.  1st.  That  after  the  confession  of  the  judgment 
declared  on,  to  wit,  on  the  25th  of  June,  1844,  the  defendant 
delivered  to  the  plaintiff  all  and  singular  the  property  and  effects 
of  the  defendant,  of  great  value,  to  wit,  of  the  value  of  $3000, 
being  the  same  property  and  effects  of  the  defendant  then  in 
the  store  No.  57  West  Broadway,  corner  of  Reade-street,  in  the 
city  of  New-York,  consisting  of  a  stock  of  groceries,  fixtures, 
&c.  and  being  the  same  previously  sold  to  the  defendant  by  the 
plaintiff,  in  full  satisfaction  and  discharge  of  the  said  judgment, 
and  of  all  the  said  sums  of  money  in  the  first  count  of  the 
plaintiff's  declaration  mentioned,  and  of  the  several  promises 
and  undertakings  for  which  the  judgment  was  confessed; 
which  property  and  effects  the  plaintiff  accepted  and  received 
of  and  from  ttie  defendant,  in  full  satisfaction  and  discharge  of 
the  judgment,  and  of  all  the  sums  of  money  mentioned  in  the 
first  count  of  the  declaration,  and  of  the  several  promises  and 
undertakings  for  which  the  judgment  was  confessed.    2d.  Ad- 
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mitiing  the  confession  of  the  judgment,  alledging  that  such  con- 
fession was  by  cognovit,  to  which  the  following  condition  was 
annexed :  "  The  execution  on  the  judgment  hereupon  entered^ 
to  be  levied  mid  satisfied^  at  any:  timey  upon  and  out  of  the 
property  atid  effects  of  the  deferulatU,  t/t  the  store  number  &7 
West  Broadway^  comer  of  Reade-street,  in  the  city  of  Nsuh 
Yorky  and  on  and  out  of  no  other  property  whatever  of  the 
said  defendant,^^  The  plea  then  alledged  that  after  judgment 
was  entered  upon  the  said  cognovit,  a  fi.  fa,  was  issued  to  the 
sheriff  of  New-York,  thereon,  against  the  goods  and  chattels  of 
the  defendant,  on  which  was  endorsed  a  direction  to  levy 
$2050,37  damages  and  costs,  with  interest  from  June  10th,  1844, 
besides  fees,  "  upon  and  out  of  the  property  and  effects  of  the 
defendant  in  the  store  No.  57  West  Broadway,  and  on  and  out 
of  no  other  property  of  the  defendant."  That  upon  such  execu* 
tioQ  the  sheriff  seized  certain  goods  and  chattels  of  the  defend* 
ant,  of  great  value,  to  wit,  of  the  value  of  $3000,  being  the  same 
property  mentioned  in  the  confession  of  judgment,  and  sold  the 
same  at  public  sale,  for  $3000,  and  delivered  the  money,  after 
deducting  his  fees  and  charges,  to  the  plaintiff;  concluding  with 
a  verification,  and  prayer  of  judgment.  The  defendant  also 
pleaded  nil  debet. 

The  plaintiff  replied  to  the  first  plea,  taking  issue  thereon. 
To  the  second  plea  he  replied,  that  the  property  and  effects  of 
the  defendant,  mentioned  therein  were  not  sold  by  the  sheriff, 
under  and  by  virtue  of  the  fi,  fa,  as  stated  in  said  plea,  for  the 
sum  of  $3000,  but  that  such  property  and  effects  were  sold  for 
a  much  less  sum,  to  wit,  the  sum  of  $1363,03,  over  and  above 
the  sheriff's  fees,  and  that  that  sum  was  paid  by  the  sheriff  to 
the  plaintiff,  and  was  the  same  sum  mentioned  in  the  plaiutifTs 
declaration,  as  paid  in  part  of  the  said  judgmen^. 

To  this  replication  the  defendant  demurred,  and  assigned  the 
following  causes :  That  the  plaintiff  had  not,  by  said  replica- 
tion, taken  issue  upon  the  matters  alledged  in  the  plea,  but  had 
attempted  to  take  issue  upon  a  matter  not  alledged  therein,  viz. 
tliat  the  property  and  effects  of  the  defendant  were  sold  by  the 
dieriff  for  the  precise  sum  of  $3000 ;  whereas  the  defendant 
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bad  not  offered  in  issue,  by  tbe  said  plea,  the  allegation  tbat 
tbe  pfoperty  and  effects  were  sold  for  any  particular  sum.  Also, 
that  the  plaintiff  had  attempted  to  take  issue  upon  an  immat^ 
rial  allegation,  laid  under  a  videlicit  in  the  plea,  and  that  the 
plaintiff  had  not  shown  that  such  property  and  effects  were  sold 
for  a  less  sum  than  the  amount  of  his  debt  and  costs.  The 
plaintiff  joined  in  demurrer. 

The  common  pleas  adjudged  the  replication  sufficient,  and 
overruled  the  demurrer.  It  awarded  a  venire,  to  try  the  issues 
of  fact;  staying  judgment  in  the  meantime.  On  the  trial  the 
plaiutiflf's  counsel  insisted  that  the  defendant  had,  by  his  plea, 
admitted  the  judgment  record  as  set  forth  in  the  first  count  of 
the  declaration ;  and  the  plaintiff  claimed  a  verdict  for  the 
amount  of  the  balance  of  the  judgment,  as  set  forth  in  said  first 
count,  with  interest.  The  defendant  produced,  and  offered  to 
read  in  evidence,  the  judgment  record  mentioned  in  the  first 
count  of  the  plaintifTs  declaration. 

The  counsel  for  the  plaintiff  objected  to  the  introduction  of 
said  record  in  evidence,  because  it  did  not  tend  to  prove  the 
issue  to  be  tried  in  the  cause,. and  because  the  defendant  hav- 
ing by  his  plea  admitted  the  judgment  declared  on,  could  not 
in  this  manner  show  a  variance,  or  otherwise  contradict  the 
allegations  in  said  declaration.  The  court  sustained  the  objec- 
tion and  rejected  the  record,  to  which  defendant's  counsel  ex- 
cepted. The  counsel  for  defendant  then  offered  to  prove  and 
read  in  evidence  a  writ  of  fieri  facias,  issued  to  collect  the 
amount  mentioned  in  said  judgment  record  and  the  indorsement 
thereon.  The  counsel  for  the  plaintiff  objected  to  the  introduc- 
tion of  said  ^./a.,  as  being  irrelevant,  and  not  tending  to  prove 
the  issue  to  t>e  tried.  Tbe  court  entertained  the  objection,  and 
refused  to  admit  such^.  fa,  to  be  proved  and  read  in  evidence,  to 
which  the  defendant's  counsel  excepted.  The  defendant's  coun- 
sel then  produced  and  offered  to  prove  and  read  in  evidence  the 
cognovit  on  which  said  record  was  founded,  and  to  prove  that 
the  same  was  taken  by  the  plaintiff  in  person.  The  counsel  for 
tbe  plaintiff  objected  to  the  introduction  of  said  cognovit  and 
evidence,  on  the  same  ground  that  the  judgment  record  was 
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tnitting  the  confession  of  the  judgment,  alledging  that  such  con- 
fession was  by  cognovit,  to  which  the  following  condition  was 
annexed :  "  The  execution  on  the  judgment  hereupon  entered, 
to  be  levied  and  satisfied,  at  any  time,  upon  and  out  of  the 
property  and  effects  of  the  defendatU,  iii  the  store  mwiber  57 
West  Broadway,  comer  of  Reade-street,  in  the  city  of  Nsw- 
York,  and  on  and  out  of  no  other  property  whatever  of  the 
said  defendaiUP  The  plea  then  alledged  that  afler  judgment 
was  entered  upon  the  said  cognovit,  a  fi.  fa,  was  issued  to  the 
sheriflT  of  New-York,  thereon,  against  the  goods  and  chattels  of 
the  defendant,  on  which  was  endorsed  a  direction  to  levy 
$2050,37  damages  and  costs,  with  interest  from  June  10th,  1844, 
besides  fees,  '^  upon  and  out  of  the  property  and  effects  of  the 
defendant  in  the  store  No.  57  West  Broadway,  and  on  and  out 
of  no  other  property  of  the  defendant."  That  upon  such  execu* 
tion  the  sheriff  seized  certain  goods  and  chattels  of  the  defend- 
ant, of  great  value,  to  wit,  of  the  value  of  $3000,  being  the  same 
property  mentioned  in  the  confession  of  judgment,  and  sold  the 
same  at  public  sale,  for  $3000,  and  delivered  the  money,  after 
deducting  his  fees  and  charges,  to  the  plaintiff;  concluding  with 
a  verification,  and  prayer  of  judgment.  The  defendant  also 
pleaded  nil  debet. 

The  plaintiff  replied  to  the  first  plea,  taking  issue  thereon. 
To  the  second  plea  he  replied,  that  the  property  and  effects  of 
the  defendant,  mentioned  therein  were  not  sold  by  the  sheriff, 
under  and  by  virtue  of  the  fi,  fa,  as  stated  in  said  plea,  for  the 
sum  of  $3000,  but  that  such  property  and  effects  were  sold  for 
a  much  less  sum,  to  wit,  the  sum  of  $1363,63,  over  and  above 
the  sheriff's  fees,  and  that  that  sum  was  paid  by  the  sheriff  to 
the  plaintiff,  and  was  the  same  sum  mentioned  in  the  plaintiff 's 
declaration,  as  paid  in  part  of  the  said  judgmen^. 

To  this  replication  the  defendant  demurred,  and  assigned  the 
following  causes :  That  the  plaintiff  had  not,  by  said  replica- 
tion, taken  issue  upon  the  matters  alledged  in  the  plea,  but  had 
attempted  to  take  issue  upon  a  matter  not  alledged  therein,  viz. 
tliat  the  property  and  effects  of  the  defendant  were  sold  by  the 
aberifT  for  the  precise  sum  of  $3000 ;  whereas  the  defendant 
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had  hot  offered  in  issue,  by  the  said  plea,  the  allegation  that 
the  property  and  effects  were  sold  for  any  particular  sum.  Also, 
that  the  plaintiff  had  attempted  to  take  issue  upon  an  immate- 
rial allegation,  laid  under  a  videlicit  in  the  plea,  and  that  the 
plaintiff  had  not  shown  that  such  property  and  effects  were  sold 
for  a  less  sum  than  the  amount  of  his  debt  and  costs.  The 
plaintiff  joined  in  demurrer. 

The  common  pleas  adjudged  the  replication  sufficient,  and 
overruled  the  demurrer.  It  awarded  a  venire,  to  try  the  issues 
of  fact ;  staying  judgment  in  the  meantime.  On  the  trial  the 
plaintiff's  counsel  insi.sted  that  the  defendant  had,  by  his  plea, 
admitted  the  judgment  record  as  set  forth  in  the  first  count  of 
the  declaration;  and  the  plaintiff  claimed  a  verdict  for  the 
amount  of  the  balance  of  the  judgment,  as  set  forth  in  said  first 
count,  with  interest.  The  defendant  produced,  and  offered  to 
read  in  evidence,  the  judgment  record  mentioned  in  the  first 
count  of  the  plaintiff's  declaration. 

The  counsel  for  the  plaintiff  objected  to  the  introduction  of 
said  record  in  evidence,  because  it  did  not  tend  to  prove  the 
issue  to  be  tried  in  the  cause,. and  because  the  defendant  hav- 
ing by  his  plea  admitted  the  judgment  declared  on,  could  not 
in  this  manner  show  a  variance,  or  otherwise  contradict  the 
allegations  in  said  declaration.  The  court  sustained  the  objec- 
tion and  rejected  the  record,  to  which  defendant's  counsel  ex- 
cepted. The  counsel  for  defendant  then  offered  to  prove  and 
read  in  evidence  a  writ  of  fieri  facias,  issued  to  collect  the 
amount  mentioned  in  said  judgment  record  and  the  indorsement 
thereon.  The  counsel  for  the  plaintiff  objected  to  the  introduc- 
tion of  said  fi'fa.,  as  being  irrelevant,  and  not  tending  to  prove 
the  issue  to  be  tried.  The  court  entertained  the  objection,  and 
refused  to  admit  such^.  fa.  to  be  proved  and  read  in  evidence,  to 
which  the  defendant's  counsel  excepted.  The  defendant's  coun- 
sel then  produced  and  offered  to  prove  and  read  in  evidence  the 
cognovit  on  which  said  record  was  founded,  and  to  prove  that 
the  same  was  taken  by  the  plaintiff  in  person.  The  counsel  for 
the  plaintiff  objected  to  the  introduction  of  said  cognovit  and 
evidenco,  on  the  same  ground  that  the  judgment  record  wa« 
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was  conditional,  the  performance  of  the  condition  was  esaential 
to  the  validity  of  the  exercise  of  the  power. 

The  order,  authorizes  the  guardian  to  release,  discharge  and 
cancel  the  bond  and  mortgage,  upon  receiving  from  James 
Swarthout  a  bond  and  mortgage  upon  unencumbered  real 
estate,  &c.  It  seems  to  me  that  it  can  not  admit  of  a  doubt  that 
before  the  guardian  could  have  any  power  to  act  under  Ibis 
provision,  he  must  have  received  the  bond  and  mortgage,  accord* 
ing  to  the  directions  of  the  order.  It  is  averred  in  the  bill  that 
the  new  security,  contemplated  in  the  order,  was  never  taken, 
and  there  is  no  proof  in  the  case  that  it  was.  If  it  was  not  ta- 
ken, it  follows  inevitably  that  Miller,  in  assuming  to  discharge 
the  mortgage,  acted  without  authority,  unless  he  possessed  the 
requisite  power  independent  of  the  particular  provision  which 
assumes  to  confer  it.  If  so,  it  was  by  virtue  of  his  general 
powers  as  general  guardian. 

Admitting  that  as  general  guardian  he  could  discharge  this 
mortgage,  provided  the  order  had  been  silent  in  relation  to  it, 
and  had  giveq  no  directions  on  the  subject,  I  think  the  fact  that 
the  order  gives  special  directions  in  relation  to  the  power  in 
question,  amounts  to  a  restriction  of  the  power ;  and  that  the 
fair  and  reasonable  construction  of  the  order  is,  that  the  power 
to  discharge  the  mortgage  was  connected  with  a  condition  pre- 
cedent, that  the  moneys  should  be  first  secured  upon  other  prop- 
erty, according  to  the  provisions  of  the  order,  before  the  guardian 
would  be  authorized  to  discharge  the  mortgage.  This  construc- 
tion, I  think,  derives  support  from  the  consideration  that  the 
leading  and  principal  object  of  the  proceeding  before  the  vice 
chancellor  was  the  cancellation  of  the  mortgage.  And  in 
making  an  order  to  effectuate  that  object,  the  couit  required  the 
taking  of  other  security  before  the  mortgage  should  be  discharged. 
The  guardian  in  this  case  was  constituted  a  special  agent  as 
respected  the  discharging  of  this  mortgage,  with  limited  and 
conditional  powers ;  and  his  acts  were  not  binding  upon  the  ia*> 
femts,  who  in  this  respect  were  his  principals,  unless  his  powers 
were  strictly  pursued. 

With  respect  to  the  question  whether  the  condition  was  per-^ 
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fimnedi  it  is  claimed  that  the  trust  of  a  guardian  is  an  office, 
and  that  in  the  absence  of  proof  to  the  contrary  it  will  be  pre* 
sttmed  that  he  has  done  his  duty  and  taken  the  security  required 
by  the  order.  I  doubt  very  much  whether  the  rule  of  presump* 
tion  referred  to  ever  applies  to  a  case  like  the  present  The 
guardian  is  a  mere  trustee,  and  in  my  opinion  neither  he  nor 
those  claiming  under  him,  or  claiming  a  benefit  from  his  acts, 
has  any  right  to  protection  under  the  rule.  That  where  the 
validity  of  his  acts  depends  upon  the  performance  of  a  condi- 
tion precedent,  it  must  be  proved,  as  much  as  in  any  other 
case.  To  hold  that  upon  this  question  the  burthen  of  proof 
was  upon  the  plaintiffs,  would  be  virtually  a  denial  of  justice. 
How  would  it  be  possible  for  them  to  prove  affirmatively  that 
the  security  was  not  taken?  The  order  did  not  restrict  the 
guardian  as  to  the  place  where  the  land  should  be  situated 
upon  which  the  new  security  was  to  be  taken ;  not  even  to  the 
state  or  territory — while  if  it  was  taken,  it  was  a  fact  which 
might  easily  be  shown,  or  might  have  been  ascertained  at  the 
time  the  subsequent  conveyances  and  incumbrances  by  Swar- 
thout  were  made. 

Again ;  the  discbarge,  as  well  remarked  by  Mr.  Justice  Hoyt, 
in  his  opinion  in  this  case,  on  its  face  did  not  show  that  the  se- 
curity had  been  taken.  On  the  contrary,  it  recited  that  the 
money  had  been  paid  to  Miller  on  the  bond  and  mortgage.  The 
payment  of  the  money  was  not  a  compliance  with  the  order. 
He  had  no  right  to  receive  the  money  and  discharge  the  mort- 
gage. It  would  have  been  breaking  up  the  investment  made 
by  Hunt  for  his  grandchildren,  and  defeating  his  benevolent 
purposes,  and  was  not  the  intention  of  the  court  in  making  the 
order.  But  I  apprehend  it  is  not  seriously  contended  that  any 
money  was  in  fact  received  by  Miller  as  guardian.  The  idea 
would  contradict  the  whole  history  of  the  case.  The  certificate 
of  the  clerk  of  Seneca  county  can  not  help  the  defendants.  Upon 
a  proper  search  being  made,  this  mortgage  would  be  found.  It 
would  be  seen  also  that  the  satisfaction  was  by  a  person  other 
than  the  mortgagee.  Common  prudence  would  lead  to  an  in* 
quicy  as  to  bis  authority  to  satisfy  it.    The  person  making  the 
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4*  WiOg€r9  for  the  plainiiflf. 
Wrn^  EnOf  for  the  defendant. 

JBy  lAe  Courts  BabculO}  J.  The  hueband  and  wife  (neiv 
plaiiltiflr)  executed  a  deed,  and  deposited  it  as  an  escrow^  to  i^ 
delivered  on  the  execution  of  a  certain  bond  and  mortgagei  the 
Imbltnd  eubsequently  requested  the  holder  of  the  deed  todeUvei: 
it;  waiving  the  performance  of  the  condition,  the  execution  of 
Um  mortgage.  The  judge  at  the  circuit,  charged  the  jury,  that 
Ibe  consent  of  the  husband  to  the  delivery  of  the  deed,  would 
(rind  the  wife,  and  thai  if  they  found  that  he  had  waived  th» 
perfonnance  of  the  condition,  and  requested,  and  consented  t0| 
the  delivery,  it  passed  the  title,  and  she  could  not  reoover.  The 
jury  found  for  the  defendant 

.  I  think  the  cbaige  was  right.  The  only  mode  by  which  the 
plaintiff  could  convey  was  the  statutory  mode,  by  signing  and 
•oknowledging  in  a  particular  form.  She  having  done  this,  had 
no  power  to  make  an  agreement  as  to  the  escrow.  That  wa^ 
the  act  of  the  husband.  He  had  a  right  to  waive  it ;  and  hav^ 
ing  done  so^  her  right  is  gone.  The  motion  for  a  new  trial 
musft  bo  denied 


Savs  Tkrm.    Bejbr^  the  same  Juiiie$$4 
DaAXB  and  wife  vs.  Price  and  RoBiifaoN« 

Kistpilton,  ftAer  haiiag  reeeiTed  AiU  coauniiiioiu  on  ft  fan  of  mooej  disoeto^  H 
be  inveited  by  them  for  the  benefit  of  a  legatee,  axe  not  entitled  to  cham  five 
per  cent  for  receiTing  and  paying  over  the  intereet  moneyi,  to  the  legatee,  aa* 
Bttstty.    They  can  only  ehaige  one  per  cent 

Appeal  from  a  decision  made  at  a  special  term  of  the  court 
The  complaint  alledged  that  the  defendants  were  the  sole  acting 
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executors  of  the  last  will  and  testameot  of  Gilbert  Hunteri  de- 
ceased ;  that  in  said  will  the  testator,  among  other  things,  di- 
rected his  executors  to  place  and  keep  $6000  at  interest  aa  the 
share  of  Julia  Ann  Smith,  now  the  above  plaintiff  Mrs.  Drake, 
mod  to  receive  such  interest  and  pay  the  same  over  yearly,  and 
every  year,  to  her  during  her  natural  life,  and  then  to  divide  the 
principal  among  her  lawful  heirs ;  that  the  defendants  had  had 
the  said  $5000  invested  since  the  decease  of  the  testator  in  the 
year  1842,  and  had  received  the  annual  interest  thereof  to  wit, 
the  sum  of  $300  per  annum,  since  that  time,  and  had  paid  part 
of  such  sum  to  such  Julia  Ann,  but  had  unlawfully  retained 
and  withheld  a  large  part  of  said  annual  interest,  to  wil,  #12 
each  year,  and  had  neglected  and  refused  to  pay  any  or  either 
of  such  sums  of  money  to  the  said  JuUa  Ann.  And  the  plain- 
tiffs averred  that  said  executors  had  received  and  paid  out  more 
than  $10,000  belonging  to  the  estate  of  the  testator  besides  the 
said  $6000  invested  for  the  said  Julia  Ann  Drake,  and  had  been 
allowed  and  had  received  the  sum  of  five  per  cent  on  the  first 
$1000  thereof,  and  two  and  a  half  per  cent  on  the  next  $4000 
thereof,  and  tliat  although  legally  entitled  to  claim  and  receive 
but  one  per  cent  on  all  the  above,  including  the  annual  interest 
payable  to  the  said  Julia  Ann^  they  yet  claimed  and  retained 
the  sums  aforesaid,  being  five  per  cent  thereon,  contrary  to  the 
statute  in  such  case  provided.  And  the  plaintiffs  claimed  a 
judgment  for  the  sum  of  $85,23,  being  the  aggregate  amount  of 
such  sums  with  the  interest  thereon. 

The  defendants  demurred  to  the  complaint  for  these  causes : 
1st  That  this  court  had  no  jurisdiction  of  the  persons  of  the  de- 
fendants ;  2d.  That  it  had  no  jurisdiction  of  the  subject  of  the 
action ;  3d.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

The  judge,  at  the  special  tenn,  aflter  hearing  arguments,  upon 
the  demurrer,  ordered  judgment  to  be  rendered  for  the  plaintiffs, 
for  the  amount  claimed ;  with  leave  to  the  defendants  to  answer, 
on  payment  of  costs.  From  this  judgment  the  defendants  ap- 
pealed. 
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W.  I.  Streeij  for  the  appellants. 
JbAft  Thampsonj  for  the  respondents. 

By  the  Court,  Barculo,  J.  The  defendants,  executors  of 
Hunter's  will,  invested  $6000  for  the  plaintiff,  Mrs.  Drake,  pur- 
suant to  directions  of  the  will,  to  pay  over  to  her  the  interest. 
This  they  have  done  for  several  years,  retaining  ^ve  per  cent  of 
the  interest  moneys  as  commissions,  after  having  had  full  com- 
missions on  settling  the  estate.  The  plaintifls  sue  to  recover 
back  four  per  cent,  contending  that  only  one  per  cent  can  law- 
fully be  taken.    I  so  decided  at  the  special  term. 

I  still  think  the  decision  right.  The  case  of  Valentine  v.  Voir 
entine,  (2  Barb.  Ch.  Rep.  430,)  is  an  authority  for  saying  that 
commissions  are  not  to  be  taken  in  two  capacities,  i.  e.  as  exec- 
utors and  as  trustees.  And  although  in  Vanderheyden  v.  Yonder- 
heyden,  (2  Paige,  287,)  full  commissions  were  allowed  upon  the 
annual  receipts  and  disbursements,  yet  it  was  solely  upon  the 
ground  that  the  annual  rests,  made  for  the  purpose  of  charging 
interest  against  the  guardian,  were  to  be  considered  annual  set- 
tlements of  the  accounts.  It  seems  to  me  that  this  case  is  a 
mere  continuance  of  the  executor's  duties,  and  that  having  re- 
ceived full  commissions  on  $5000,  they  can  only  take  one  per 
cent  upon  the  proceeds  of  the  fund,  and  are  not  permitted  to  be- 
gfin  anew  every  year. 

The  judgment  should  be  affirmed  with  costs. 

Judgment  affirmed. 
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March  and  Guivits  vs.  The  People. 

An  indictment  for  a  cooipiiacj  to  cheat  and  defraud,  mmt  wt  lorth  the  paitiea- 
lar  means  intended  to  be  uied  by  the  conspirators,  to  compass  the  alledged 
fVand. 

To  constitute  the  offence  of  conspiracy,  there  most  be  a  conspiracy  to  cheat  and 
defraud  some  pezson  of  his  property.  Although  there  may  have  been  an  inten- 
tion to  defraud,  yet  if  the  means  used  could  not  possibly  have  that  effeet|  the 
offence  is  not  complete. 

On  an  indictment  against  two,  for  a  conspiracy  to  cheat,  the  judgment  should  be 
against  each  defendant,  seTerally,  and  not  against  them  jointly. 

Error  to  the  general  sessions  of  Herkimer  county.  The 
defendants  were  indicted  for  a  conspiracy.  The  indictment  al- 
ledged  that  on  the  13th  day  of  January,  1848,  at  Little  Falls  in 
said  county,  N.  S.  Benton  and  William  Barrett  had  a  demand 
against  the  defendant  March  amounting  to  $77 ;  and  that  the 
defendants,  unlawfully,  wickedly,  and  maliciously  contriving, 
devising  and  intending  to  cheat,  deceive  and  defraud  them  out 
of  the  said  demand,  did  between  themselves  conspire,  combine, 
confederate  and  agree  together  falsely  and  fraudulently  to  cheat, 
deceive  and  defraud  the  said  Benton  and  Barrett  out  of  the  said 
demand;  that  the  defendants,  in  pursuance  of,  and' according 
to  the  said  conspiracy,  combination  and  confederacy  did  by  cer- 
tain false,  fraudulent,  injurious  and  artful  acts  and  devices  pro- 
cure and  induce  the  said  Barrett  to  take  into  his  possession  as 
payment  of  said  demand  from  the  said  Peter  March,  in  the 
presence  of  the  said  Guivits,  under  the  false  and  fraudulent  pre- 
tence that  they  were  bank  notes  of  the  value  of  |I77,  certain 
worthless  paper  and  fraudulent  pictures,  and  falsely  and  fraud- 
ulently insisted  and  declared  that  by  such  false  and  fraudulent 
acts  and  devices  the  said  demand  was  paid  and  satisfied ;  and 
then  and  there  further  falsely  and  fraudulently  averred  and  in* 
mated  that  the  said  Peter  March  had,  by  the  acts  aforesaid  paid 
and  discharged  the  said  demand,  in  bank  notes  of  the  value  of 
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f  77 ;  contrary  to  the  statute,  &c.  The  indictment  contained 
a  second  count,  similar  to  the  first.  The  defendants  pleaded 
not  guilty.  On  the  trial  it  was  proved  that  Benton  and  Bar* 
rett  had  a  judgment  against  March,  upon  which  an  execution 
had  been  issued,  and  his  land  had  been  advertised  for  sale,  by 
the  sheriff.  That  March  called  on  Barrett,  and  pretended  that 
lie  wanted  to  pay  the  judgment,  the  amount  due  upon  which 
was  ascertained  to  be  about  $77 ;  that  after  calling  at  Barrett's 
office  several  times,  in  the  course  of  the  day,  and  conducting 
very  suspiciously,  he  followed  Barrett  to  his  lodgings,  about 
dusk,  accompanied  by  Guivits,  and  said  they  had  come  to  pay 
the  debt,  and  asked  Barrett  if  he  recollected  the  amount  That 
March  then  asked  Guivits  for  the  money,  and  the  latter  took 
out  a  roll  of  something  which  resembled  bank  notes,  and  turned 
them  over,  as  if  counting  the  amount  He  then  rolled  them  up, 
and  after  laying  a  piece  of  silver  money  upon  the  roll,  banded 
it  to  March.  The  latter  laid  the  roll  on  Barrett's  knee,  saying 
'<  there  b  your  money.  I  have  paid  you.  Now  don't  ask  me 
for  it  any  more."  Barrett  took  up  the  roll,  supposing  it  to  be 
bank  notes,  but  on  examination  he  found  it  to  consist  of  15  or 
20  engraved  tradesmen's  advertisements,  ice.  worth  nothii^ 
whatever.  On  seeing  the  figures  100  upon  some  of  the  papers 
Barrett  observed,  "  there  is  some  mistake  or  fraud  about  this," 
and  endeavored  to  make  March  take  back  the  roll ;  and  told 
him  that  he  should  not  receive  it  as  payment  March  refused 
lo  take  it  back,  saying, ''  I  paid  you  good  money,  and  now  you 
want  to  palm  that  off  on  to  me."  Guivits  remarked,  ^^  Do  you 
suppose  I  let  him  have  that  shoemaker's  bill  ?  I  paid  him  good 
money."  "  Tes,"  said  March,  '<  it  was  good  money  you  let  me 
have^  and  I  paid  it  over  to  him ;  and  he  now  wants  to  palm  this 
on  to  me  "  At  the  time  of  this  conversation  neither  of  the  de- 
fendants had  seen  either  of  the  papers  contained  in  the  roll,  af- 
ter the  roll  was  handed  to  Barrett.  At  the  time  the  roll  wa« 
handed  to  Barrett,  by  March,  the  latter  did  not  ask  for,  or  obtaiBi 
a  vecMpt  ix  discharge  of  the  judgment 

The  jury  fnmd  the  defendants  guilty  of  a  conspiracy  to  cbeai 
and  dsftaud  Benton  and  Barrett,  and  the  court  senteaoed  them 
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to  pay  a  floe  of  $100*    To  reverse  this  judgmant  tlie  definidaata 
brought  a  writ  of  error. 

D.  Lake,  for  the  plaintifls  in  error. 

O.  B,  Juddj  (district  attorney,)  for  the  people. 

By  the  Courts  Pratt,  J.  It  is  perfectly  obvious  from  tlto^ 
terms  of  the  statute  defining  the  crime  of  conspiracy,  that  the 
indictment  should  set  out  the  particular  means  intended  to  ba 
used  by  the  conspirators  to  compass  the  alledged  fraud.  The 
indictment  is  based  upon  the  4th  and  5th  subdivisions  of  the 
8th  section,  which  reads  as  follows :  "  If  two  or  more  persooB 
shall  conspire  either  to  cheat  and  defraud  any  person  of  any 
property,  by  any  means  which  are  in  themselves  criminal ;  or 
by  any  means  which,  if  executed,  would  amount  to  a  cheat,  or 
to  obtaining  money  or  property  by  false  pretences,  they  shall  be 
deemed  guilty  of  a  misdemeanor."  (2  R.  S.  691.)  It  is  clear 
that  under  this  statute  the  particular  means  intended  to  be  used 
should  be  alledged,  in  order  that  the  court  may  see  whether 
they  are  in  themselves  criminal,  or  amount  to  a  cheat,  or  ob- 
taining goods  by  false  pretences.  Every  indictment  must  con- 
tain a  certain  description  of  the  crime  of  which  the  defendant  is 
accused,  and  a  statement  of  the  facts  by  which  it  is  constituted. 
{I Chit. Cr.L.  169.  9Cotren,586.  3Denio,9h  l8Wend.3ir.) 
It  has  frequently  been  held  that  an  indictment  for  obtaiiiing 
money  by  false  pretences  should  set  out  the  particular  pretences 
which  constituted  the  offence.  (2  T.  R.  586.  Ecisfa  Crcmn 
L.  837.    13  Wend.  317.    9  Id.  191.    11  Id.  657.) 

So  an  indictment  for  a  cheat  must  set  forth  the  means  by 
which  the  cheat  was  effected.  (2  T.  R.  586.  Easfs  C.  L. 
837.  3  ChU.  Cr.  i.999.  2  Strange,  1127.  9  Chwen,  596.) 
It  would  therefore  seem  to  follow  that  when  the  chaige  is  a 
conspiracy  to  commit  those  crimes  the  indictment  should  be 
equally  explicit.  And  such  was  the  decision  cS  the  court  for 
the  correction  of  errors  in  Lambert  v.  The  Peaphi  (9  GouMb 
578.)    In  that  case  the  dedaon  was  made  by  a  bare  niia}0fil|r. 
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flat  the  dis9eotiiig  opinions  were  based  upon  the  assnmptiofi  AtA 
ft  conspiracy  to  defraud  any  one  of  his  property,  by  any  meana^ 
constituted  a  crime.  But  the  revised  statutes  have  put  that 
question  at  rest,  by  defining  the  crime,  in  accordance  with  the 
decision  of  the  majority  of  the  court  in  that  case ;  and  thus  re- 
stricting  the  offence  to  much  narrower  limits  than  the  dissent- 
ing members  of  the  court  assumed  the  law  to  restrict  it.  {Rev. 
N^tes,  3  R.  S.  825.  2  R.  S.  692,  and  note  to  case  above  cUed.) 
Under  the  statute,  therefore,  it  is  clear  that  the  indictment 
riiould  set  out  the  means  intended  to  be  used  by  the  conspir- 
ators. 

Tested  by  this  rule,  the  indictment  in  this  case  is  clearly  de- 
fective. 1st.  The  means  set  out  in  the  indictment  do  not  show 
that  the  accused  intended  to  employ  any  means  which  were  in 
themselves  criminal,  or  which  would  amount  to  a  cheat,  or  ob- 
taining goods  by  false  pretences^  It  seems  that  the  defendants 
induced  Barrett  to  take,  or  rather  left  with  him,  some  worthless 
pictures,  pretending  they  were  bank  notes.  But  it  does  not  ap- 
peac  that  any  body  was  deceived.  The  mere  fact  of  kaving 
those  pictures  with  Barrett,  and  calling  them  bank  bills,  in  itself 
would  be  a  very  harmless  amusement.  It  would  constitute  nei^ 
ther  a  crime  nor  a  cheat. 

2dly.  Although  the  indictment  alledges  a  purpose  on  the  part 
of  the  defendants  to  cheat  and  defraud  Benton  and  Barrett  out 
of  their  demand,  yet  we  are  unable  to  see  from  any  of  the  alle- 
gations contained  in  it,  how  that  was  to  be  accomplished.  To 
constitute  the  offence,  there  must  be  a  conspiracy  to  cheat  and 
defraud  some  person  of  his  property.  Although  there  may  have 
been  an  intention  to  defraud,  yet  if  the  means  used  could  not 
possibly  have  that  effect,  the  offence  is  not  complete.  The  de- 
mand of  Benton  and  Barrett  was  not  affected  by  the  defendants 
leaving  with  them  the  pictures,  although  the  defendants  insisted 
such  demand  was  thereby  satisfied.  No  receipt  was  given,  nor 
mny  thing  which  might  be  used  as  evidence  to  show  a  satisfifco- 
tion  of  the  demand. 

From  the  evidence  set  out  in  the  bill  of  exceptions^  we  nsay 
isfer  that  the  defeodanta  intended  to  defraud  Benton  and  Bu*r 
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fM,  not  Iqr  innMiDg  that  the  debt  was  paid  mtrdy,  but  bftmor 
initting  a  iar  more  serious  ofTence — ^the  crime  of  perjury.  It  k 
quite  manifest  that  the  defendants  meant  to  go  through  the 
forms  of  a  pretended  payment,  in  order  that  Guivit  might  swear 
to  facts  sufficient  to  induce  a  jury  to  believe  that  the  debt  bad 
been  actually  paid.  But  this  does  not  appear  in  the  indict* 
ment 

This  indictment  therefore,  we  think,  is  bad  in  substance,  and 
the  judgment  must  be  reversed.  The  judgment,  we  think  abo^ 
Aould  have  been  against  each  defendant  severally,  and  not 
against  them  jointly. 

Judgment  revcjned. 


Samb  Te&m.    Before  the  eame  Justieee. 
Pisb:  vs.  WiLBEft  and  othera 

Couto  of  equity  have  coneamnt  jarudiction  with  eourU  of  law  in  eaiet  of  pri* 
Tate  nuisance.  But  it  is  not  eveiy  csbo  of  nuisance  which  will  authorise  the 
exercise  of  the  jurisdiction. 

It  rests  upon  the  principle  of  a  clear  and  undoubted  right  to  the  enjoyment  of  the 
■abject  in  question ;  and  will  only  be  esereised  in  a  case  of  strong  and  impenoot 
necessity,  or  where  the  rights  of  the  party  have  been  established  at  law* 

It  is  not  the  peculiar  province  of  a  court  of  equity  to  construe  coDtracts,  and  con- 
veyances of  water  powers,  or  to  ascertain  and  define  the  quantity  of  water 
granted  or  reserved  thereby. 

f(he  principle  upon  which  the  jurisdiction  of  a  court  of  equity  rests,  in  easM  of 
water  privilt^gee,  arises  fiom  the  preventive  remedy  which  it  can  afford,  in  shield* 
ing  a  party  from  great  and  irreparable  injury  which  may  threaten  him.  But 
the  rights  alledged  to  be  infringed  or  threatened  must  be  clear,  definite,  and 
certain,  or  capable  of  being  clearly  ascertained  ]  otherwise  the  party  should  be 
left  to  his  remedy  at  law. 

In  grants  of  water  privileges,  where  the  construction  is  doubtful,  that  interpretap 
tion  should  be  preferred  which  will  give  to  the  grantee  a  right  to  an  unrestricted^ 
rather  than  to  a  limited,  use  of  the  quantity  granted. 

mrhere  a  grant  of  a  water  power  specifies  the  quantity  of  water  to  be  used,  and 
Ibi  niJIi  and  maohineiy  to  be  operated  thereby,  but  th*  gnoitat  it  not  ronftm^ 
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in  mni,  lofha  me  of  the  milk,  Ac.  paitkolari/  apedfiad,  tha  grant  irtll  not  bt 
constraed  as  reftricting  the  grantee,  in  the  uie  of  the  water  conveyed,  to  the 
particalar  mills  and  machinery  mentioned  in  the  conveyance. 

If  the  grantee  of  a  water  power  is  not  restricted,  by  the  terms  of  his  grant,  in  re- 
gard to  the  objects  to  which  the  same  is  to  be  applied,  he  may  apply  sach  water 
power  to  any  kinds  of  milb  or  machinery  which  his  interest  may  dictate ;  even 
thoagh  the  grantor  may  own  machinery  of  the  same  kind,  with  which  the 
grantee's  will  come  in  competition. 

No  sach  restriction  can  be  implied  from  the  fact  that,  at  the  time  of  the  grant, 
the  parties  were  tenants  in  common  of  the  water  power,  and  of  the  mills  propel- 
led thereby. 

Where  the  respective  rights  of  persons  owning  a  water  power  rest  in  grant,  and 
not  in  covenant ;  the  right  of  each  party  to  use  the  water  not  being  in  terms 
made  a  condition  of  the  grant,  and  there  being  no  provision  made  for  the  eflbct 
of  a  forfeiture ;  it  will  be  held  that  the  parties  intended  their  rights  onder  the 
deed  shonld  be  fixed  and  vested,  at  the  time  of  delivery,  and  not  liable  to  flne- 
taate  and  vary  according  to  future  events. 

In  EatJiTT.  This  was  a  rehearing  of  a  cause  decided  at  a 
special  term  by  Gridley,  Justice.  The  bill  was  originally  filed 
iu  the  court  of  chancery,  before  the  vice  chancellor  of  the  fifth 
circuit.  The  object  of  the  bill  was  to  ascertain,  settle  and  es- 
tablish, by  a  decree  of  the  court,  the  rights  and  privileges  of  the 
respective  parties  of,  in,  and  to  the  waters  and  water  privileges 
particularly  described  therein.  The  bill  alledged  that  on  the  Isi 
of  Jan.  1828,  Lodowick  and  Samuel  W.  Brown  were  seised  as 
tenants  in  common  of  certain  lands,  mills  and  water  privileges 
in  Plainfield,  with  a  grist  mill,  oil  mill,  saw  mill,  clothing  works 
and  carding  machine  situated  thereon.  That  on  that  day  they 
executed  a  deed  of  partition  of  lands,  mills,  and  water  privileges, 
by  which  Lodowick  took  a  portion  of  the  land,  and  the  saw  mill, 
oil  mill,  yard,  &c.  and  ^<  so  much  of  the  waters  to  the  use  and 
operation  of  the  said  saw  mill  and  oil  mill  which  may  or  sha]l 
hereafter  rise  above  the  bottom  of  so  much  of  the  timber  or  plate' 
as  now  remains  upon  the  dam,  now  and  at  all  times  hereafter, 
excepting  therefrom  so  muah  as  shall  be  necessary  for  the  ope- 
ration of  the  said  grist  mill,  and  the  said  clothing  and  carding 
works.''  By  the  same  deed  S.  W.  Brown  took  the  residue  of 
the  lands,  with  the  grist  mill  and  clothing  works,  and  the  undi« 
▼ided  half  of  the  carding  works,  d&c.  and  "  so  much  of  the  waten 
to  the  use  and  operation  of  the  said  grist  mill  and  the  said  clollib* 
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teg  and  carding  works  which  may  or  shall  or  does  hereafter  rite, 
above  the  bottom  of  so  much  of  the  timber  or  plate  as  now  re- 
mains upon  the  dam  as  shall  be  necessary  for  the  operation  of 
the  same  as  aforesaid."  And  ^^  to  the  use  and  operation  of  the 
said  grist  mill  and  the  said  clothier's  works,  and  the  said  card- 
ing works  all  waters  below  the  bottom  of  so  much  of  the  timbers 
or  plate  as  now  remains  upon  the  dam,  ezdusively!^  This  deed 
provided  that  S.  W.  Brown  should  maintain  20  feet  of  the  north 
end  of  the  dam,  and  the  flumes,  and  not  permit  any  waste  of 
water ;  and  that  L.  Brown  should  maintain  the  remainder  of 
the  dam,  and  the  flume  belonging  to  him.  It  also  provided  that 
the  parties  should  erect  a  stone  monument,  descriptive  of  the 
precise  summit  level  of  the  bottom  of  the  plate,  as  the  dividing 
line  of  waters.  The  bill  alledged  that  the  parties  severally  en* 
tered  into  the  possession  of  the  portions  assigned  to  them ;  that 
on  the  1st  of  September,  1843,  the  plaintifls  contracted  with 
Lodowick  Brown  to  purchase  a  part  of  the  premises,  including 
the  saw  mill  and  water  privileges,  and  took  a  deed  and  entered 
into  possession,  and  had  continued  to  occupy  the  same.  That 
the  consideration  of  such  deed  was  $1600,  the  water  privilege 
being  valued  at  $1000.  That  the  defendants  had  deprived  the 
plaintiflTof  the  use  of  the  water,  to  a  great  extent,  by  keeping  it  be- 
Idw  or  at  the  bottom  of  the  plate,  except  in  time  of  freshets.  That 
the  rights  and  interests  of  S.  W.  Brown  were  vested  in  the  defend- 
ants and  were  occupied  by  them,  who  claimed  to  be  the  owners. 
That  the  defendants  had  erected  and  were  operating  a  variety 
of  other  machinery  not  contemplated  at  the  time  of  such  parti- 
tion, requiring  large  quantities  of  water ;  and  had  recently  erected 
a  saw  mill,  which  they  were  operating  to  the  plaintiff's  injury. 
The  bill  further  alledged  that  when  partition  was  made  the  grist 
mill  was  used  for  custom  business  and  not  for  flouring,  and  the 
clothing  and  carding  works  were  used  only  during  seasons  of 
cloth  dressing  and  carding  wool,  for  customers  and  for  femily 
use.  That  no  more  water  was  granted  to  S.  W.  Brown  than 
was  necessary  to  work  the  grist  mill,  carding  and  clothing  works 
as  they  had  theretofore  been  used,  &c.  The  bill  also  alledged 
that  the  plaintiff  had  frequently  applied  to  the  defendants  to  de- 
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from  using  the  water  to  operate  their  increase  of  macfaioetyi 
and  to  confine  their  use  of  the  water  to  the  grist  mill,  Warding 
and  clothing  works  as  originally  intended.  That  sometimes 
the  defendants  admitted  that  the  plaintiff  had  some  right  to  th^ 
Water,  but  insisted  that  it  depended  upon  the  will  of  the  defend* 
ants ;  and  that  they  might  waste,  or  use  as  much  for  other  pur^ 
poses  as  would  run  the  grist  mill,  cardmg  and  clothing  works 
constantly,  and  that  they  might  add  to  the  business  reqtiiring 
water  power  equal  to  the  grist  mill,  carding  and  clothing  work% 
and  alternate  so  as  to  use  the  water  constantly,  and  deprive  the 
plaintiff  of  the  use  of  it.  The  plaintiff  charged  that  he  was 
entitled  to  so  much  of  the  water  for  his  saw  mill  and  oil  miU^ 
and  which  rises  above  the  bottom  of  the  plate,  except  so  muck 
as  is  necessary  for  the  operation  of  the  grist  mill  and  clothiikg  and 
carding  works  doing  custom  business,  and  not  as  a  flouring  miU^ 
operating  day  and  nigtit.  And  he  insisted  that  the  defendant 
had  no  right  to  waste  the  water,  nor  to  add  machinery  requiring 
water  power,  to  be  used  alternately  with  the  grist  mill,  d&c 
And  the  prayer  of  the  bill  was  that  the  plaintiff's  rights  and 
privileges  of  and  in  the  water  be  partitioned,  and  the  rights  and 
privileges  of  the  defendants  thereto,  might  be  ascertained,  settled 
and  established  by  the  decree  of  the  court ;  and  that  the  definkk 
ant^  might  be  decreed  to  permit  the  plaintiff  to  enjoy  his  ri^ts; 
and  that  they  might  be  restricted  to  such  use  thereof  as  justly, 
legally  and  equitably  belonged  to  them  by  virtue  of  the  parti* 
tion ;  that  the  defendants  might  be  decreed  to  account  with  thtf 
plaintiff  for  the  loss  and  damage  occasioned  by  their  impropier 
Use  of  the  water ;  and  for  an  injunction,  &c. 

The  defendants  put  in  an  answer,  admitting  most  of  the  facts 
Stated  in  the  bill,  but  denying  that  the  rights  of  the  parties  was 
as  claimed  by  the  plaintiff.  They  alledged  that  S.  W.  Brown 
died  in  1832 ;  that  on  the  29th  of  December,  1835,  Joseph  Wil> 
ber,  one  of  the  defendants  became  seised  of  the  interest  of  S.  W. 
Brown,  and  continued  seised  till  8th  December,  1842,  at  which 
time  the  other  defendants  became  seised.  That  Joseph  Wilber, 
trhile  owner,  greatly  improved  the  construction  of  the  vriieds,  so 
as  to  require  less  water ;  and  they  claimed  the  right  U>  use  Hm 


\ 


laH^J  IN  TBS  BI}PR8MB  COURT.  Qf^ 


Fide  V.  WUber. 


waUr  thus  saved,  to  carry  other  machinery ;  that  there  was  air 
ways  a  surplus  of  water,  io  1828,  and  before,  and  still  is,  and 
that  the  defendants  are  interested  in  the  surplus  water  to  carry 
any  other  machinery ;  and  they  averred  that  the  parties  were 
^  and  are  not  restricted  in  the  use  of  the  water  to  any  particular 
kind  of  machinery.  They  denied  that  they  had  deprived  the 
plaintilTof  the  use  of  water  by  keeping  it  below  the  plate ;  and 
claimed  the  right  to  use  the  water  assigned  to  S.  W.  Brown, 
and  a  share  of  the  surplus  water  to  any  lawful  purpose,  and  they 
averred  that  more  grinding  was  done  in  1828  than  at  the  present 
time.  That  water  power  sufficient  to  carry  mills  as  then  con- 
structed was  granted,  not  depending  on  the  business  to  be  done. 
And  they  insisted  that  they  had  not  used  as  much  water  as  be- 
fore the  new  machinery  was  erected  in  1828.  They  also  stated 
that  after  the  partition  L.  Brown  erected  a  saw  mill  with  two 
saws  and  two  wheels,  and  distinct  gearing,  and  two  wheels  to 
carry  back  the  carriages ;  and  a  shingle  mill,  and  a  variety  of 
machinery  to  be  carried  on  by  water  power,  viz.  buzz  saw,  turn- 
ing lathe  and  grindstone,  which  were  operated  at  the  same  time 
¥Fith  the  other  milk.  They  denied  that  there  was  any  doubt 
about  the  rights  of  the  parties,  and  insisted  that  the  plaintiff  had 
an  adequate  remedy  at  law.  They  averred  that  there  was  a 
great  surplus  of  water  every  year,  and  that  the  parties  have  a 
right  to  use  it. 

A  replication  was  filed,  and  proofs  were  taken ;  and  upon  the 
hearing  at  the  qfiecial  term  the  bill  was  dismissed,  with  costs. 
Whereupon  the  plaintiff  moved  for,  and  obtained,  a  re-bearing. 

C.  P.  Ktrfdandj  for  the  plaintiff. 

/  Ruger^  for  the  defendants. 

By  the  Courts  VnAirt^  J.  We  have  recently  had  occaskn 
to  examine  into  the  power  of  a  court  of  equity  to  grant  relief 
in  cases  of  this  kind,  and  to  inquire  under  what  circumstanoes 
the  court  will  interpose  by  injunction.  ( Obn$ted  v.  LootniSj 
9  Barb.  &  C.  A  168.)    We  said  in  that  case  that  it  waa  well 
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ettablifthed  that  courts  of  equity  had  concurreat  jiniadictiaii 
with  courts  of  law  in  cases  of  private  nuisance,  but  that  it  was 
not  every  case  of  that  kind  which  would  authorize  the  exercise 
of  such  jurisdiction.  {AngeU  an  Water  Courses^  174.  Mden 
an  Inj.  269.  2  John,  Ch.  Rep.  282.  6  Id.  19.  AB.^C.  8.) 
It  rests  upon  the  principle  of  a  clear  and  undoubted  right  to 
the  enjoyment  of  the  subject  in  question ;  and  will  only  be  exer- 
cised in  a  case  of  strong  and  imperious  necessity,  or  when  the 
rights  have  been  established  at  law.  In  case  of  an  injunction, 
the  necessity  that  the  subject  matter  should  be  capable  of  being 
clearly  ascertained  is  most  obvious,  in  order  that  the  mandate 
of  the  court  may  be  certain,  and  without  ambiguity ;  that  what 
the  defendant  is  commanded  to  do  or  not  to  do  may  be  certain 
and  definite.    (Ripan  v.  Habart,  3  Mj/lne  ^  Keen,  169. 

It  is  no  part  of  the  peculiar  powera  of  a  court  of  equity  to 
construe  contracts,  or  to  ascertain  the  damages  to  which  a 
party  may  be  entitled  in  consequence  of  a  breach  thereof. 
These  subjects,  alone,  would  not  confer  jurisdiction.  The  prin- 
ciple upon  which  jurisdiction  rests,  in  cases  of  water  privil^^es, 
is  contained  in  the  preventive  remedy  which  a  court  of  equity 
can  afford,  to  shield  a  party  from  some  great  and  irrqiarable 
injury  which  may  threaten  him.  But  the  rights  in  question 
must  be  capable  of  being  clearly  ascertained,  in  order  that  the 
decree  of  the  court  may  be  obeyed  with  safety  by  the  party 
against  whom  it  is  directed. 

In  this  case  the  bill  may,  and  probably  does,  disclose  a  case 
within  the  equitable  powers  of  the  court,  provided  the  construc- 
tion which  the  plaintiffs  give  to  the  original  partition  deed  be 
correct.  The  bill  is  based  upon  the  assumption  that  the  origin- 
al deed  restricted  each  party  thereto,  in  the  use  of  the  water,  to 
the  particular  mills  mentioned  therein ;  alledging  that  the  de- 
fendants have  diverted  the  water  to  other  uses,  and  applied  it 
to  propelling  other  kinds  of  mills  and  machinery.  It  then  prays 
that  the  rights  af  the  parties  in  relation  to  the  useofthe  water 
may  be  established,  and  that  the  defendants  may  be  restricted 
to  such  t^e  thereof  as  they  may  be  found  entitled  to.  If 'the 
.  plaintifis  are  right  in  their  construction  of  the  original  deed  of 
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partition,  there  would  be  no  difficulty  in  restraining^  the  defend- 
ants from  diverting  the  water  to  other  uses.  The  subject  of 
the  restriction  would  be  certain  and  definite.  But  if  they  are 
wrong  in  such  construction — ^if  the  parties  are  not  restricted  by 
that  deed  to  any  particular  use  of  the  water — ^if  the  milk  are 
only  mentioned  therein  as  a  convenient  measure  of  quantity,  a 
very  different  case  Ls  presented.  It  then  becomes  a  mere  ques- 
tion for  the  court  to  determine,  in  the  first  place,  how  much 
water  the  defendants  are  entitled  to  use ;  and  secondly,  how 
much  they  have  in  fact  used.  These  are  questions  upon  the 
pleadings  and  proofs  in  this  cause  extremely  difficult  to  solve. 
How  are  we  to  ascertain  the  exact  quantity  of  water  to  which 
each  party  is  entitled,  so  that  an  injunction  may  be  safely  de- 
creed, so  that  the  mandate  of  the  court  shall  be  certain.  Sup- 
pose we  should  be  satisfied  that  the  defendants  had  used  more 
water  than  they  were  entitled  to  use :  Without  being  able  to 
ascertain  the  excess,  how  shall  we  prevent  them  from  repeating^ 
the  injury?  An  injunction  which  should  merely  command 
them  to  desist  from  using  more  than  their  just  proportion  of 
water  would  be  very  difficult  to  enforce.  It  is  therefore  obvious 
that  the  court  should  only  interpose  by  injunction  in  cases 
where  the  subject  of  it  is  clear,  definite,  and  certain. 

We  have  felt  called  upon  to  make  these  preliminary  sugges- 
tions, as  well  because  they  may  bear  upon  some  of  the  ques- 
tions hereafter  examined  as  to  correct  what  seemed  to  us  an 
erroneous  impression  prevailing  among  the  profession  in  relation 
to  the  powers  o(  the  court,  in  cases  of  this  kind.  From  the 
number  of  caseM  presenting  similar  questions,  which  have  come 
before  us,  there  would  seem  to  be  an  impression  that  it  was  the 
peculiar  province  of  a  court  of  equity  to  construe  contracts  and 
conveyances  of  water  powers,  and  to  ascertain  and  define  the 
quantity  of  water  granted  or  reserved  thereby.  We  have  only 
10  say  that  the  powers  of  courts  of  law  are  amply  adequate  to 
define  the  meaning  of  contracts ;  and  we  know  of  no  peculiar 

«|s  in  a  court  of  equity  for  gauging  of  water  and  measuring 
Kiantity  to  which  the  parties  may  be  entitled,  when  the 
Ronstruction  of  the  contract  shall  have  been  ascertaiMd. 
OL.  VIL  61 
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Ajb  a  general  rule^  an  approximation  to  cdrrectness  is  all  that 
can  be  attained ;  and  the  damages  which  a  court  of  law  has 
in  its  power  to  grant  to  the  injured  party,  will  genetally  be  the 
safest  remedy,  and  in  most  cases  amply  sufficient  to  protect  the 
parties  in  the  enjoyment  of  their  rights.  We  repeiit  that  the 
equitable  powei*s  of  the  court  should  only  be  invoked  in  a  case 
where  the  subject  is  capable  of  being  clearly  ascertained,  and 
then  only  to  prevent  great  and  irreparable  injury. 

The  parties  to  this  suit  claim  under  the  partition  deed  execu- 
ted by  Lodowick  and  Samuel  W.  Brown,  in  the  year  1828 ; 
the  plaintifT  claiming  under  Lodowick,  and  the  defendants  un- 
der Samuel  W.  except  as  to  one-half  the  carding  machine  and 
elothing  works  which  were  at  the  time  owned  by  another  per- 
son, and  now  belong  to  the  defendants. 

Two  important  questions  arise  upon  the  construction  of  this 
deed.  First.  Whether  the  parties  to  it  are  restricted  in  the  use 
of  the  water  to  the  particular  mills  mentioned  therein ;  and 
secondly.  If  they  are  not  so  restricted,  is  there  any  restriction 
which  limits  the  full  and  free  right  to  apply  the  quantity  to 
which  each  party  is  entitled,  to  any  use,  whether  such  use  be 
injurious  to  the  other  party  or  not. 

1.  As  to  the  first  proposition,  the  counsel  for  the  plaintiff  con- 
ceded, upon  the  argument,  that  the  parties  were  not  restricted 
to  the  particular  mills  therein  mentioned.  And  I  give  my  views 
upon  this  point  because  the  point  is  raised  in  the  case,  and  also 
because  a  clear  understanding  upon  this  point  may  afford  some 
assistance  in  coming  to  a  correct  conclusion  upon  the  other  point 

In  grants  of  water  privileges,  where  the  construction  is  doubt- 
ful, that  should  be  preferred  whicih  would  give  to  the  grantee  a 
right  to  an  unrestricted  rather  than  to  a  limited  use  of  the 
quantity  granted ;  for  such  construction  is  more  beneficial  to 
the  community,  and  to  the  grantee,  and  can  seldom  injure  the 
grantor.  (16  Mass.  Rep.  313.  18  Pick.  268.  9  N.  Hamp. 
Rep.  454.  6  Id.  22.  3  Shep.  440.  4  Coke,  86.  5  TaurU^ 
454.  1  B.  ^  Aid.  258.  Angell  on  Water  Courses, 
The  water  powers  furnished  by  the  numerous  streams 
eouQtry  are  rapidly  increasing  in  importance  and  value. 
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of  them  are  held  by  grants  in  which  the  mills  and  machinery 
most  in  use  in  the  early  settlement  of  the  country  are  mentioned 
as  the  object  to  which  the  water  i9  tq  be  applied.  The  purpose 
of  the  purchaser  being  to  apply  the  water  to  that  kind  of  mills 
or  machinery,  they  would  of  course  afford  a  convenient  measure 
of  the  quantity  of  water  intended  to  be  conveyed ;  and  hence 
almost  all  the  early  conveyances  refer  to  saw  mill^  grist  mills, 
and  carding  machines,  and  similar  machinery.  If  these  grants 
are  to  be  construed  as  restricting  the  use  of  the  water  conveyed, 
to  the  particular  mills  and  machinery  mentioned  in  the  convey- 
ance, as  the  business  wants  of  the  community  change,  very  many 
of  these  water  powers,  would  become  utterly  worthless.  And 
although  it  may  be  conceded  that  the  grantees  in  many  cases 
purchased  with  the  intention  of  applying  the  water  to  the  pro- 
pulsion of  the  mills  and  machinery  mentioined  in  his  convey- 
ance, and  perhaps  did  not  even  advert  to  the  future,  whea  in 
the  changed  condition  of  the  country  they  might  becoipe  useless 
or  unprofitable ;  yet  we  can  scarcely  conceive,  unless  in  some 
very  special  case,  that  the  parties  should  have  conten^plated 
any  other  than  the  grant  of  an  absolute  and  unqualified  right 
to  a  given  quantity  of  water.  If  the  parties  intended  to  limit 
the  use,  they  would  be  apt  to  employ  such  t^rms  as  WQvild  in* 
dicate  such  intention. 

2.  The  parties  to  the  partition  deed  were  tenants  in  common 
of  the  premises,  and  as  suph  had  an  absolute  right  to  use  the 
same  as  they  pleased.  Their  object  seems  to  have  been  simply 
a  partition  of  the  premises.  Had  tl^e  partition  been  made  by 
commissioners,  under  the  direction  of  the  court,  and  had  they 
used,  in  their  description  of  the  premises  set  off  to  each  party, 
the  same  terms  used  in  this  deed,  there  could  scarcely  have 
been  left  room  for  a  doubt  as  to  the  construction  of  the  terms. 
But  these  parties  manifestly  had  the  same  object  in  view,  viz. 
to  make  a  final  division  of  the  property ;  and  we  can  discover 
no  reason  why  tern^s  used  by  the  parties  in  a  voluntary  partition 
should  be  cqqstrued  differently  from  the  same  terms  when  used 
by  commissioners  in  a  report  or  record. 

3.  Again;  we  can  not  conceive  of  any  motive  which  the 
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partis  eoold  hare  had  in  restricting  themselves  in  the  htm  and 
unqualified  use  of  the  water.  The  partition  was  evidently  ith 
tended  to  be  permanent.  If  they  intended  to  limit  the  applica- 
tion  and  use  of  the  water  they  would  have  made  some  provis- 
ion for  the  consequences  of  a  misapplication  or  diversion ;  as 
there  is  no  provision  for  any  reversion  of  the  estate,  if  the  mills 
mentioned  in  the  deed  should  become  unprofitable ;  and  if  the 
parties  are  limited  to  those  mills,  in  the  use  of  the  water,  ths 
whole  water  power  must  remain  unemployed,  and  lost,  for  aU 
practical  purposes,  to  both  parties.  We  can  not  for  a  moment 
suppose  that  the  original  parties  contemplated  any  such  restric- 
tion. Besides,  they  have  shown  that  they  did  not,  by  the  prac- 
tical construction  which  they  have  themselves  given  to  the  in* 
strument.  Both  parties  have  applied  the  water  to  uses  not 
specified  therein.  We  have  no  doubt,  therefore,  tliat  the  milb 
mentioned  in  the  deed  were  simply  used  as  a  measure  of  quantity. 
This,  as  we  said  before,  the  counsel  for  the  plaintiff  concedes. 
He  concedes  that  the  deed  does  not  restrict  the  paities  to  the 
particular  mills  mentioned  therein,  but  he  insists  that  it  restricts 
each  party,  in  the  use  of  the  water,  to  such  milk  and  machinery 
as  shall  not  come  in  competition  with,  or  injure  the  other  party. 
This  brings  us  to  the  examination  of  the  second  proposition 
above  laid  down ;  which  was  the  main  proposition  relied  on 
upon  the  argument,  to  sustain  the  plaintifPs  case.  If  the  prop- 
osition be  correct  it  must  grow  out  of  tiie  terms  of  the  deed,  or 
the  relation  which  Uie  parties  sustain  to  each  other. 

I.  We  are  utterly  unable  to  find  any  support  for  the  proposi- 
tion from  the  terms  of  the  deed.  The  deed  contains  language 
which  might  possibly  be  construed  as  limiting  the  use  of  the 
water  to  the  mills  mentioned  therein ;  but  if  it  be  conceded  that 
the  parties  are  not  limited  to  those  mills,  we  are  unable  to  find 
any  limitation  or  restriction,  except  as  to  quantity. 

II.  Can  any  such  restriction  be  implied  from  the  relation 
which  the  parties  sustain  to  each  other  ?  We  can  discover  no 
greater  reason  for  implying  such  restriction  in  this  case  than  in 
any  case  where  a  water  power  is  granted.  It  was  urged  thai 
we  could  not  suppose  that  either  party  intended  to  give  to  the 
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Other  the  right  to  erect  rival  mills  and  machinery.  T*be  same 
might  be  said  with  equal  pertinency  in  any  other  case.  Yet 
we  are  not  aware  of  any  rule  which  precludes  the  grantee  of  a 
water  power  from  applying  such  power  to  any  machinery  which 
his  interest  may  dictate ;  although  the  grantor  may  happen  to 
own  machinery  of  the  same  kind.  It  is  difficult  to  ascertain 
any  principle  upon  which  such  a  proposition  can  be  based. 
The  counsel  himself  was  not  able,  upon  the  argument,  to  fix 
any  very  definite  line  which  should  limit  such  restriction.  It 
was  suggested  that  the  party  should  be  restricted  from  applying 
the  water  to  rival  machinery — assuming  that  such  use  would 
be  injurious  to  the  grantor.  But  this  by  no  means  follows,  aa 
a  universal  rule.  It  is  not  probable  that  the  numerous  flouring 
mills  at  Oswego  and  Rochester,  or  the  cotton  and  woollen  fac- 
tories at  Lowell,  are  injurious  to  each  other.  In  a  new  coun- 
try, where  timber  is  abundant,  saw  mills  upon  the  same  stream 
and  in  the  same  neighborhood  might  be  far  from  detrimental  to 
each  other.  So  that  the  mere  fact  that  the  mills  are  of  the  same 
kind  does  not  determine  the  question  of  injury. 

III.  It  must  be  borne  in  mind  that  the  rights  of  the  parties 
here  rest  in  grant,  and  not  in  covenant.  As  the  right  of  each 
party  to  use  the  water  is  not  in  terms  made  a  condition  of  the 
grant,  and  there  is  no  provision  made  for  the  effect  of  a  forfeit- 
ure, we  must  conclude  that  the  parties  intended  that  their  rights 
under  the  deed,  whatever  they  were,  should  be  fixed  and  vest- 
ed at  the  time  of  delivery.  But  if  we  attach  to  the  grant  an 
implied  condition  that  the  water  shall  forever  be  applied  to  such 
use  as  shall  not  injure  the  grantor,  or,  in  this  case,  injure  each 
other,  the  rights  of  the  parties  can  never  be  settled.  They 
would  be  liable  to  vary  and  fluctuate  as  the  business  of  the 
country  should  vary.  The  water  might  be  usied  to  propel  rival 
machinery  so  long  as  such  rivalry  was  not  injurious  to  the  other 
party.  But  if,  from  a  change  of  the  condition  or  business  of 
the  country,  the  rivalry  should  become  injurious,  the  owner  6t 
the  mills  last  erected  must  pull  them  down.  The  bare  state- 
ment of  such  a  proposition  is  sufiicient. 

lY.  The  authorities  cited  do  not  sustain  any  such  propasition. 
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The  citation  from  Kent  manifestly  refers  to  the  general  dutie« 
of  riparian  owners,  toward  each  other.  Tiie  case  in  5  Conn. 
Rep.  210,  b  an  authority,  so  far  as  it  goes,  directly  in  the  teeth 
of  the  proposition  contended  for  on  the  part  of  the  plaintiff.  In 
that  case  the  court  held,  from  the  peculiar  phraseology  of  the 
grant,  that  the  use  of  the  water  was  intended  to  bje  restricted  to 
the  particular  mills  specified  tlierein ;  and  one  of  the  proposi- 
tions of  the  learned  judge  who  delivered  the  opinion  of  the  ^ourt, 
in  support  of  that  construction  of  the  instrun^ent,  was  that  if  the 
use  was  not  thus  restricted  there  could  be  no  restriction  what- 
ever, and  hence  rival  machinery  migh^  be  erected.  It  will  there- 
fore be  seen  that  this  is  the  converse  pf  the  ^octrine  urged  oa 
behalf  of  the  plaintiff  in  this  case. 

y.  The  bill  in  this  cause  makes  nq  such  case  as  that  con- 
tended  for  by  the  plaintiff.  Courts  of  equity  have  al^rays  held 
strictly  to  the  maxim  aUegaia  et  probata.  {James  v.  McKer- 
nofi,  6  John.  643.)  The  bill  proceeds  upon  the  assumption  that 
the  deed  of  partition  restricts  each  party  to  the  mills  specified 
therein.  The  plaintiff  ought  not  to  be  permitted  to  set  up  an 
entire  new  case  not  made  by  the  bill. 

Upon  the  question  whether  the  defendants  have  in  fact  used 
more  water  than  was  used  by  Samuel  W.  Brown,  for  the  mills 
set  off  to  him,  it  is  not  necessary  to  say  much.  We  have  al- 
ready alluded  to  the  principle  upon  which  courts  of  equity  take 
cognizance  of  cases  of  private  nuisance,  and  have  shown  that 
neither  the  bill  nor  the  evidence,  as  far  as  this  particular  point 
is  concerned,  presents  a  case  within  such  principle.  Besides, 
upon  the  merits,  without  going  over  the  points  examined  in  the 
opinion  of  the  justice  who  heard  this  cause  at  special  term,  we 
concur  in  the  conclusions  at  which  he  arrived.  We  are  satisfied 
that  the  proofs  do  not  establish  the  fact  that  more  water  is  now 
used  than  was  used  at  the  iinxe  of  the  partition,  for  the  mills  set 
off  to  Samuel  W.  Brown ;  at  least  they  do  not  show  it  suffi- 
ciently clear  to  warrant  the  interference  of  this  court. 

The  decree  ma49  at  the  special  terof  must  therefore  be  af« 
firmed,  with  costs  of  the  reheaqng. 
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Same  Term.    Before  the  same  Justices. 
Daniel  T.  Mabtin  and  C.  L.  Martin  vs.  W.  H.  Anqell. 

Equitable  estoppeb,  or  estoppels  in  pdis  growing  out  of  the  acts  and  declarations 
df  the  party  soaght  to  be  estopped,  are  applied  for  the  prevention  of  fraud,  and 
only  exist  to  prevent  injury,  when  equity  and  good  conscience  require  that  the 
party  should  not  be  heard  to  gainsay  his  acts  or  declarations  by  which  another 
person  has  been  influenced  in  his  conduct. 

1*0  cnilt  an  estop[tol  which  shall  preclude  a  party  from  alledging  the  truth,  it 
must  appear,  1.  That  he  has  made  some  declaration,  or  done  some  act,  incon- 
sistent with  the  truth,  with  a  design  to  influence  the  conduct  of  another ;  2. 
That  the  party  alledging  the  estoppel  was  ignorant  of  the  truth,  and  relied  and 
acted  upon  the  faith  of  such  acts  or  declarations ;  3.  That  an  injury  will  result 
to  him,  if  the  other  party  is  allowed  to  gainsay  them. 

C.  entered  into  a  contract  with  A.  &  B.,  by  which  he  agreed  to  sell  and  transfer 
to  them,  at  any  time  within  two  yean,  certain  bank  stock,  at  a  specified  price. 
Subsequently  a  conversation  was  had  between  C.  Sl  A.,  and  others,  in  which 
C.  informed  those  present  of  a  proposition  made  to  him  by  L.  to  purchase  the 
stock.  A.  did  not  assert  the  claim  of  himself  and  B.  upon  the  stock,  under 
the  contract  with  C,  but  told  C.  that  he  "  could  not  advise  him,  but  that  he  mutt 
exercise  his  own  judgment."  Held  that  the  omission  of  A.  to  assert  the  claim 
or  himself  and  B.  under  the  contract,  and  to  give  notice  to  C.  that  their  legal 
lights  would  be  insisted  upon,  did  not  operate  as  an  equitable  estoppel^  which 
would  preclude  a  suit  upon  the  contract,  in  the  names  of  A.  &  B. 

Mdd  alsOf  that  whether  the  facts  proved  were  evidence  of  a  new  agreement  be- 
tween A.  and  C,  rescinding  the  first,  and  consenting  to  a  sale  of  the  stock  to 
L.,  was  a  question  of  fact  for  the  jury. 

This  action  was  brought  for  the  benefit  of  the  Lewis  County 
Bank,  as  assignee  of  a  contract  dated  March  17, 1846,  by  which 
the  defendant  agreed  to  sell  and  transfer  at  any  time  within 
two  years,  to  the  plaintiffs,  all  tlie  stock  in  the  Lewis  County 
Bank  which  he  had  purchased  of  them,  and  to  which  he  should 
get  title,  at  the  rate  or  price  the  same  should  stand  him  in.  It 
appeared  upon  the  trial  that  the  defendant  obtained  the  title  to 
787  shares  of  the  stock  under  the  arrangement,  and  that  in 
August,  1847,  a  tender  of  between  nine  and  ten  thousand  dol- 
lars was  made,  in  the  name  and  behalf  of  the  plaintifls,  and  a 
conveyance  of  the  stock  demanded.  It  also  appeared  that  in 
September,  1846,  the  defendant  sold  to  Lyon,  the  present  cashier 
of  the  Lewis  County  Bank,  the  stock  in  question  for  ^10  per 
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share ;  that  the  bank  was  then  enjoined  from  the  transaction  of 
business,  and  proceedings  were  pending  for  the  appointment  of 
a  receiver ;  that  there  was  a  proposition  that  tlie  stockholders 
should  pay  in  fifty  per  cent  of  their  stock,  in  order  to  prevent  the 
appointment  of  a  receiver,  and  sustain  the  bank ;  that  Mr.  Ly- 
on, who  was  then  a  large  stockholder^  refused  to  accede  to  the 
proposition,  and  insisted  tliat  the  bank  should  go  into  the  hands 
of  a  receiver,  unless  he,  and  his  friends,  could  have  the  control 
of  it  by  the  purchase  of  a  majority  of  the  stock,  and  refused  to 
make  any  terms  with  the  defendant,  to  enable  the  bank  to  go 
on  with  its  business,  but  offered  the  price  which  was  finally  ac- 
cepted by  the  defendant,  for  the  stock,  which  was  its  full  value ; 
that  after  he  purchased  the  stock  of  the  defendant,  Lyon  became 
cashier  of  the  bank,  and  afterwards,  for  the  benefit  of  the  bank, 
purchased  from  the  plaintiflTs  the  contract  of  the  defendant  upon 
which  this  action  was  brought. 

Before  the  sale  of  the  stock  by  the  defendant  to  Lyon,  an  in- 
terview was  had  at  Mr.  Bennett's  ofiice,  between  the  defendant 
and  David  T.  Martin,  one  of  the  plaintiffs,  and  John  W.  Mar- 
tin, in  relation  to  the  sale  of  the  stock  to  Lyon,  in  which  much 
was  said  upon  that  subject,  and  the  defendant  stated  the  oflTer 
of  Lyon,  and  that  he  refused  to  make  any  terms  or  consent  Co 
any  arrangement  by  which  the  bank  could  be  permitted  to  go 
on  with  its  business  and  the  defendant  remain  the  owner  of  the 
stock.  During  this  conversation  David  T«  Martin  did  not  ob- 
ject to  the  proposed  sale,  but  said  that  he  could  not  advise  the 
defendant,  and  that  he  must  exercise  his  own  judgment  At 
the  close  of  the  evidence  the  defendant  moved  for  a  nonsuit,  upon 
the  ground,  among  others,  that  David  Martin  consented  and 
agreed  to  the  sale  and  transfer  of  the  stock  to  the  said  Lyon, 
and  was  thereby  estopped  from  calling  on  the  defendant  for  a 
conveyance  of  the  stock,  pursuant  to  the  written  contract.  The 
{dainUflTs'  counsel  insisted  that  nothing  like  an  estoppel  was 
shown ;  that  the  court  could  not  say  the  fact  of  consent  to  trans- 
fer the  stock  to  Lyon  was  so  established  as  to  constitute  ad  es- 
toppel, and  that  the  motion  should  be  denied.  The  judge  de- 
cided that  the  evidence  given  of  what  passed  at  Benneli'soflkef 
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estopped  David  Martin  from  now  calling  upon  the  defendant 
under  the  contract  in  evidence,  to  transfer  the  stock  to  tlie  plain- 
tiff; and  on  that  ground  he  nonsuited  the  plaintiff.  The  plain* 
tiff,  on  a  bill  of  exceptions,  now  moved  for  a  new  trial. 

S.  Beardslei/i  for  the  plaintiff. 

T.  C.  Chittenden,  for  the  defendant. 

By  the  Court,  Allen,  J.  The  only  material  question  pre- 
sented by  the  bill  of  exceptions  in  this  cause,  is  whether  the 
facts  found  upon  the  trial  created  an  estoppel,  and  precluded 
the  plaintiffs  from  enforcing  the  contract  of  March,  1846.  As 
an  estoppel  operates  to  exclude  evidence,  the  question  whetlier 
it  has  been  established  must  necessarily  be  a  question  of  law,  to 
be  decided  by  the  court,  although  it  may  incidentally  require 
the  decision  of  questions  of  fact.  The  judge  was  therefore  right 
in  deciding  the  question  as  matter  of  law,  and  not  submitting  it 
to  the  jury.  {Co.  Litt,  352  a.  Steph.  PL  239.  Lewis  v. 
Carstairs,  5  Watts  ^  Serg.  209.  Dezell  v.  Odell,  3  Hill,  216. 
HaU  v.  WhUe,  Z  C.  ^  P,  136.  Cowen  ^  HilPs  Notes,  200  ei 
seq.)  The  doctrine  of  estoppels,  legal  as  w^ell  as  equitable,  has 
been  so  frequently  and  fully  discussed  in  the  recent  cases  in 
tliis  country  and  in  England  that  a  review  of  the  cases,  or  an 
elaborate  discussion  of  the  principle,  would  be  out  of  place. 
The  doctrine  of  equitable  estoppels,  to  the  extent  to  which  it  is 
now  carried,  is  comparatively  of  modern  origin;  or  in  other 
words,  by  the  recent  decisions  it  has  been  extended  to  cases  in 
which  it  would  not  have  been  applied  at  an  earUer  day.  As 
there  is  no  pretence  of  a  technical  or  legal  estoppel,  which  must 
be  by  deed  or  matter  of  record^  it  is  with  this  equitable  estoppel, 
or  estoppel  in  pais,  growing  out  of  the  acts  and  declarations  of 
the  party  sought  to  be  estopped,  that  we  have  to  do  in  this  case. 
Such  estoppels  are  applied  for  the  prevention  of  fraud,  and  only 
exist  to  prevent  injury  when  equity  and  good  conscience  require 
that  the  party  should  not  be  heard  to  gainsay  his  acts  or  declfi* 
nitioQs  by  which  another  person  has  been  influenced  in  bis  coo- 
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duct.  {Oreejd.  Ev.  §  207.)  To  create  an  estoppel  which  shall 
preclude  a  party  from  alledging  the  truth  it  must  appear,  1.  That 
he  has  made  some  declaration,  or  done  some  act,  inconsistent 
with  the  trutli,  \vith  a  design  to  influence  the  conduct  of  another; 
2d.  That  the  party  alledging  the  estoppel  waj)  ignorant  of  the 
truth,  and  relied  upon  and  acted  upon  the  faith  of  such  acts  or 
declarations;  and  3d.  That  an  injury  will  result  to  him  if  the 
other  party  shall  be  allowed  to  gainsay  them.  {Robinson  v. 
No/ton^  1  Cam]}'  245.  Greenl  Eo.  §  27.  Parker  v.  Barker^ 
M#e/.  423,  431.  Dezell  v.  Odell,  supra.  Wetland  Canal  Co. 
V.  HcUhawaj/j  9'^end.  483.  Tufts  v.  Hayes^  5  N.  Hamp.  Rep. 
453.  Pic/card  v.  iSears,  ikAir^  El  469.  Gregg  v.  WeUs^ 
10  Id.  90.  Stephens  v.  Baird^  9  Coxoen,  274.)  Testing  this 
case  by  this  rule,  which  appears  to  be  well  estabhshed  by  the 
cases  cited,  it  wants  many  of  the  ingredients  of  an  equitable 
estoppel,  which  would  operate  to  preclude  the  plaintifTs  from 
insisting  upon  the  contract  of  March,  1846.  (1.)  Martin,  upon 
the  occasion  relied  oH  by  the  judge  at  the  trial  as  estabHshing 
the  estoppel,  made  tid  declarations  or  representations  whatever 
in  relation  to  the  contract.  (2.)  The  existence  of  that  contract, 
and  every  fact  connected  with  it  and  material  to  determine  the 
lights  of  the  parties  to  it,  were  as  well  known  to  the  defendant 
as  to  Martin.  There  was  no  withholding  or  concealment  of 
facts ;  and  the  defendant  was  as  much  bound  to  understand  the 
law  as  was  Martin.  It  is  true  that  Martin  did  not,  upon  that 
occasion,  assert  the  claim  of  himself  and  co-plaintiff  under  the 
contract,  and  give  notice  to  the  defendant  that  their  legal  rights 
would  be  insisted  upon.  But  if  they  had  legal  rights  they  were 
known  to  the  defendant  as  well  as  to  Martin ;  and  it  was  his 
duty  to  protect  himself  against  them,  if  he  did  not  mean  to  ac- 
quiesce in  them.  Neither  did  the  defendant,  upon  that  occasion, 
assert  that  in  case  of  a  sale  of  the  stock  to  Lyon  he  should  not 
perform  the  contract  or  should  consider  it  rescinded,  so  as  to 
make  it  necessary  for  Martin  to  speak  under  the  penalty  of  be* 
iog  forever  thereafter  silent  upon  the  subject  of  any  daim  under 
the  contract  How  can  it  be  said  that  a  fraud  was  perpetrated 
opon  the  defendant  by  the  omission  of  Martin  to  speak  of  mat* 
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ters  equally  well  known  to  the  parties,  and  of  which  the  de> 
fendant  did  not  choose  to  speak  ?  Fraud  and  injury  must  con- 
cur, to  create  an  estoppel  in  pais. 

But  it  is  said  that  the  evidence  establishes  the  consent  of 
Martin  to  the  transfer  of  the  stock,  which  necessarily  disabled 
the  defendant  to  perform  his  contract.  Whether  it  necessarily 
follows  thai  by  such  transfer  the  defendant  would  not  be  able, 
or  did  not  design,  to  fulfil  his  contract,  I  do  not  deem  it  neces- 
sary to  consider.  The  only  effect  of  the  evidence,  in  this  view, 
to  give  it  its  utmost  latitude,  would  be  to  establish  a  new  agree- 
ment between  the  parties  rescinding  the  agreement  upoq  which 
(he  action  is  brought.  An  agreement  may  be  rescinded  exr 
pressly  by  an  agreement  to  that  effect;  or  by  a  technical 
release ;  or  impliedly  by  a  new  agreement  inconsistent  with  the 
first.  {Chit,  on  Cont  7th  Am.  from  3d  Lond.  ed.  741,  tiote  u.) 
What  effect  should  be  given  to  the  evidence  as  tending  to  estab- 
lish such  new  agreement  is  not  before  us  for  decision.  It  is  very 
clear  that  whether  there  was  or  was  not  a  new  agreement, 
either  expressly  or  impliedly  rescinding  the  agreement  of  March, 
1846,  or  whether  the  defendant  supposed  that  Martin  assented 
to  such  rescinding,  and  was  authorized  so  to  supppse  fron)  the 
acts  or  declarations  of  Martin  which  would  bind  Me^rtin  ^ 
upon  a  formal  agreement,  would  be  a  pTope^  question  for  the 
jury  under  proper  instructions  from  the  court.  It  could  not 
create  an  estoppel  which  would  authorize  the  court  to  take  the 
case  from  the  jury.  If  the  defendant  had  introduced  in  evidence 
a  technical  release,  purporting  to  have  been  executed  by  the 
plaintiffs,  the  genuineness  of  the  release,  and  whether  procured 
by  fraud,  would  have  been  a  question  for  the  jury.  So  iq  this 
case,  the  existence  of  a  new  contract,  or  a  state  of  facts  which 
shall  be  evidence  of  a  new  contract  between  the  parties,  were  * 
proper  questions  for  the  jury.  But  without  pursuing  this  subject 
further,  it  is  sufficient  to  say  that  there  was  no  estoppel  estab- 
lished by  the  evidence,  which  justified  the  nonsuit.  A  new  trial 
must  be  granted ;  costs  to  abide  the  event. 
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Sahb  Term.    Before  the  same  Justices. 
HouGHTALiNG  adm'r  &c.  vs.  Mabvin. 

The  intenft  which  will  authorize  the  execution  of  a  power,  after  the  death  of  the 
principal,  must  he  an  interest  in  the  thing  itself  which  is  the  snhject  of  the 
power,  and  not  in  the  proceeds  or  avails  of  such  thing. 

When  there  is  merely  a  power  given  to  a  creditor  to  receive  a  deht,  ezpreasly  ibf 
the  purpose  of  liquidating  the  claim  of  the  creditor,  but  unaccompanied  by  an 
actual  assignment  of  the  debt,  or  by  any  security  to  which  the  power  might 
have  been  ancillary,  it  is  revoked  by  the  death  of  the  principal. 

But  where  a  person  pays  or  advances  money  to  another,  and  takes  an  order  upon 
a  third  person,  as  a  security  for  the  sum  so  paid  or  advanced,  to  that  amount 
the  order  will  operate  to  transfer  the  fund,  and  will  become  a  power  coupled 
with  an  interest,  which  will  survive  the  drawer. 

And  the  fact  that  the  drawer,  in  giving  the  order  is  acting  as  administrator,  doeft 
not  alter  the  principle. 

But  if  the  holder  of  such  order,  after  the  death  of  the  drawer,  pays  money  to  4 
creditor  of  the  drawer,  upon  the  faith  of  such  order  as  a  security,  he  does  it 
without  authority,  and  in  his  own  wrong. 

This  action  was  brought  by  the  plaintiff  as  administrator  de 
bonis  non  of  the  estate  of  Isaac  Wilcox,  deceased,  to  recover  a 
sum  of  money  alledged  to  have  been  received  by  the  defendant 
to  and  for  the  use  of  the  estate.  The  intestate  was  a  stock- 
holder in  the  Cochecton  and  Great  Bend  Turnpike  Company, 
and  in  the  spring  of  1842,  several  years  after  his  decesise,  therd 
was  standing  to  his  credit,  upon  the  books  of  the  company,  $76 
for  dividends  upon  his  stock  for  the  two  yeara  preceding.  Oti 
the  6th  of  April,  1842,  Zera  E.  Hayden,  the  administrator,  drew 
for  the  amount  upon  the  treasurer  of  the  company  in  favor  of 
the  defendant,  payable  to  him  or  his  order,  and  on  the  22d  of 
May  the  defendant  acknowledged  the  receipt  of  a  certificate  of 
deposit  in  the  Broome  County  Bank,  for  the  amount.  On  the 
23th  of  the  same  month  he  received  $75  for  the  certificate,  at 
the  Syracuse  Bank.  The  administrator,  Hayden,  died  on  the 
18th  of  April,  1842.  It  was  proved  that  in  March  or  April, 
1842,  the  administrator  talked  of  going  to  Cochecton  to  get  the 
money,  and  wanted  it  to  pay  one  Tyler,  and  that  the  defendant. 
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who  was  his  son-in-law,  told  him  that  he  could  get  the  monef 
more  cheaply  by  writing,  and  proposed  to  write  for  him.  The 
defendant  also  proved  by  Tyler  that  in  the  spring  of  1642,  Hay* 
den  was  indebted  to  him  upon  a  note  past  due,  and  came  to  him 
with  the  defendant,  and  desired  him  to  wait  for  his  pay  until  he 
got  the  turnpike  stock  money  from  Pennsylvania,  and  said  if 
he  could  not  wait  he  would  get  the  defendant  to  send  him  some 
money.  And  that  the  defendant  told  him  if  he  could  not  wait, 
to  send  to  him,  at  Baldwinsville,  and  he  would  send  him  up 
some  money,  and  that  he  sent  down  and  got  $30  or  $40,  and 
in  June  the  defendant  paid  the  balance.  The  whole  amount 
was  about  $70.  The  cause  was  tried  before  Justice  C.  Gray, 
at  the  Onondaga  circuit.  The  jury,  under  the  charge  of  the 
court,  rendered  a  verdict  for  the  defendant,  and  the  plaintiff 
moved  for  a  new  trial,  upon  a  case. 

H.  P.  WiTisor,  for  the  plaintiff. 

J.  Noxon,  for  the  defendant. 

By  the  Court,  Allen,  J.  It  is  very  clear,  from  the  evidence, 
that  the  bill  or  order  of  the  administrator  Hayden  upon  the 
treasurer  of  the  turnpike  company,  for  the  dividends  upon  the 
stock  of  the  intestate,  was  not  intended  as  an  absolute  transfer 
of  the  fund  to  the  defendant.  It  was  an  authority  to  him  to 
receive  the  money ;  and  unless  it  was  a  power  coupled  with  an 
interest  in  the  defendant  or  some  other  person,  the  authority 
was  revoked  by  the  death  of  the  principal,  (Hayden,)  before  the 
receipt  of  the  money,  and  the  defendant,  upon  its  receipt,  be- 
came a  trustee  for  the  representatives  of  the  estate  of  Wilcox. 
The  interest  which  will  authorize  the  execution  of  the  power, 
after  the  death  of  the  principal,  must  be  an  interest  in  the  thing 
itself  which  is  the  subject  of  the  power,  and  not  in  the  proceeds 
or  avaib  m  such  thing.  {Hunt  v.  Roasmanier*s  Executors^ 
8  Wheat.  174.)  If  there  is  merely  a  power  to  a  creditor  to  re- 
ceive a  debt  expressly  for  the  purpose  of  liquidating  the  claim 
of  the  creditor,  unaccompanied  however  by  an  actual  assign* 
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meat  of  the  debt  or  by  any  security  to  which  the  power  might 
have  been  ancillary,  it  is  revoked  by  the  death  of  the  priqcipaL 
{Lepard  v.  Vernon^  2V.  ^  B.  61.  Paley  on  Agency,  by  Dun^ 
lapi  186.  Story  on  Bailm.  i  209.  Siory  on  Agency,  \i  488, 
489.) 

In  this  case  the  legal  title  to  the  fund  in  the  hands  of  the 
treasurer  of  the  turnpike  company  was  by  the  order  of  Hayden 
vested  in  the  defendant  to  the  amount  advanced  by  him  upon 
the  faith  of  such  order.  The  order  itself,  without  consideration, 
was  a  naked  power  to  receive  the  money  for  the  use.  of  the 
drawer,  and  was  revocable  at  his  pleasure,  or  by  bis  deaths 
But  if  the  defendant  paid  or  advanced  money  to  I{ayden  and 
took  the  order  as  a  security  for  the  sum  so  paid  or  advanced, 
then,  to  that  amount  the  order  operated  to  transfer  the  fund, 
and  became  a  power  coupled  with  an  interest,  which  survived 
the  drawer.  {Knapp  v.  Alvord,  10  Paige,  205.  Tate  v  Hil- 
ber,  2  Ves.  111.)  It  can  make  no  difference  that  Hayden  was 
acting  as  administrator.  Having  funds  belonging  to  the  estate, 
at  a  place  distant  from  his  residence,  he  had  the  right  to  trans- 
fer them  in  this  manner,  with  a  view  to  realize  them  at  the 
point  where  they  were  wanted  for  the  purpose  of  administration. 
The  mere  fact  that  Hayden  drew  the  bill  as  administrator,  in 
favor  of  a  third  person  who  was  willing  to  discount  it,  or  ad- 
vance the  money  upon  it,  would  not,  of  itself,  be  evidence  of  a 
devastavit,  or  charge  the  drawer  of  the  bill  with  the  receipt  qf 
moneys  to  the  use  of  the  estate.  Whether  the  defendant  did 
advance  money  to  Hayden  upon  the  faith  of  the  security  fur- 
nished by  the  bill,  and  take  and  rely  upon  the  bill  as  such  secu- 
rity, and  if  so,  to  what  amount,  does  not  very  distinctly  appear; 
although,  had  that  question  been  put  to  the  jury  and  they  had 
found  in  favor  of  the  defendant,  to  the  amount  paid  by  him  to 
Tyler  before  the  death  of  Hayden,  perhaps  the  verdict  could  not 
have  been  set  aside  as  against  evidence.  But  the  amount  paid 
to  Tyler,  after  the  death  of  Hayden,  was  paid  by  tty  defendant 
without  authority,  and  in  his  own  wrong.  He  was  the  son-in- 
Jaw  of  Hayden,  living  in  the  same  neighborhood,  and  knew  of 
bis  death.    He  says  that  he  assisted  in  the  settlement  of  his  ^ 
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tate.  He  therefore  can  not  claim  to  have  paid  it  in  ignorance 
of  his  death,  and  to  be  protected  within  the  principle  of  2  Ves. 
Ill;  and  SfiJArt  v.  lUery,  (10  Mees.  4-  Wels.  1.) 

It  can  not  be  claimed  that  for  that  amount  the  order  was  a 
power  to  the  defendant  coupled  with  an  interest  in  himself  or  in 
Tyler,  the  creditor  of  Hayden.  Not  for  his  own  benefil,  for  he 
had  not  paid  the  money  to  Tyler,  nor  had  he  become  bound,  as 
surety  for  Hayden,  or  otherwise,  to  pay  it  to  him.  Not  for  the 
benefit  of  Tyler,  for  the  reason  that  there  was  no  attempt  to 
transfer  the  fund  to  him,  or  give  him  any  pledge  or  lien  upon  it. 
Hayden,  up  to  the  time  of  his  death,  had  complete  control  of 
this  part  of  the  fund,  and  if  he  had  at  any  time  directed  the  de- 
fendant to  pay  It  to  Tyler  when  received,  he  could,  while  living, 
have  revoked  the  order ;  and  it  was  revoked  by  his  death.  The 
justice  charged  the  jury  that  if  there  was  an  arrangement  be- 
tween the  defendant  and  Hayden  by  which  he  was  to  draw  the 
money  and  pay  it  over  to  Tyler  or  retain  it  for  advances  made 
or  to  be  made  by  him,  for  Hayden,  and  if  he  did  draw  and  pay 
it  over,  in  pursuance  of  such  arrangement,  then  he  was  not  lia- 
ble. That  if  the  jury  found  that  there  was  such  an  arrange- 
ment the  defendant  might  be  regarded  as  the  mere  agent  of 
Hayden  in  drawing  and  paying  over  the  money,  and  that  even 
if  Hayden  had  not  the  right  so  to  direct  its  disposition  the  de- 
fendant was  not  liable.  This  part  of  the  charge  was  too  broad, 
and  should  have  been  qualified.  For  if,  as  supposed,  the  de- 
fendant was  the  mere  agent  of  Hayden  to  pay  the  money  to 
Tyler,  the  agency  ceased  at  the  death  of  Hayden,  and  a  pay- 
ment after  that  time  was  without  authority.  And  for  the 
amount  so  paid  the  plaintiff  was  entitled  to  a  verdict. 

Without  examining  the  other  questions  made  upon  the  argu- 
ment, a  new  trial  must  be  granted ;  costs  to  abide  the  event. 
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When  the  title  of  a  statute  woe, "  an  act  to  provide  for  the  constniction  and  alter- 
ation of  the  highway  belweenlhe  village  of  Herkimer  and  Middleville,"  and  the 
first  section  appointed  commissioners  *'  to  alter,  reconstmct,  and  improve  the 
public  road  leading  from  the  village  of  Herkimer  to  the  bank  of  "  a  creek  with- 
in the  village  of  H. "  and  thence  along  or  near  the  bank  of  the  said  creek  to  the 
village  of  M.  *,"  Held  that  the  vrordfrom,  in  the  act,  must  have  a  reasonable 
construction,  in  reference  to  the  subject  matter ;  and  it  appearing  that  unless 
it  was  adjudged  to  include  some  part  of  the  village  of  H.  the  object  of  the  grant 
could  not  be  accomplished,  nor  the  entire  road  be  improved,  it  was  also  hdd 
that  the  word  "  from"  must  be  taken  inclusively,  and  not  so  construed  as  to 
prevent  the  commissioners  from  entering  upon  lands  within  the  limits  of  the 
village  of  H. 

ffeld  further  J  that  to  aflect  the  construction  of  the  statute,  and  to  show  that  the 
legislature  intended  to  authorize  the  making  and  alteration  of  the  road  within 
the  village  of  H.,  evidence  that  the  particular  road  was  the  only  road  answer- 
ing the  description  in  the  statute,  was  competent. 

In  a  case  of  doubtful  meaning,  reference  may  be  had  to  extrinsic  circumstances, 
to  ascertain  the  intent  of  the  legislature,  in  the  use  of  particular  words. 

Such  evidence  is  proper,  whenever  words  may  have  different  meanings,  under  dif- 
ferent circumstances. 

A  statute  providing  for  the  construction  and  alteration  of  a  highway  within  the 
limits  of  an  incorporated  village,  and  appointing  commissioners  for  that  pur- 
pose, but  which  does  not  profess  to,  and  does  not,  impair  or  abridge,  or  enlaige 
the  rights,  duties,  or  powers  of  the  trustees  of  the  village,  as  commissionen  of 
highways,  will  be  considered  as  merely  an  exercise,  within  the  corporate  lim- 
its of  the  village,  of  the  right  of  eminent  domain^  with  which  the  state  has  never 
parted. 

Such  a  statute  does  not  require  a  two  thirds  vote,  to  render  it  operative  within  the 
limits  of  the  village,  under  the  section  of  the  constitution  of  1821,  requiring  the 
assent  of  two  thirds  of  the  members  of  each  house  to  eveiy  bill  creating,  alter- 
ing, or  renewing  any  body  politic  or  corporate. 

Laws  affecting  municipal  corporations  may  be  passed  by  mere  majority  votes. 

The  notice  required  by  the  statute,  (1  R.  S.  155,  ^  1,)  to  be  given  of  an  intended 
application  to  the  legislature  for  an  act  authorizing  the  making  or  improving 
of  a  road,  was  calculated  merely  to  guard  the  legislature  from  surprise  and 
fraud,  and  to  prevent  hasty  and  improvident  legislation. 

Hie  law  requiring  such  notice  to  be  given  did  not  confer  any  new  power  upoii 
the  legislature,  depending  upon  the  publication  of  the  notice.  It  is  a  rule 
made  by  the  legislature  for  its  own  convenience,  and  may  be  entinly  diiregatil* 
ed,  without  affecting  the  validity  of  the  act. 


i04»«]  IN  TH£  SUPREME  COURT.  417 


Sfflitli  V.  Helmer. 


9nt  if  a  cofflpliance  with  the  requirement  were  nece^aiy  to  tl^e  validitj  of  the 

« 

act,  as  affecting  the  legalaritj  of  iti  paeeagei  and  its  Talidity  coald  be  qaee- 
tioned  in  a  collateral  manner,  for  the  want  of  the  proper  notice,  the  publieatioB 
of  the  notice  required  by  law  would  be  preei^med.    Per  Allbn,  J. 

f  arol  evidence  of  the  action  of  commiwioners  appointed  under  and  in  punuance 
of  an  act  to  provide  for  the  construction  aqd  alteration  of  a  highway,  in  rela- 
tion to  the  alteration  of  the  road  at  a  particular  place,  at  a  meeting  of  all  the 
comminionen  upon  that  subject,  is  admissible ;  where  it  does  not  appear  that 
any  record  of  the  proceedings  at  that  meeting  was  kept,  and  the  statute  did 
not,  in  terms,  require  a  record  of  (he  proceedings  of  the  commissioners  to  be  made. 

Where,  in  an  action  of  trespass  quare  dausum  fregU^  the  defendant  justifies  under 
an  act  providing  for  the  construction  and  alteration  of  a  highway,  alledging 
that  he  did  the  acts  complained  of,  by  the  direction  of  the  commissionen  named 
in  the  act,  and  for  the  purpose  of  altering  the  road  at  the  place  in  question, 
evidence  sho^ng  that  all  the  commissionen  met  and  conferred  together  upon 
the  subject  matter  of  the  alterations,  and  assented  to  them,  and  conferred  upon 
one  of  their  number  authority  to  execute  their  determination,  and  make  such 
alterations,  under  whose  directions  and  instructions  the  defendant  acted,  it 
sufficient  to  sustain  the  defence. 

IfVhere  an  act,  authorizing  the  taking  of  private  property  for  public  purposes, 
provides  for  a  just  compensation  to  the  owner,  it  is  not  unconstitutional  be- 
cause it  omits  to  make  the  assessment  and  payment  of  damages  a  condition 
precedent  to  an  entry  upon  and  occupation  of  the  premises. 

ft  is  sufficient  that  the  act  makes  provision  for  compensation  to  the  owner.  Tha 
assessment  and  payment  of  damages  need  not  precede  such  entiy  and  oc- 
cupation. 

This  was  an  action  of  trespass  quare  dausum  fregit^  tried 
at  the  Herkimer  circuit  in  December,  1848.  The  locus  in  quo 
was  situated  within  the  village  of  Herkimer,  and  the  alledged 
trespass  consisted  in  the  removal  of  a  fence  on  the  line  of  a 
road.  The  defendant  justified  under  the  act  of  May  12, 1846, 
{Laws  of  1846,  p.  305,)  alledging  that  the  fence  was  removed 
hy  authority  of  the  commissionei's  in  that  act  named,  and  to 
shorten  and  straighten  the  road  therein  nieutioned.  The  re- 
moval of  the  fence  by  the  defendant  was  proyed,  and  that  the 
premises  were  about  one-fourth  of  a  inile  fron^  the  compact  part 
of  the  village  of  Herkimer ;  that  the  road  passing  the  premises 
runs  to  the  bank  of  the  West  Canada  creek,  and  up  along  the 
creek  to  Middleville ;  and  that  there  was  no  other  road  answer* 
ing  the  description.  The  defendant  gave  in  evidence  the  act 
above  mentioned,  and  a  diagram  of  the  village  of  Herkimer^ 
and  of  the  premises,  with  the  maceiit  road  or  street,  and  proved 
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that  20  or  30  days  before  the  removal  of  the  feoce  the  three 
commiasioQers  named  in  the  act  met  at  a  place  called  the  dug- 
way,  on  the  line  of  the  road  from  Herkimer  to  MiddleviUe,  and 
conferred  upon  the  subject  of  the  alterations  they  thought  ne- 
cessary to  be  made ;  that  but  three  alterations  were  talked  of 
then,  and  the  alteration  of  the  line  of  the  road  at  the  locus  in 
quo  was  one  of  them.  That  the  commissioners  then  directed 
one  of  their  number  to  go  on  and  survey  it  out  and  do  the  ne- 
cessary work  upon  it ;  that  it  was  agreed  that  the  road  should 
be  widened  and  straightened  at  that  place ;  and  it  was  left  to 
one  commissioner  to  employ  a  surveyor  and  do  the  work.  The 
defendaut  proved  that  the  road  was  surveyed  and  staked  out 
under  the  direction  of  the  commissioner,  and  that  such  commis- 
sioner and  one  other  of  the  commissioners,  at  a  subsequent 
meeting,  agreed  that  it  was  correctly  doue,  and  that  the  fence 
was  removed  in  pursuance  of  the  directions  of  the  commissioner, 
to  whom  the  work  had  been  intrusted  by  the  commissioners,  at 
their  first  meeting.  Several  questions  upon  the  admission  of 
evidence,  as  well  as  upon  the  merits,  were  made  upon  the  trial ; 
and  at  the  close  of  the  evidence  the  judge  directed  a  verdict  for 
the  defendant ;  and  the  plaintiff  now  moved  for  a  new  trial, 
upon  a  bill  of  exceptions. 

Q.  B.  Juddj  for  the  plaintiff. 

C.  A.  Benton^  for  the  defendant. 

By  the  Courts  Allen,  J.  The  first  exception  taken  upon 
the  trial  was  to  the  admission  of  evidence  on  the  part  of  the 
defendant,  of  the  location  of  the  premises  within  the  village  of 
Herkimer.  There  can  be  no  doubt  that  it  is  the  right  of  a 
party,  in  all  actions  of  this  kind,  to  locate  the  premises  by  the 
evidence  as  particularly  as  he  pleases.  It  is  the  duty  of  the 
plaintiffs  in  the  first  place  to  show  the  situation  and  location  oi 
the  premises  in  question ;  and  it  is  the  right  of  the  defendant 
to  show  the  particular  description  and  location.  The  evidendb 
inay  be  important  upon  questions  of  title,  boundary,  or  damal^ak 
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The  evidence  was  clearly  admissible,  and  no  question  uppn  the 
effect  to  be  given  to  it  is  presented  by  this  exception.  The 
plaintiff  also  excepted  to  the  admission  of  evidence  that  the 
roiad  passing  the  premises  in  question  was  the  only  road  lead- 
ing from  the  village  of  Herkimer  to  East  Canada  creek,  and 
thence  to  Middleville.  It  was  competent  for  the  defendant  to 
diow  that  this  road  answered  the  description  in  the  statute 
designating  the  road  to  be  improved.  This  was  necessary  to 
the  justification  of  the  defendant,  and  to  connect  his  acts  with 
the  authority  conferred  by  the  statute.  And  proof  being  given 
that  this  road  in  question  corresponded  with  the  description  in 
the  statute,  it  would  necessarily  follow  that  the  court  and  jury 
must  apply  the  act  to  that  road,  unless  it  was  known  that  there 
was  another  road  to  which  the  description  would  equally  apply. 
In  that  case  there  would  be  an  ambiguity  to  be  explained  by 
extrinsic  evidence.  In  this  case  there  was  no  evidence  that 
there  was  any  other  road  to  which  the  entire  description  could 
apply ;  so  that  evidence  that  this  was  the  only  road  leading 
from  Herkimer  village  to  the  West  Canada  creek,  was  entirely 
unnecessary  with  a  view  to  determine  what  road  was  intended 
by  the  act.  But  it  was  nevertheless  competent,  with  a  view  to 
put  beyond  a  doubt  that  which  would,  without  such  evidence, 
be  merely  a  legal  and  necessary  inference  from  the  other  evi- 
dence. The  evidence  was  proper  upon  another  point  in  the 
case  to  which  it  is  not  necessary  to  refer  in  this  conuection. 
The  defendant  then  offered  as  evidence  the  act  under  which  it 
was  alledged  the  entry  was  made  upon  the  plaintiffs'  premises, 
Viz. :  "  an  act  to  provide  for  the  reconstruction  and  alteration 
of  the  highway  between  the  village  of  Herkimer  and  Middle- 
ville, in  Herkimer  county,"  passed  May  12,  1846,  which  was 
objected  to,  for  several  reasons  which  will  be  noticed  in  their 
order.  The  plaintiffs  excepted  to  the  decision  admitting  the 
act  in  evidence.  The  first  objection  was  that  the  act  was  in- 
operative within  the  village  of  Herkimer,  for  the  reason  that  the 
road  mentioned  in  it  started  from  the  village  of  Herkimer  and 
not  from  any  point  within  the  coiporate  boundaries,  and  there- 
fore an  entry  upon  the  plaintiffs'  premises  within  the  limits  of 
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the  village,  was  unauthorized.  The  title  of  the  act,  {Laws  of 
1846,  p.  305,)  is  <'  to  provide  for  the  6oastruction  and  alteration 
of  the  highway  between  the  village  of  Herkimer  and  Middle- 
ville,"  aild  the  first  section  of  the  act  appoints  commissioners 
<^to  alter,  reconstruct,  and  improve  the  public  road  leading 
from  the  village  of  Herkimer  to  the  bank  of  the  West  Canada 
creek,  and  thence  along  or  near  the  bank  of  the  said  West 
Canada  cre^k  to  the  village  of  Middleville."  The  word  ''  from," 
in  the  act,  must  have  a  reasonable  construction  in  reference  to 
the  subject  matter ;  and  unless  it  is  held  to  include  some  part 
of  the  village  of  Herkimer,  the  object  of  the  grant,  which  was 
to  construct  a  good  road  from  the  village  of  Herkimer  for  prac- 
tical purposes,  and  therefore  necessarily  from  the  compact  part 
of  the  village,  can  not  be  accomplished.  Neither  can  the  entire 
road  described  in  the  act  be  improved ;  for  a  part  of  that  des- 
cription is  of  the  road  within  the  village,  and  will  apply  to  no 
other  road,  nor  to  that  road,  without  the  village.  The  road 
described  leads  from  the  village  of  Herkimer  to  the  bank  of 
West  Canada  creek,  &c.  This  is  the  only  road  that  answers 
the  description,  and  it  reaches  the  bank  of  the  creek  within  the 
village.  It  therefore  follows  that  from  must  be  taken  in  this 
case  inclusively.  ^^From^  is  opposed  to  <</o,"and  the  latter 
word  has  been  taken  inclusively  in  a  case  on  all  fours  with  the 
one  before  us.  {Farmers^  Turnpike  Co,  v.  Coventry^  10  John, 
Rep,  389.)  And  in  ihat  case,  as  well  as  in  The  Mohawk  Bridge 
Co.  V.  The  Utica  4*  Schenectady  Railroad  Co,  (6  Paige^  654,) 
reference  was  had  to  extrinsic  circumstances,  to  ascertaijl  the 
intent  of  the  legislature  in  the  use  of  particular  words.  That 
must  be  proper  when  the  words  may  have  different  meanings 
under  different  circumstances,  as  in  this  case.  In  the  latter 
case  it  was  held  that  the  words  "  at  or  near"  might,  and  did, 
include  a  point  within  the  city  of  Schenectady.  If,  in  this  case, 
the  act  had  authorized  the  construction  of  the  road  from  Mid- 
dleville  to  Herkimer,  it  would  have  been  precisely  within  the 
decision  in  the  Farmer^  Turnpike  Co,  v.*  Coventry y  and  it 
can  not  affect  the  construction  of  the  act  that  the  terminus  at 
Herkimer  is  first  named  in  the  description  of  the  road.    To 
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affect  the  construction  of  the  statute  and  show  that  the  legis- 
lature intended  to  authorize  the  construction  of  the  road  within 
the  village  of  Herkimer,  the  evidence  that  this  was  the  only 
road  answering  the  description  in  the  statute  was  competent. 
Extrinsic  evidence  is  admissible,  and  frequently  resorted  to,  to 
aid  the  court  and  jury  in  the  application  of  terms  used  in  a 
statute.  {United  States  v.  Breeds  1  Sumner's  Rep.  159. 
HayderCi  case^  3  Cokffs  Rep.  7  b.  Devonshire  v.  Lodgey  7 
B.  4*  Cress.  39.) 

It  was  next  objected  that  the  act  was  not  passed  by  a  vote  of 
two  thirds  of  the  members  elected  to  the  legislature,  and  that 
therefore  it  was  inoperative,  within  the  limits  of  the  village  of 
Herkimer.  By  section  9  of  article  7  of  the  constitution  of  1821, 
the  assent  of  two  thirds  of  the  members  elected  to  each  branch 
of  the  legislature  was  required  to 'every  bill  creating,  continuing, 
altering  or  renewing  any  body  politic  or  corporate.  But  tlie  act 
in  question  does  not  profess  to  be  an  act  of  that  character.  It 
does  not  affect  the  corporate  rights  of  the  village  of  Herkimer. 
It  neither  adds  to,  nor  deti'acts  from,  the  powers  of  the  officers 
of  the  corporation  or  the  corporators.  It  is  but  the  exercise, 
within  the  corporate  limits  of  the  village,  of  the  right  of  eminent 
domain,  with  which  the  state  has  never  parted.  The  powers 
and  duties  of  the  trustees  of  the  village,  as  commissioners  of 
highways,  are  not  impaired  or  enlarged  by  the  act.  {Ontcario 
Batik  V.  Burrell,  10  Wend.  86.)  In  Mitchell  v.  Halsey,  (15 
Id.  241,)  and  Whitney  v.  Johnson^  (12  Id.  359,)  general  laws 
were  held  not  applicable  to,  or  controlling,  the  jurisdiction  and 
powers  of  officers  of  municipal  corporations,  for  the  reason  that 
they  were  not  within  the  words  of  the  acts,  and  not  because  the 
acts  required  two  third  votes.  {See  Chaves  v.  Otisy  2  JE/i//,  466, 
471 .  Hart  v.  Mayor  of  Albany ^  3  Paige,  213.  People  v. 
Morris,  13  Wend.  325.)  It  was  insisted  by  the  plaintiff,  thirdly, 
that  the  act  was  not  properly  in  evidence  for  the  want  of  proof 
that  notice  of  an  application  therefor  had  been  published  pursu- 
ant to  1  12.  S.  155, }  1.  Such  proof  can  not  be  necessary.  It 
is  mere  evidence  of  the  sense  of  the  profession,  and  the  under* 
standing  of  our  courts,  upon  this  subject,  that  while  our  books 
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of  reports  are  full  of  cases  involving  questions  upon  private  acts^ 
of  incorporation,  and  other  acts  plainly  within  this  provisioQi 
no  question  of  this  kind  has  ever  been  made.  It  is  true,  thb  is 
not  conclusive,  but  is  a  consideration  entitled  to  some  weight 
upon  a  doubtful  question.  But  I  have  no  doubt  upon  the  sub* 
ject  The  legislature  had  full  power  and  authority  to  enact 
this  law,  under  the  constitution  from  which  it  derived  its  power. 
The  law  requiring  notice  did  not  confer  any  new  power  upon 
the  legislature,  depending  upon  the  publication  of  the  notice. 
It  was  a  direction  to  the  public,  calculated  merely  to  g^ard  the 
l^slature  from  surprise  and  fraud,  and  to  prevent  hasty  and 
imprudent  legislation.  It  was  a  rule  made  by  the  legislature 
for  its  own  convenience,  and  might  be  entirely  disregarded.  A 
law  within  the  terms  of  the  requirement  would  be  valid,  although 
no  notice  of  the  application  was  published.  But,  as  was  said 
before,  the  legislature  had  jurisdiction  in  the  premises  without 
reference  to  the  act,  and  if  a  compliance  with  its  terms  were 
necessary  to  its  validity  as  affecting  the  regularity  of  its  passage, 
and  its  validity  could  be  questioned  in  this  collateral  manner 
for  the  want  of  the  proper  notice,  the  publication  of  the  notice 
required  by  law  would  be  presumed.  Omnia  presumentur  rite 
et  solemniier  esse  cu^a  donee probetur  in  contrarium.  {Co.  Lit* 
6  6.     C.  4*  JET.  Notes,  note  296,  p.  288.) 

The  plaintiff  objected  to  proof  by  parol  of  the  action  of  the 
commissioners  in  relation  to  the  alteration  of  the  road  at  the 
place  in  question,  at  a  meeting  of  all  the  commissioners  upon 
that  subject,  and  excepted  to  the  ruling  of  the  judge  admitting 
such  evidence.  It  did  not  appear  that  any  record  of  the  pro- 
ceedings of  that  meeting  was  kept,  and  the  act  imder  which  the 
commissoners  acted  did  not,  in  terms,  require  a  record  of  their 
proceedings.  The  only  note  or  memorandum  of  their  proceed* 
ings  which  the  commissioners  were  expressly  required  by  the 
terms  of  the  act  to  make  or  keep  was  that  required  by  section 
7.  By  that  section  they  were  required  to  cause  a  map  and  de- 
scription in  writing,  signed  by  them  or  a  majority  of  them,  of 
the  changes  and  alterations  of  the  route  on  said  road,  to  be  filed- 
in  the  office  of  the  town  clerk  of  the  town  of  Herkimer.    This. 
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was  not  a  condition  precedent  to  their  entry  upon  the  lands  to 
be  taken.  A  survey  and  examination  was  first  to  be  made,  and 
the  making  the  map,  if  not  the  survey,  was  necessarily  preceded 
by  the  determination  of  the  commissioners  to  make  the  altera- 
tions. This  determination  must  necessarily  rest  in  parol  until 
the  record  of  the  alterations  was  made  and  filed.  No  record  or 
memorandam  which  the  commissioners  could  make,  except  the 
map  and  description  of  the  alterations,  would  be  evidence  of 
their  acts.  An  omission  to  reduce  their  proceedings  to  writing 
in  the  form  of  a  record,  that  duty  not  being  required  by  the  act, 
can  not  invalidate  them.  It  was,  I  think,  clearly  competent  for 
the  defendant  to  show  by  parol  that  tlie  three  commissioners 
met,  delil)erated,  and  agreed  upon  the  alterations  in  question. 
!•  It  was  not  required  by  the  act  that  any  record  of  their  pro- 
ceedings should  be  made.  2.  If  made  and  kept  it  would  not 
have  been  evidence  of  the  facts  stated.  3.  The  fact  that  all 
the  commissioners  met  and  acted  in  the  premises  was  necessary 
to  justify  the  acts  of  the  defendant  under  an  order  proceeding 
directly  from  one  of  them,  acting  by  authority  of  all,  and  to 
sustain  and  authenticate  the  map  and  description  of  tlie  altera- 
tions afterwards  made  and  filed,  signed  by  only  two  of  the  com- 
missioners. The  evidence  of  this  fact  necessarily  rested  in 
parol. 

The  next  exception  was  to  the  admission  of  evidence  of  what 
transpired  subsequently  between  two  of  the  commissioners,  oiie 
of  whom  had  been  authorized  by  all  to  make  the  proposed  alter- 
ations, and  is  untenable.  There  can  be  no  doubt  that  the  three 
commissioners  having  met  and  consulted  and  agreed  upon  the 
alterations,  the  power  to  make  them  might  be  deputed  to  and 
vested  in  one  of  their  number.  The  object  of  a  joint  meeting 
was  fully  obtained,  and  the  judgment  of  all  was  exercised  upon 
the  subject  matter  of  the  power ;  and  the  execution  of  the  de- 
terminati(m  was  a  ministerial  act  Indeed,  the  three  having 
met  and  conferred,  any  two  of  them  could  have  subsequently 
agreed  upon  a  plan  of  alterations ;  they  having  had  the  benefit 
of  the  advice  and  suggestions  of  their  fellow  commissioner. 
'(X^&rs  V.  Rogers,  7  Caweuy  626,  and  note  (a)  at  end  of  the 
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COM.)  But  the  evidence  was  material,  ancl  was  ^mitled  only 
to  show  that  the  commissioner  to  whom  the  power  had  been 
delegated  had  performed  the  duty  imposed  upon  him  by  all  the 
commissioners  in  respect  to  the  alteration  of  the  road  at  the 
place  in  question.  It  was  a  part  of  the  res  gestce.  It  is  very 
clear  that  it  was  not  proper  to  show  the  acts  of  the  two  as  the 
acts  of  the  board  of  commissioners,  and  the  evidence  was  not 
admitted  with  that  view.  The  acts  of  the  defendant  must  be 
justified  under  the  determination  aQd  orders  of  the  commission- 
ers at  a  prior  meeting.  The  evidence  of  what  ComnxissioQer 
Barckley  said  at  the  subsequent  meeting  is  entirely  immaterial, 
and  can  not  affect  the  result  of  the  case.  If,  however,  the  three 
commissioners  had,  at  c^  meeting  for  that  purpose,  agreed  upon 
and  determined  to  make  the  alterations  in  question,  as  it  ap- 
pears they  had  done,  then  any  of  the  commissioners^  whether 
expressly  authorized  or  not,  coqld  execute  this  determination, 
and  carry  out  the  plaa  adopted  by  the  three.  (^Bronstm  y. 
Mann,  13  John.  460.) 

The  next  point  made  by  the  plaintiff  upon  the  trial  was  upon 
the  admission  of  evidence  of  the  appointment  of  Spencer  as  a 
conmiissioner  in  place  of  Caswell,  who  declined  further  to  act. 
This  appoiatn^eat  was  made  in  July,  1846.  The  county  judge 
of  Herkimer  county  was  authorized  by  the  act  to  fill  any  vacan- 
cy which  might  occur  by  the  death,  refusal,  or  neglect  to  serve, 
of  any  of  the  commissioners.  At  the  time  of  the  refusal  of  Cas- 
well further  to  serve  as  a  commissioner,  the  duties  of  the  com- 
missioners, in  respect  to  the  alteration  in  question,  were  not  fully 
performed,  The  map  and  description  required  by  law  had  not 
been  made  or  filed,  and  the  damages  of  the  plaintiff  had  not  ■ 

been  assessed  or  paid.    The  refusal  of  CasweU  longer  to  serve  ^ 

did  not  annul  the  proceedings  of  the  commission  up  to  that 
time,  but  such  prior  acts  were  valid,  and  to  be  completed  by  the 
new  board  after  the  vacancy  was  filled ;  and  although  it  was 
not  material  to  the  justification  of  the  defendant  to  show  that 
the  commissioners  ever  entirely  completed  their  duties  by  mak- 
ing and  filing  a  description  of  the  road,  still,  if  the  defendant, 
for  any  reason,  chose  to  do  so,  the  evidence  was  comps^enty  as 
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proof  of  Ihe  vaoauey,  and  the  appointment  of  Spenoer  lo  IIU  i^ 
was  necessary  to  show  hb  authority  to  sign  the  map  and  d^ 
acription. 

So  of  the  next  objection  of  the  plaintiff,  which  was  to  evidence 
of  the  map  and  description  of  the  alteration  signed  by  only  two 
of  the  commissioners,  and  made  and  filed  in  January,  1847, 
It  was  not  necessary  to  the  justification  of  the  defendant  to  show 
that  any  map  and  description  of  tlie  altemtions  had  been  made 
and  filed  by  the  commissioners.  The  making  it  was  not  a  con- 
dition precedent  to  an  entry  upon  the  plaintilT^s  premises  to 
make  the  alterations.  {Estesv.  Kelsey^  8  Wetul.  555,  Woolr 
sey  V.  TttmpkiitSj  23  Id.  324.  Hallacic  v.  Woolsetfj  Id.  327.) 
If  the  commissioners  were  autiiorized,  upon  making  the  map 
and  description,  to  enter  upon  the  premises  and  make  the  alter-^ 
ations,  Uie  defendant,  who  was  a  mere  servant  and  agent,  could 
not  be  made  a  trespasser  ab  initio  by  a  subsequent  omission  of 
the  commissioners  to  make  and  file  such  map  and  description. 
But  the  evidence  was  competent  for  the  defendant,  if  he  choee 
to  give  it  It  is  not  for  the  plaintiff  to  object  to  evidence  show- 
ing that  every  step  has  been  taken  which  is  made  necessary  to 
vest  a  perfect  title  to  the  locus  in  qtio  in  the  public,  for  the  pm^ 
poses  of  a  road,  notwithstanding  evidence  falling  short  of  this 
might  be  sufficient  for  the  defendant.  It  was  sufficient  that  the 
map  and  description  was  signed  by  two  of  the  commissionen. 
1.  It  was  expressly  authorized  by  the  act  to  be  signed  by  the 
commissionei*s.  or  a  majority  of  them.  {Laws  of  1846,  p.  305| 
i  7.)  2.  The  presumption  is  that  all  assented  to  it,  or  that  all 
were  consulted,  and  conferred  upon  the  subject,  which  would 
authorize  a  majority  to  act.  {Doughty  v.  Hope^  3  Deni0j249, 
Id.  594.  8  Wend.  655.)  Evidence  of  the  declarations  of  Bel- 
linger and  Barokley,  two  of  the  commissioners,  made  after  the 
alledged  trespass,  was  properly  excluded.  They  were  compe- 
tent witnesses  if  living ;  but  if  not,  their  declarations  made  af- 
ter the  transaction  were  no  more  than  the  declarations  of  anj 
other  persons  would  have  been.  The  evidence  would  have  b^eo 
strictly  hearsay  testimony,  and  as  such  was  properiy  ezeluded. 
(Of0aa.  Ev.  »  99, 100, 123, 124.)    The  provisions  ef  Uif  9^ 
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Statutes  requiring  commissioners  of  highways  in  certain 
cases  to  give  the  owner  or  occupant  of  the  land  through  which 
a  road  shall  have  been  laid,  sixty  days'  notice  in  writing  to  re* 
move  his  fences,  is  not  made  applicable  to  the  proceedings  of 
the  commissioners  under  the  act  in  question.  Their  powers 
are  defined  by,  and  directions  for  their  conduct  given  in,  the 
under  which  the  proceedings  were  had. 

It  is  now  well  settled  that  the  law  under  which  the  defend* 
ant  justifies,  not  making  the  assessment  and  pa)rment  of  dam* 
ages  a  condition  precedent  to  an  entry  upon  and  occupation  of 
the  premises  for  the  purposes  of  the  road,  it  is  sufficient  that  the 
act  makes  provision  for  compensation  to  the  owner,  and  the  as- 
sessment and  payment  need  not  precede  such  entry  and  occupa- 
ti9Q.  {Bloodgood  v.  Moliawk  and  Hud.  J9.  J9.  Co.  18  Wend, 
S.  C.  14  Id.  51.  Ccdkiiig  v.  Baldwin^  4  Id.  667.  Cole  v* 
TiiLstees  of  Williamsburghj  10  Id.  659.  People  v.  Haydetij  6 
Hill,  359.)  The  owner  of  the  premises  may  call  upon  the  com* 
missioners  to  assess  and  pay  the  damages  as  soon  as  the  altera- 
tion is  determined  upon  and  the  appropriation  made ;  and  if  they 
refuse  to  make  the  assessment  and  payment  they  may  be  co- 
erced, or  perhaps  they  may  be  restrained  from  proceeding  with 

e  alteration  until  the  damages  shall  be  assessed  and  paid. 
But  it  is  not  necessary  to  decide  this  question.  It  is  sufficient 
for  this  case  that  by  the  settled  construction  of  the  constitution 
which  prohibits  private  property  to  be  taken  for  public  use  with- 
out just  compensation,  actual  compensation  need  not  precede 
the  appropriation,  and  that  the  law  authorizing  the  reconstruct 
tion  and  alteration  of  the  road  in  question  provides  for  compen- 
sation, but  does  not  make  it  a  condition  precedent  to  the  entry 
upon  and  appropriation  of  premises  for  the  purposes  of  the  roa^  ^H 

I  have  thus  gone  through,  at  some  length,  the  points  made 
upon  the  trial,  and  upon  which  the  plaintiff  now  relies.  Some 
of  them  are  unimportant,  while  others  present  questions  worthy 
of  consideration.  Upon  a  careful  review  of  the  whole  case,  I  ^ 
think  the  rulings  and  decisions  upon  the  trial,  and  the  final  dis- 
position of  the  case,  were  right.  1.  The  act  under  which  the 
defendant  justified  was  properly  in  evidence.    2.  It  was  constir 


|8ia]  IN  THE  SUPREME  COURT.  427 


Goldtinid  v.  Lewii  County  Bank. 

tational ;  for  although  it  authorized  the  taking  of  private  prop- 
erty for  public  purposes,  it  provided  for  a  just  compensation  to 
the  owner ;  and  the  assessment  and  payment  of  such  compen- 
sation did  not  necessarily  precede  the  entry  upon  and  appropri- 
ation of  the  premises.  3.  The  premises  in  question  were  em- 
braced within  the  provisions  of  the  act,  and  the  bill  did  not 
require  the  assent  of  two  thirds  of  the  members  of  the  legislature, 
as  a  bill  creating,  altering  or  renewing  a  body  politic  or  corpo- 
rate. 4.  The  evidence  established  the  fact  that  all  the  commis- 
sioners named  in  the  act  conferred  together  upon  the  subject 
matter  of  the  alterations  in  question,  and  assented  to  them,  and 
ordered  and  directed  the  alteration  to  be  made ;  and  that  the 
defendant  acted  under  their  instructions,  and  by  their  directions. 
These  are  the  principal  questions  presented  by  the  bill  of  excep- 
tions ;  and  if  I  am  right  in  my  conclusions,  the  justification  of 
the  defendant  was  fully  established.  The  other  questions  are 
unimportant ;  although  as  to  them  I  think  no  error  was  com- 
mitted upon  the  trial. 

A  new  trial  is  denied. 


•  •• 


Same  Term.    Before  the  same  Justices. 

GoLDSMiD,  President  of  the  Bank.of  Watertown,  vs.  The 

Lewis  County  Bank. 

The  plaintiff,  en  the  90th  of  Augnst,  1845,  received  from  the  defendant  810,000  on 
account,  but  gave  the  defendant  no  credit  for  S1500,  parcel  of  that  ium,  although 
the  plaintiff  made  use  of  the  $1500  fioon  after  it  waa  received.  In  an  action  by 
the  plaintiff  to  recover  the  balance  of  an  account  claimed  to  be  due  from  the 
defendant;  Held  that  the  on^s  of  accounting  for  the  81500,  and  explaining  how 
it  was  applied,  lay  upon  the  plaintiff;  notwithstanding  an  account  current  of 
the  dealings  between  the  parties,  produced  by  the  plaintiff  on  the  trial,  which 
was  silent  as  to  the  81500,  was  received  in  evidence  by  consent  of  the  defend- 
ant's counseli  "  siibject  however  to  explanation  by  witnesses  on  either  side ;" 
snd  it  was  agreed  that  said  paper  was  *'  tobe  eiidence  on  all  points  when  H 
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int  ftdl  MMCtadleted  by  othtr  tMtimMiy,  And  wm  nol  ilitif  M  be 
wlMfem  coDtfadieted." 
Mdd  alsOf  that  under  the  agreement  made  upon  the  trial,  the  account  current  was 
only  to  be  regarded  as  prima  facie  evidence  as  to  all  matters  of  account  stated  in 
It ;  that  is,  that  the  entries  of  advances  and  receipts  of  moneys  totated  Ibenill 
tvtere  corfectly  charged ;  not  that  such  account  was  to  be  deemed  Jpelftat,  uad 
ee  teiitaiaijig  all  the  credits  that  should  be  allowed  (e  the  deftadaai. 

Motion  to  set  aside  report  of  referees.  The  facts  are  stated 
io  the  opinion  of  the  court. 

A  A.  Foster^  for  the  plaintiff. 

S.  Beardsley^  fox  the  defendants. 

By  the  Charts  Gridlet,  J.  This  is  a  Motion  to  set  ttdfc 
lifae  report  of  three  intelligent  referees,  who  have  found  the  suiti 
^{  91872,72  due  to  the  plaintiff  from  the  defendants.  We  Ue 
all  of  the  opinion  that  there  should  be  a  new  trial.  It  is  appa* 
rent  that  the  merits  of  the  cause  have  not  yet  been  tried.  That 
fact  alone,  however,  furnishes  no  reason  for  a  new  trial,  provided 
the  fault  rests  with  the  defendants.  But  we  think  that  the  ref- 
erees erred  in  the  conclusion  to  which  they  came  upon  the  facts 
proved.  Their  error  probably  consisted  in  holding  that  the  onus 
lay  upon  the  defendants  to  explain  how  the  $1500  (parcel  of 
$10,000  received  by  the  plaintiff  for  the  defendants)  was  applied. 

The  plaintiff  proved  an  account  against  the  defendants, 
amounting  to  $51,341,09,  and  by  the  same  balance  sheet  showed 
an  account  of  the  defendants,  to  offset,  amounting  to  $49,760,73. 
The  great  question  in  the  case  arose  upon  the  omission  of  the 
Bank  of  Watertown  to  credit  the  defendants  with  $1600,  parcel 
of  a  sum  of  $10,000  received  from  the  latter  on  the  I9th  or  20tk 
of  August,  1845.  This  sum  ($1500)  was  nowhere  credited  on 
the  account  current  presented  by  Mr.  Angell,  the  plaintiff's  wit* 
ness ;  nor  was  it  allowed  by  the  referees.  If  it  had  been  allowed) 
there  would  have  been  a  small  balance  in  favor  of  the  defend* 
ants.  The  question  now  is  whether  it  should  not  have  been 
eUowed  upon  the  facts  of  the  case  as  they  stood  proved  on  tbe 
*iaL    Tba  feUowing  fitcte  may  he  aasomed  as  4rad  fiKW  4ii6 
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contained  m  the  report:  L  That  if  the  deiendaoti 
were  tntitled  to  be  allowed  the  $1500,  the  indebtedness  would 
have  been  against  the  plaintiff.  2.  That  the  Bank  of  Water- 
town  received  of  the  Lewis  County  Bank,  on  or  about  the  20tk 
of  Amgust,  $10,000  in  bills  of  the  last  named  bank.  3.  That 
the  Bank  of  Watertown  have  given  no  credit  to  the  Lewis  (X 
Bank  for  $1600  parcel  of  this  sum.  4.  That  Mr.  Angell,  the 
financial  officer  of  the  Bank  of  Watertown,  made  use  of  dm 
$1600  on  the  same  or  the  next  day  after  it  was  received. 

This  $1500)  as  well  as  the  rest  of  the  $10,000,  was  received 
by  the  Watertown  Bank,  and  not  by  Mr.  Angell  in  his  individ* 
val  capacity.  That  fact  is  sworn  to  by  Mr.  Angell  in  folio  m 
of  the  report  This  throws  on  the  Bank  of  Watertown  the  bur* 
den  of  accounting  for  that  sum.  This  has  not  been  done,  bk- 
c^  in  the  following  manner.  The  plaintiff's  witness,  Mr. 
Angell,  produced  a  paper  which  is  appended  to  the  report  and 
which  purports  to  be  an  account  current  of  the  dealings  of  the 
piftiss,  from  a  day  prior  to  the  receipt  of  the  $10,000,  down  to 
a  period  when  their  dealings  closed^  This  paper  was  received 
in  evidence  by  consent  of  the  defendants'  counsel,  "  subject  how* 
ever  to  explanation  by  witnesses  on  either  side,  and  it  was  agreed 
by  the  respective  counsel  that  the  said  paper  is  to  be  evidenoo 
on  all  points  where  it  was  not  contradicted  by  other  tesUmony, 
and  was  not  itself  to  be  evidence  whenever  contradicted."  Now 
the  paper  containing  the  said  account  is  silent  as  to  this  contro- 
verted sum  of  $1500.  And  certainly  it  can  not  be  the  mean* 
ing  of  the  indiscreet  agreement  which  we  have  recited,  that  this 
paper  was  to  be  deemed  perfect,  and  that  it  contained  all  the 
credits  that  should  be  allowed  to  the  defendants.  It  is  going 
far  enough  to  regard  it  prima  facie  evidence  as  to  ail  matters  of 
account  stated  in  it ;  that  is,  that  the  entries  of  advances  and 
receipts  of  moneys  stated  in  the  paper  were  correctly  charged. 
But  in  cmy  point  of  view,  the  account  is  falsified — for  we  have 
seen  that  by  the  evidence  of  Mr.  Angell  himself,  $10,000  of  the 
money  of  the  defendants  was  received  by  the  plaintiff  on  tko 
19th  or  SQlh  of  August.  It  is  no  suflkient  answer  that.Mr..Aii^ 
gttH  vwewe  that  tfie  paper  contains  an  aeoount  of  all  the 
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actions  between  the  banks  that  he  knows  of.  It  doubtless  coih* 
tained  all  that  in  bis  judgment  ought  to  make  part  of  the  ae* 
count.  But  he  had  just  admitted  the  receipt  of  the  $1 500,  parcel 
of  the  $10,000.  Is  it  meant  that  the  receipt  of  the  $1500  is  not 
a  transaction  between  the  banks?  If  not  between  the  banks, 
then  there  is  no  evidence  that  it  was  a  transaction  authorized 
by  law.  The  Bank  of  Water  town  received  $10,000  of  the  Bank 
of  Lewis  County,  and  had  no  right  to  appropriate  $1600  of  it  in 
an  individual  transaction,  without  the  consent  of  those  who 
owned  the  money.  Any  such  use  of  the  funds  of  the  defendants 
would  not  relieve  the  Bank  of  Watertown  from  the  liability  of 
accounting  for  every  dollar  of  the  money.  If,  however,  there  wa» 
any  such  consent  on  the  part  of  the  Lewis  County  Bank,  that 
tact  should  have  been  proved.  And  the  burden  lay  on  the 
plaintiff,  who  had  received  the  money,  and  who  was  prima  facie 
liable  to  account  for  it,  to  prove  such  consent. 

It  was  upon  this  point  that  I  think  the  error  of  the  referees 
was  committed.  Evidence  was  given  of  an  arrangement  made 
a  day  or  two  before  the  receipt  of  the  $10,000  between  the 
agents  of  the  Lewis  County  Bank  and  the  cashier  of  the  Bank 
of  Watertown,  by  which  the  Lewis  County  Bank  was  to  ad- 
vance $10^000  of  their  bills  to  the  Bank  of  Watertown,  for  the 
purpose  of  raising  specie  to  meet  a  run  upon  the  bank.  Proba* 
bly,  to  connect  the  actual  receipt  of  the  money  with  this  arrange- 
ment, the  defendants'  counsel  inquired  of  the  witness  '^  whethei 
he  received  the  $10,000  under  an  understanding  concluded  aft 
Martinsburgh  at  the  time  he  went  there  with  Bennett,  and  had 
the  interview  with  Martin?"  The  witness  did  not  answer  the 
question  put  to  him,  but  he  replied  in  these  words:  ^  I  received 
instructions  with  the  money.^^  The  plaintiff's  counsel  then 
asked  the  witness  if  such  instructions  were  written  /  and  he  said 
they  were. 

Now,  we  think,  if  the  Bank  of  Watertown  relied  on  a  consent 
or  direction  contained  in  written  instructions  from  the  Lewis 
County  Bank,  to  dispose  of  the  money  sent  in  any  other  manner 
than  in  pursuance  of  the  agreement  to  receive  it  to  procure  an 
advance  of  specie,  it  was  for  the  plaintiff  to  show  the  in8truotioii% 
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and  to  prove  that  the  money  vas  applied  in  accordance  with 
them.  The  great  fact  of  having  received  the  defendant's  money 
without  accounting  for  it,  remained  unexplained ;  and  until  ex- 
plained, the  plaintiff  was  liable  to  account  for  it.  There  is  no 
evidence  to  show  from  whom  the  instructions  emanated,  nor 
what  they  were,  nor  that  the  money  was  disposed  of  in  pursu- 
ance of  them.  Mr.  Angell  gives  us  no  light  on  either  of  these 
points*  And  why  this  evidence  was  not  given  we  can  not  tell. 
It  is  enough,  however,  that  it  should  have  been.  We  think, 
until  this  was  done,  the  plaintiff  was  liable  to  account  for  the 
defendants'  money,  which  was  received  on  the  20th  of  August, 
1845. 
A  new  trial  is  granted ;  costs  to  abide  the  event. 


Same  Term.    Before  the  same  Justices. 
Ott  and  others,  adm'rs,  &c.  vs,  Schrocppel. 

A  bond  of  fubnuMion  to  arbitratora  was  subject  to  the  following  condition : 
*'  That  if  the  above  boanden  H.  W.  S.  shall  well  and  truly  submit  to  the  decis- 
ion of  O.  H.  W.,  M.  M.,  W.  D.  and  J.  O.,  or  either  three  of  them  who  shall 
act,  named,  elected,  and  chosen  arbitrators,  as  well  by  and  on  the  part  and  be* 
half  of  the  said  E.  O.  as  of  the  said  H.  W.  S.,  between  whom  a  controversy 
exists,  to  hear  all  the  proofs  and  allegations  of  and  concerning,  Ptrsi^  the 
amount  which  has  actually  been  paid  upon  a  certain  contract  between  the 
said  S.  of  the  one  part  and  the  said  E.  0.  and  J.  O.  of  the  other  part,  of  date 
March  1, 1835,  and  which  in  justice  should  be  applied  thereon ;  and  indorse 
the  amount  so  found  on  said  contract,  and  Second,  of  and  concerning  also 
all  actions,  causes  of  action,  controversies,  suits,  judgments,  debts,  dues,  and 
demands,  and  all  other  matters  of  whatsoever  name  and  nature  now  existing, 
Ac.  and  ddermine  and  seUUf  and  award  also,  upon  said  second  mentioned  mat- 
ters, &c.  so  as  the  award  of  the  said  arbitrators  be  made  in  witting  subscribed 
by  them,  or  any  two  of  them  and  attested  by  a  subscribing  vritness  ready  to  be 
delivered  to  the  said  parties  on  or  before  the  1st  day  of  Feb.  next,  then,"  &c. 

Bdd  that  by  the  true  interpretation  of  the  bond,  the  parties  intended  to  bind 
themselves  to  submit  to  the  award  of  the  arbitrators,  of  and  eoneeming,  JSrsi 
•Ihs  ainoiiiit  that  had  been  paid  npoo  the  contract  mentioned,  nt  the  date  of  tin. 


4t£  CASES  IN  LAW  AND  SaUlTY  []toK  7 


Ott  «.  flchioeppel. 


■Mhiiiiwinii,  and  secondly  of  and  concerniiig  all  aclioiia,  d— lawAh  *c  TImI 
bolh  rabjecU  were  sabmitted,  to  be  awarded  upon,  and  that  the  arbitrataol 
were  boond  to  embrace  both  in  their  award. 

It  ifl  indispenaable  to  the  validity  of  an  award  made  in  parraance  of  a  aabrnjaiaii 
coDtainiog  the  iia  quod  clause,  that  it  should  embrace  aD  tho  sabjaets  sabnuttsd. 

Although,  upon  a  general  submission  of  all  demands,  actions,  &c.  a»  awaid  ia 
conclusive  as  to  all  matters  to  which  the  suboiission  extends,  whether  any  par- 
ticular included  in  the  submission  was  or  was  not  laid  before  the  arbitrators, 
or  passed  upon  by  them ;  yet  this  principle  does  not  extend  to  a  case  where  a 
apeeifie  subject  matter  is  submitted,  in  addition  to  a  general  suhmission  of  all 
demands. 

When,  by  a  conditional  submission,  dated  December  ^,  1843,  the  parties  sub- 
mitted to  arbitrators,  among  other  things,  the  question  how  much  had  been 
paid  upon  a  certain  contract,  at  the  date  of  ike  submissum^  and  the  award  mera- 
ly  determined  the  amount  which  had  been  paid  upon  the  contract  up  <o  l^la  Lil 
of  January^  1841 ;  wholly  omitting  to  find  how  much  had  been  paid  up  to 
the  date  of  the  submission ;  Held  that,  by  expressly  limiting  their  finding  to  a 
time  previous  to  the  date  of  the  submission,  the  arbitrators  had  precluded  all 
ground  for  a  presumption  that  they  intended  their  award  should  embrace  the 
intervening  period ;  and  that  the  award  was  void  for  the  omission  to  include 
the  whole  period. 

Bdd  alsOf  that  the  court  could  not  infers  in  aid  of  the  award,  that  there  were  no  pay* 
ments  made  upon  the  contract  during  the  time  intermediate  the  Ist  of  January, 

1841,  and  December  28,  1842,  the  date  of  the  submission. 

« 

This  was  an  action  of  debt  brought  by  Edward  Ott,  in  1847, 
against  the  defendant,  to  recover  the  amount  of  an  award  in 
his  favor,  against  the  defendant.  Edward  Ott  died  in  the  pro* 
gress  of  the  suit,  and  the  action  was  revived  in  favor  of  the 
present  plaintiflTs  as  his  administrators^  Thedeclaratioa  reeiled 
that  on  the  28th  day  of  December,  1842,  in  Oswego,  certain 
bonds  of  arbitration  were  mutually  executed  to  each  other,  by 
the  parties  respectively,  conditioned  amongst  other  things  that 
the  parties,  Ott  on  one  side  and  Schroeppel  on  the  other, 
<' should  well  and  truly  submit  to  the  decision  of  Orla  H. 
Whitney,  Mathew  McNair,  William  Dalloway,  and  John  Grant, 
jr.  or  either  three  of  them  who  should  act,  named,  selected,  and 
chosen  arbitrators,  as  well  by  and  on  the  part  and  behalf  of  the 
said  plaintifT,  as  of  the  said  defendant,  between  whom  a  con- 
troversy existed,  to  hear  all  the  proofs  and  allegations  of  the 
said  parties,  (amongst  other  things,)  of  arid  concerning  all  ac- 
lk»fl^  eauaos  of  action,  controversies,  suit^  judgmaiA%  dd^iB^ 
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dues,  and  demands,  and  all  other  matters  of  whatsoever  name 
or  nature,  then  existing  between  the  said  parties,  including  a 
suit  then  pending  in  the  supreme  court  in  which  said  Schroep- 
peL was  plaintiff  and  Jacob  H.  Becher  was  defendant,  and  then 
noticed  for  the  then  present  Oswego  circuit,  in  which  said  Ott 
was  interested,  especially  reserving  from  their  consideration  and 
determination  the  suit  in  slander,  in  Oswego  common  pleas, 
between  said  Ott  and  said  Schroeppel,  in  which  Ott  had  recov- 
ered a  verdict,  and  all  matters  relative  thereto,  and  settle  and 
award  also  upon  said  matters,  so  as  the  said  award  of  the  said 
arbitrators  be  made  in  writings  subscribed  by  them  or  any  two 
€{  them,  and  attested  by  a  subscribing  witness,  ready  to  be  de- 
livered to  the  said  parties  in  difference  on  or  before  the  first. day 
of  Febniary,  (1843,)  then  next.  The  declaration  then  averred 
that  three  of  said  arbitrators,  Whitney,  Dalloway  and  Grant, 
(McNair  declining  to  act.)  took  upon  themselves  the  burden  of 
said  arbitration  and  within  the  time  appointed,  to  wit,  on  the 
28th  of  January,  1843,  did  duly  make  and  publish  their  award 
in  writing,  subscribed  by  two  of  said  arbitrators,  to  wit,  Grant 
and  Dalloway,  and  attested  by  J.  Neilson,  a  subscribing  witness 
thereto,  of  and  concerning  the  said  matters  in  difference,  ready 
to  be  delivered  to  the  said  parties  in  difference,  and  bearing  date 
January  28th,  1843,  and  did  thereby  award  and  direct  that  the 
said  defendant,  Henry  W.  Schroeppel,  should  pay  or  cause  to 
be  paid  to  the  said  plaintiff,  Edward  Ott,  his  heirs  or  assigns, 
the  sum  of  five  huudred  and  thirty-two  dollars  and  sixty-nine 
cents,  thirty  days  from  the  date  of  said  award,  with  interest, 
•which  was  to  be  in  full  payment  and  satisfaction  of  all  debts, 
dues,  and  demands,  which  then  were  or  had  been  in  suit  in  any 
court,  and  also  in  full  settlement^  payment  and  satisfaction  for 
and  on  account  of  any  and  all  controversies,  cause  or  causes  of 
action,  that  might  have  existed  or  did  then  exist  between  the 
aforesaid  parties,  either  in  law^or  equity,  saving  and  reserving 
however  the  slander  suit  in  the  Oswego  common  pleas,  in  which 
Ott  had  recovered  a  verdict  against  Schroeppel,  and  which  had 
not  been  in  any  way  considered  or  involved  by  any  considera- 
lion  or  determination  in  making  their  said  awaid.  The  dada- 
Vol.  Vn.  55 
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ration  then  alledged  the  non-payment  of  ihe  sum  awarded  with 
the  interest  or  any  portion  thereof,  in  the  common  form,  and 
chiimed  to  recover  the  same  in  debt  in  this  action.  The  second 
count  of  the  declaration  was  an  indebitatus  count  on  the  same 
award.  Tlie  third  count  was  for  an  account  stated,  in  debt, 
claiming  the  amount  of  said  award  to  l)e  in  arrear  and  unpaid. 
The  fourth  count  was  an  interest  count  in  debt  for  interest 
<Hi  the  same  award.  The  first  plea  was  nil  debet,  in  the  commoa 
fiirm.  The  second  plea  alledged  that  tlic  bond  of  submission 
also  contained  the  following  condition:  that  ihe  arbitrators 
should  ''hear  all  the  proofs  and  allegations  of  tlie  parties  of  and 
concerning  first,  the  amount  which  had  been  actually  paid  upon 
a  certain  con  tract  between  the  said  Schroep|)el  of  the  one  part,  and 
the  said  Edward  Ott  and  Joseph  Ott  of  the  other  part,  of  date 
March  1, 1835,  and  which  in  justice  should  be  applied  thereon,  and 
indorse  the  amount  so  found  on  said  contract,*'  and  secondly,  of 
and  concerning  also  all  actions,  &.c.  as  stated  in  the  condition 
recited  in  the  first  count  of  the  plaintiflV  declaration.  The 
plea  then  alledged  that  evidence  was  given  to  said  arbitrators 
on  the  hearing,  of  payments  actually  made  upon  the  contract 
mentioned  in  the  condition  of  said  arbitration  bond,  and  the 
same  was  a  matter  of  difference  between  the  parties  before  the 
said  arbitrators  on  said  hearing  and  was  duly  submitted  for 
their  award  thereon ;  but  that  the  said  arbitrators  did  not  with? 
in  the  time  limited  make  an  award  in  writing,  subscribed  by 
them  or  any  two  of  them  and  attested  by  a  subscribing  witness^ 
ready  to  be  delivered  to  the  said  parties,  of  the  amount  that  had 
been  paid  upon  the  said  contract.  Wherefore  he  prayed  judf^ 
ment  against  the  first  count  of  the  declaration.  And  for  a  fur- 
ther plea  the  defendant  said  in  substance  that  although  the  said 
Dailoway  and  Grant  did  within  the  time  subscribe  the  said 
award  in  writing  with  their  own  proper  hands,  and  the  same 
was  attested  by  J.  Neilson,  a  Subscribing  witness  thereto,  as 
stated  in  the  plaintiffs'  first  count,  yet  that  on  the  last  day  for 
the  making  of  said  award  the  said  defendant  requested  the 
arbitrators  to  deliver  the  said  award  to  him,  the  said  defendanti 
bill  they  neglected  so  to  do ;  and  the  plea  then  piayod  for  jiidg^ 
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ment  aghast  the  first  count  of  the  plaintiffs'  declaration.  The 
plaintiff  put  in  a  replication  to  the  first  special  plea  of  the  de- 
fendant, and  averred  that  Orla  H.  Whitney,  William  Dalloway 
and  John  Grant,  junior,  within  the  time  limited,  did  also  duly 
make  and  publish  their  award  in  writing,  subscribed  by  their 
own  proper  bands  and  attested  by  S.  B.  Ludlow  as  subscribing 
witness  thereto,  as  to  the  signature  of  the  said  Dalloway  and 
Grant,  (two  of  said  arbitrators,)  of  and  concerning  first  the 
amount  which  had  been  actually  paid  upon  the  said  contract 
of  date  March  1)  1835,  and  which  in  justice  should  be  applied 
thereon  ;  which  said  award  in  writing  was  indorsed  on  the  said 
contract,  specifying  the  amount  so  paid  on  said  contract,  ready 
to  be  delivered  to  the  said  parties  in  difference  and  bearing  date 
January  US,  1843,  by  which  they  awarded  and  determined  that 
the  whole  amount  which  had  been  paid  actually  on  the  said 
contract,  amounted  to  the  sum  of  five  hundred  and  thirty  doU 
lars  and  sisty-two  cents,  of  which  the  defendant  had  notice. 
The  plaintiff  also  put  in  a  replication  to  the  last  plea  of  the  de- 
fendant, in  which  he  averred  that  at  the  time  the  defendant 
requested  the  arbitrators  to  deliver  him  the  said  award  there 
was  due  and  unpaid  to  said  arbitrators  the  sum  of  eighteen 
dollars  for  the  reasonable  charges  in  the  matter  of  said  arbitra- 
tion, for  their  services  in  the  premises,  of  whicli  the  defendant 
had  notice;  and  that  the  arbitrators  were  then  and  there  ready 
and  willing  and  offered  to  deliver  the  said  award  to  the  said 
defendant,  on  payment  of  the  said  sum  of  eighteen  dollars,  aa 
their  reasonable  charges  therefor;  without  this  that  they  n^- 
lected  to  deliver  the  same  as  stated  by  the  defendant  in  his  plea. 
The  defendant  put  in  a  rejoinder  to  the  plaintiffs'  first  replica- 
tion, denying  that  the  arbitrators  made  any  such  award  as  was 
stated  by  the  plaintiff  in  his  said  replication.  He  also  put  in  a 
rejoinder  denying  that  eighteen  dollars  was  due  the  arbitrators 
when  the  defendant  requested  them  to  deliver  him  the  said 
award.  The  issues  thus  joined  were  tried  before  Justice  Pratt 
at  the  Oswego  circuity  in  February,  1849.  The  plaintiffs'  coun- 
cil presented  in  evidence  and  proved  the  bonds  of  submission 
as  set  forth  in  the  declaration.    And  that  an  arbitration  took 


1 


4S0  CASES  IN  LAW  AND  KaUITT  Pf or*  7 


Ott  V.  Sehroeppel. 


place  in  pursuance  thereof  in  January,  1843,  before  John  Grant, 
jr.  William  Dalloway,  and  Orla  H.  Whitney,  three  of  said  ar* 
bitrators.  That  Mathew  McNair,  the  other  arbitrator  named, 
was  notified  and  declined  to  act  The  plaintiffs'  counsel  then 
proved  the  award,  which  is  in  the  words  and  figures  following : 

"  To  all  to  whom  these  presents  shall  come  or  may  concern. 
William  Dalloway  and  John  Grant,  jun.  and  O.  H.  Whitney,  to 
whom  was  submitted  as  arbitrators  the  matters  in  controversy 
existing  between  Edward  Ott  and  Henry  W.  Sehroeppel,  as  by 
the  condition  of  their  mutual  bonds  or  obligations  executed  by 
the  said  parlies  respectively,  and  sealed  with  their  respective 
seak,  dated  the  28th  day  of  December,  1842,  more  fully  appear. 
Now  therefore  know  yc,  that  we  the  arbitrators  mentioned  in 
the  said  bond,  having  heard  the  proofs  and  allegations  of  the 
parties  and  examined  the  matters  in  controversy  by  them  sub- 
mitted therein,  do  therefore  make  this  award  in  writing,  that  is 
to  say,  the  said  Henry  W.  Sehroeppel  shall  pay  or  cause  to  be 
paid  to  the  said  Edward  Ott,  his  heirs  or  assigns,  the  sum  of 
five  hundred  and  thirty-two  dollars  and  sixty-nine  cents,  thirty 
days  from  this  date  with  interest,  which  is  to  be  in  full  payment 
and  satisfaction  of  all  debts,  dues  and  demands  which  now  are 
or  have  been  in  suit  in  any  court,  and  also  m  full  settlement, 
payment  and  satisfaction  for  or  on  account  of  any  and  all  con- 
troversies, cause  or  causes  of  action  that  may  have  existed  or  do 
now  exist  between  the  aforesaid  parties,  cither  in  law  or  equity  ; 
saving  and  reserving,  however,  a  certain  suit  in  slander  in  the 
Oswego  common  pleas,  iu  which  the  said  Ott  recovered  a  verdict 
against  the  said  Sehroeppel,  and  which  has  not  been  in  any  way 
considered  or  involved  by  any  consideration  or  determination  in 
making  our  award." 

The  plaintiff's  counsel  also  produced  and  proved  an  instru- 
ment which  he  called  an  award,  indoi'sed  on  the  contract  men- 
tioned in  (he  pleadings,  of  date  March  1, 1835,  in  the  words  and 
figures  following :  '^  The  whole  amount  which  has  been  paid 
actually  on  the  within  contract  up  to  the  first  day  of  January  in 
the  year  1841,  is  and  by  our  award  amounts  to  ^e  sum  of  five 
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hundred  and  thirty  dollars  and  sixty-two  cents.    Given  under 
our  signatures  this  28lh  day  of  January,  in  the  year  1843. 

In  presence  of  S.  B.  Ludlow,  by  John  Grant,  jun. 

Wm.  Dalloway.  William  Dalloway. 

John  Grant,  jun.  O.  H.  Whitney." 

The  plaintiflT  also  proved  that  the  award  and  the  instrument 
mdorsed  on  said  written  contract  above  set  forth  were  made  the 
day  they  bore  date,  and  that  duplicates  were  made,  all  of  which 
were  on  that  day,  or  the  day  after,  deposited  with  S.B.  Ludlow, 
to  be  delivered  to  the  parties  on  payment  of  the  balance  of  the 
arbitrators'  fees.  That  the  whole  charge  of  the  arbitrators  was 
$36,  one  half  of  which  was  paid  in  a  check  at  the  time  of  the 
arbitration — which  check  was  delivered  to  the  arbitrators  by  N. 
Soule  for  Schroeppel.  That  at  the  time  of  the  arbitration  it 
was  understood  by  all  the  parties  that  the  award  was  to  be  de- 
livered to  Judge  Ludlow,  to  whom  the  balance  of  the  fees  were 
to  be  paid,  and  that  the  arbitrators  delivered  the  award  and  con- 
tract in  writing  with  the  said  instrument  indorsed  thereon,  to 
him.  Judge  Ludlow,  with  directions  not  to  deliver  them  or  com- 
municate the  contents  thereof  without  payment  of  the  $18,  the 
balance  due  the  arbitrators  for  their  services.  That  some  time 
after  the  first  day  of  February,  1843,  Judge  Ludlow  delivered 
up  the  award  and  instrument  indorsed  on  said  contract,  on  re- 
ceiving the  $18,  to  D.  H.  Marsh,  on  behalf  of  Mr.  Ott,  which 
Marsh  paid  for  Ott.  The  bond  of  arbitration  and  award  and 
instrument  indorsed  on  said  contract  were  then  read  in  evidence, 
and  no  other  awards  w^ere  proved. 

The  plaintiff's  counsel  proved  the  amount  due  on  the  award 
declared  on,  with  interest,  to  be  $755,90.  The  defendant's 
counsel  then  moved  for  a  nonsuit  on  the  following  grounds: 
1.  That  the  indorsement  on  the  contract  was  not  an  award, 
within  the  submission,  nor  does  it  profess  to  be ;  for  the  arbitra- 
tors in  the  very  instrument  refer  to  the  award  as  their  authority 
to  indorse.  2.  If  tlie  indorsement  was  an  award,  then  there 
were  two  awards  made,  and  this  the  arbitrators  had  no  authority 
to  do.  3.  That  the  award  upon  the  Ott  contract  was  not  an 
|\vard  attested  according  to  the  bonds  of  submission.    4  That 
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the  award  was  not  a  good  and  final  award,  aa  it  did  Hot  find 
the  amount  which  had  been  actually  paid  on  the  Ott  contract, 
within  the  terms  of  the  bond  of  submission.  5.  That  the  arbi- 
trators had  no  leg^l  right  to  retain  the  award  to  compel  the 
payment  of  the  balance  of  their  fees ;  but  were  bound  to  pub- 
lish it  and  to  deliver  it  to  the  defendant  if  demanded,  on  or  afler 
the  day  for  publication  and  delivery  mentioned  in  the  submis- 
sion. Which  objections  were  overruled,  and  said  motion  was 
denied  by  the  court ;  to  which  decision  the  defendant's  counsel 
excepted.  A  verdict  was  taken  for  the  plaintiff  for  $765,90, 
subject  to  the  opinion  of  the  court,  with  liberty  to  either  party 
to  turn  the  same  into  a  special  verdict  or  bill  of  exceptions. 

Le  Ray  Morgan^  for  the  plaintiffs. 


'.  H.  Sabin,  for  the  defendant. 

By  (he  Court,  Gridlet,  J.  This  cause  comes  before  us  al 
this  time  upon  a  case  subject  to  the  opinion  of  the  court  It 
has  been  before  the  court  on  two  former  occasions,  upon  demur- 
rers ;  and  we  have  been  obliged  to  express  an  opinion  upoi^ 
several  of  the  questions  raised  on  this  argument.  It  may  b^ 
remarked  however,  that  neither  the  entire  bond  of  submission,  nor 
the  entire  award  has  ever  been  spread  out  on  the  pleadings ; 
and  we  have  been  compelled  to  give  a  construction  to  some 
parts  of  both  as  they  were  presented  unconnected  with  the  con- 
text, which  may  be  found  to  difier  somewhat  from  the  interpr^ 
tation  demanded  by  a  consideration  of  the  instruments  taken  as 
a  whole. 

The  bond  of  submission  set  forth  in  the  case  is  subject  to 
the  following  condition  :  "  That  if  the  above  bounden  H.  W. 
Schroeppel  shall  well  and  truly  submit  to  the  decision  of  Orla  H. 
Whitney,  Matthew  McNair,  William  Dalloway  and  John  Grant, 
jun.  or  either  three  of  them,  who  shall  act,  named,  elected  and 
chosen  arbitrators  as  well  by  and  on  the  part  and  behalf  of  the 
said  Edward  Ott,  as  of  the  said  Henry  W.  Schroeppel,  betweeii 
vhorn  a  controversy  exists,  to  hear  all  the  proofe  and  aU^gfi^ 


1040.]  IN  THE  SUPREME  COURT.  48$ 


Ott  V,  Sohtoeppel. 


litmft  of  and  concerniug,  First,  the  amount  which  has  actually 
been  paid  upon  a  certain  contract  between  the  said  Schroeppel 
of  the  one  part  and  the  said  Edward  Ott  and  Joseph  Ott  of  lint 
other  part,  of  date  March  1st,  1835,  and  which  in  justice  should  be 
applied  thereon ;  and  indorse  the  amount  so  found  on  said  con- 
tract— ^and  Second,  of  and  concerning  also  all  actions,  causes  of 
action,  controversies,  suits,  judgments,  debts,  dues  and  demands, 
and  all  other  matters  of  whatsoever  name  and  nature  now  exist- 
ing," dC'C.  (^^  especially  reserving,"  &c.)  ^<  and  determine  and  settle 
and  award  also,  upon  said  second  mentioned  matters."    [Here 
follows  a  provision  that  the  arbitrators  shall  be  sworn ;  and  then 
the  bond  proceeds  in  these  words :]  "  so  as  the  award  of  the  said 
arbitrators  be  made  in  writing,  subscribed  by  them  or  any  two 
of  them,  and  attested  by  a  subscribing  witness,  ready  to  be  d^ 
iivered  to  the  said  parties  on  or  before  the  1st  day  of  February 
next,  then  this  obligation  to  be  void,"  &c.    This  bond  is  very 
awkwardly  drawn,  and  it  is  by  no  means  an  easy  task  to  give  it 
a  construction  entirely  satisfactory.     The  great  question  is 
whether  the  true  interpretation  of  the  instrument  required  the 
arbitrators  to  embrace  in  their  award  a  determination  of  the 
amount  that  had  been  paid  on  the  Ott  contract  up  to  the  date 
of  the  bonds  of  submission,  and  to  indorse  such  amount  on  the 
contract.    The  difficulty  arises  upon  the  point  whether  the  con- 
dition to  ^^  submit  to  the  decision  of  Orla  H.  Whitney"  and  the 
other  arbitrators  is  to  be  read  so  as  to  require   the  parties  to 
submit  to  the  "  decision"  of  the  said  arbitrators  of  and  conctrnr 
ing  the  amount  paid  on  the  Ott  contract,  and  also  of  and  cotk- 
esrning  all  actions  and  demands,  &c. ;  or  whether  it  should  be 
read  as  merely  requiring  the  arbitrators  ''  to  hear  all  the  proofe 
and  allegation.s"  of  and  concerning,  j£r«^,  the  amount  paid  upon 
the  said  contract,  and  secondly,  upon  all  actions,  demands,  &€. 
between  the  parties.    The  grammatical  construction  makes  the 
phrase  ^' of  and  concermng,  ^c."  refer  to  the  hearing  of  tlie 
proofs  and  allegations,  as  its  immediate  antecedent.    We  have 
heretofore  held,  and  upon  an  attentive  consideration  of  the 
entire  instrument  we  are  still  of  the  opinion,  that  the  parties  ia- 
mded  to  bind  themselves  to  sobokit  to  the  "  deoMOU,"  (in  other 
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words  the  award)  of  the  arbitrators  "  of  and  coacerning^^/,  the 
amouDt  actually  paid,  &c.  and  secondly^  of  and  concerning  also, 
all  aciions,"  &c.  That  both  subjects  were  submitted  to  be 
awarded  upon,  and  that  the  arbitrators  were  bound  to  embrace 
both  in  their  award.  Upon  any  other  construction  the  word 
'^  decision!^  is  without  au  object,  and  stands  wholly  unconnected 
with  the  rest  of  the  instrument.  There  is  nothing  else  to  which 
it  can  relate.  ^^  Decision"  of  the  arbitrators,  we  may  ask,  upoa 
what  ?  The  answer  is  obviously  "  of  and  coficerning^  the  sub- 
ject matter  of  the  submission.  And  though  the  awkward  and 
inartificial  manner  of  drawing  the  bonds  has  occasioned  some 
difficulty  in  applying  the  "  decision^^  of  the  arbitrators  to  the 
phrase  of  and  concerning,  the  amount  due  upon  the  contract, 
according  to  strict  grammatical  rules ;  yet  the  undoubted  mean- 
ing of  the  parties  was  to  provide  that  they  should  submit  to  the 
<<  decision"  of  the  arbitrntors,  ^^  of  and  concerning^^  the  subject 
matter  of  the  submission ;  as  well  as  to  declare  that  the  arbitra- 
tors were  named  and  chosen  to  hear  the  proofs  and  allegations 
'^  of  and  concerning"  the  same  subjects.  This  construction  is 
confirmed  by  the  language  subsequently  employed  in  another 
part  of  the  instrument.  After  reciting  the  second  subject  matter 
of  submission,  which  was  general,  of  all  demands,  it  seems  to 
have  occurred  to  the  person  who  drafted  the  bond  that  the  in- 
tention of  the  parties  had  not  been  clearly  expressed :  and  he 
therefore  adds,  ^^  And  determine  and  settle  and  award  also  upon 
said  second  mentioned  matters"  clearly  implying  that  the  matter 
first  mentioned  had  already  been  submitted  as  a  subject  of  the 
award.  By  requiring  the  arbitrators  to  award  "  also"  upon  the 
second  mentioned  matter  as  well  as  the  first,  all  doubt  is  removed 
in  regard  to  the  intentions  of  the  parties  that  they  should  award 
upon  both.  Again ;  the  bond  requires  the  arbitrators  to  be  sworn 
"  to  frkake  a  just  award"  The  inquiry  arises  upon  what  were 
they  to  be  sworn  to  make  a  just  award  1  Upon  one  of  the  mat- 
ters submitted  ?  or  upon  the  whole  ?  Clearly  upon  the  whole. 
Then  follows  the  '^  ita  qtunT^  clause — ^^so  as  the  award  of  the 
arbitrators  be  made"  &c.  We  may  again  inquire,  what  was 
meant  by  the  expression  "/Ae  award  of  the  arbitrators"  id  this 
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clause?  Undoubtedly,  an  award  upon  the  whole  matters  sub- 
mitted, as  well  that  involving  the  determination  of  the  amount 
that  had  been  paid  on  the  Ott  contract  as  that  concerning  the 
general  demands  of  the  parties. 

If  I  am  right  in  my  construction  of  the  bonds  of  submission, 
then  the  award  should  have  determined  how  much  had  been 
paid  on  the  contract  of  March  1st,  1835,  at  the  date  of  the  sub- 
mission. This  was  indispensable  to  the  validity  of  an  award 
made  in  pursuance  of  a  submission  containing  the  "  ita  qiwcT 
clause.  This  principle  was  most  explicitly  laid  down  in  the 
case  of  Randall  v.  Randall^  (7  East,  81,  83.)  That  case  bore 
a  strong  analogy  to  the  one  under  consideration ;  and  Lord  El- 
lenborough,  in  delivering  the  opinion  of  the  court  says,  "  The 
arbitrators  had  three  things  submitted  to  them ;  one  was  to  de- 
termine all  actions,  &c.  between  the  parties ;  another  was  to 
settle  what  was  paid  to  the  defendant,  6cc. ;  the  third  was  to 
ascertain  what  rent  was  to  be  paid  by  the  plaintiff  to  the  defendant 
for  certain  land.  The  authority  given  to  the  arbitrators  was 
conditional, '  ita  quod,  they  should  arbitrate  on  the  matters  by 
a  certain  day.  If  then  they  fail  as  to  one  of  them,  the  condition 
has  not  been  performed  upon  which  the  award  was  to  have  its 
obligatory  effect ;  and  here  they  have  stopped  short  and  have 
omitted  to  settle  one  of  the  subjects  of  difference  which  was  stip- 
ulated for.  This  is  not  like  the  case  where  an  award  being 
good  in  part  and  bad  in  part,  the  good  part  shall  not  be  vitiated 
by  the  arbitrators  having  directed  something  to  be  done  which 
is  superfluous  and  bad.  But  here  the  very  condition  on  which 
the  parties  submitted  to  the  award  has  failed."  This  decidon 
was  founded,  among  other  authorities,  on  1  Roll,  Abr.  256; 
Cro.  Jac  836 ;  WUles,  268 ;  8  Coke,  98,  and  2  Yem.  200 ;  and 
has  been  expressly  recognized  as  sound  law,  and  the  principle 
re-asserted  by  Mr.  Justice  Spencer  in  Jackson  v.  Ambler,  (14 
John.  106,)  and  by  Judge  Nelson  in  12  Wend.  159,  as  well  as  in 
many  other  cases.  In  Randall  v.  Randall  the  whole  award 
was  held  void  for  the  reason  that  the  arbitrators  stopped  short 
and  omitted  to  award  upon  one  of  the  specific  matters  submitted 
to  them.    So  this  court  held  in  this  same  case,  (3  Barb.  Sup. 
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Court  Rep.  60,  62,)  that  the  award  under  consideration  was 
void  because  the  arbitrators  stopped  short,  and  omitted  to  award 
how  much  had  been  paid  on  the  contract  mentioned  in  the  sub- 
mission. This  was  so  held  upon  two  grounds ;  (1.)  That  the 
indorsement  on  the  contract  was  not  an  award  within  the  agree- 
ment of  submission,  and  that  it  does  not  on  its  face  profess  to 
be,  inasmuch  as  it  alludes  to  the  award  as  the  authority  for 
making  the  indorsement.  When  this  case  was  before  us  on  a 
demurrer  to  an  amended  replication,  which  the  plaintiff  had  put 
in  as  a  substitute  for  that  which  had  been  adjudged  insufficient, 
we  held  that  on  the  facts  set  forth  in  such  amended  replication 
the  award  was  good.(a)  But  it  was  pleaded  as  an  award,  which 
upon  a  fair  construction  of  the  pleading  determined  how  much 
had  been  paid  on  the  aforesaid  contract  up  to  the  date  of  the 
bond  of  submission.  There  was  no  objection  on  the  face  of  the 
pleading  to  the  award,  except  that  in  form  it  was  executed  aud 
signed  on  two  pieces  of  paper,  which  we  held  to  be  immaterial. 
We  were  however  careful  to  confine  our  decision  to  a  case  cor- 
responding with  the  facts  stated  in  the  amended  replication,  in 
these  words :  "  We  need  not  say  that  we  are  bound  to  take  the 
fiicts,  as  they  are  pleaded,  to  be  true ;  and  the  replication  al- 
ledges  a  perfect  award  upon  both  subjects  submitted."  Upon 
an  examination  of  the  entire  bonds  of  submission  and  of  the 
award  as  the  same  are  proved,  it  is  very  difficult  to  say  that  the 
principal  award  and  the  indorsement  on  the  contract  can  be 
read  together  as  one  award  in  law,  so  as  to  satisfy  the  conditions 
of  the  bond  of  submission,  which  obviously  contemplates  one 
award  upon  both  matters.  We  would  not  object  to  their  being 
written  in  different  instruments  in  point  of  form,  for  they  might 
notwithstanding  be  read  tc^ether.  But  it  requires  a  great  lati- 
tude of  construction  to  read  the  indorsement  on  the  contract  as 
part  of  the  principal  award,  when  it  does  not  profess  to  be  an 
award  on  its  face ;  and  especially  when  it  is  attested  by  a  different 
witness,  and,  by  means  of  the  attestation  being  confined  to  the 
signatures  of  two  of  the  arbitrators,  could  by  no  possibility  be  the 

(a)  4  Barb.  Sup*  C.  Rep,  960. 
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award  of  the  three  who  executed  the  principal  award.  (6  Paige^ 
578,  and  cases  there  cited.) 

(2.)  The  award  was  held  to  be  void  on  the  ground  that,  con- 
ceding the  indorsement  could  be  read  with  the  other  award  as 
a  part  of  it,  yet  it  only  determined  how  much  had  been  paid  on 
the  contract  on  the  first  day  of  January,  1841 ;  wholly  omitting 
to  find  how  much  had  been  paid  up  to  the  date  of  the 
bonds  of  submission,  and  by  expressly  limiting  the  finding  to  a 
day  long  previous,  precluding  all  grounds  for  a  presumption  that 
they  intended  their  award  to  embrace  the  two  intervening  years. 
We  gave  our  reasons  for  holding  that  this  indorsement  was  no 
compliance  with  the  requirements  of  the  submission,  in  the  opin- 
ion before  referred  to.  Our  views  on  that  point  will  be  found 
at  pages  61  and  62  of  the  3d  of  Barbour,  to  which  we  desire 
merely  to  refer  without  repeating  them  here. 

We  deem  it  proper,  however,  to  allude  to  one  or  two  grounds 
put  forth  with  much  ingenuity  by  the  plaintifis'  counsel  on  the 
present  argument.  He  argued  that  the  court  would  intend 
that  there  were  no  payments  after  January  1, 1841,  and  that 
Ott  would  be  concluded  by  the  award  from  insisting  on  any 
payments  made  after  that  date. 

It  is  doubtless  true  that  upon  a  general  submission  of  all  de- 
mands, actions,  6cc.  an  award  is  conclusive  as  to  all  matters  to 
which  the  submission  extends,  whether  any  particular  included 
in  the  submission,  was  or  was  not  laid  before  the  arbitrators  or 
passed  on  by  them.  This  is  so  settled  in  this  state  and  in  Eng- 
land. {See  19  Wend,  285,  and  the  cases  cited  by  Bronson^  J. 
in  his  opinion.)  And  upon  this  doctrine  upon  a  submission  of 
all  notes,  bills,  bonds,  judgments,  and  demands,  if  the  arbitra- 
tors should  make  a  general  award  between  the  parties,  neither 
party  could  thereafter  recover  upon  a  note  by  proving  that  it 
was  not  awarded  on,  or  taken  into  consideration  by  the  arbitra- 
tors. But  this  principle  has  never  been  extended  to  a  case 
where  a  specific  subject  matter  was  submitted  in  addition  to  a 
general  submission  of  all  demands.  By  the  second  resolution 
in  Bcupooys  axse  in  the  8/A  of  Coke,  it  was  resolved  '^  that 
when  the  submission,  is  general  an  award  of  part  is  good,  for 
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Otherwise  the  parties  may  conceal  one  thing  and  make  the 
award  void.  But  if  it  be  of  diverse  things  in  special,  ita  quod 
arbitrium  fiat  de  permissis,  an  award  of  part  is  void  ;  but  good 
without  such  conclusion."  This  is  in  strict  accordance  with 
the  doctrine  of  Randall  v.  Randall,  before  cited.  See  to  the 
same  point,  the  remark  of  Spencer,  J.  (14  John.  106,)  ''  that 
when  there  is  a  reference  of  two  distinct  matters  of  reference, 
and  the  arbitrators  omit  to  decide  one  of  such  distinct  matters, 
the  whole  award  is  vitiated."  So  too  in  Warfield  v.  EMbrook^ 
(20  Pick.  631,)  one  of  the  cases  cited  by  the  plaintiffs'  counsel, 
the  distinction  is  taken  by  Ch.  J.  Shaw  between  the  two  classes 
of  cases,  declaring  the  general  rule  as  it  is  admitted  to  exist,  but 
adding  that  the  law  is  otherwise  where  a  matter  is  specifically 
submitted  and  the  arbitrators  omit  to  pass  upon  it ;  citii^  for 
this  distinction  the  1st  of  Barnwell  4*  Adolphus,  723,  and  the  2d 
Adolpkus  4*  EUis,  762,  which  fully  sustain  the  ground  assumed 
by  the  learned  Ch.  Justice. 

Again.  It  is  laid  down  in  RoU^s  Ah.  tit.  Abr.  6,  and  it  is  held 
in  Karthans  v.  Ferris,  that  in  order  to  impeach  an  award 
made  in  pursuance  of  a  conditional  submission,  on  the  ground 
of  only  part  of  the  matters  having  been  decided,  the  party  must 
distinctly  show  that  there  are  other  points  in  difference  of  which 
the  arbitrator  had  notice,  and  that  he  neglected  to  determine 
them.  This  principle  can  not  help  the  plaintiff.  The  bond 
of  arbitration  in  this  case  gave  express  notice  to  the  arbi- 
trators, that  it  was  a  point  in  difference,  how  much  had  been 
paid  on  the  contract  in  question  up  to  the  date  of  the  bonds,  and 
the  indorsement  itself  shows  that  evidence  was  given  on  the 
subject.  That  evidence  would  doubtless  have  warranted  them 
in  finding  that  no  more  than  the  sum  indorsed  had  been  paid 
on  the  contract  up  to  the  date  of  the  bond.  But  they  did  not 
so  find ;  and  by  expressly  excluding  from  the  period  to  which 
their  finding  was  applicable,  the  time  that  intervened  after  the 
1st  of  January,  1841,  they  say  by  the  strongest  implication, 
that  as  to  that  period  they  make  no  award.  It  is  not,  in  our 
judgment,  a  case  where  we  can  make  any  intendment  enlai|g^ 
ing  the  language  of  an  award  so  explicit  in  its  terms.    Nor 
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will  Ott  in  any  future  litigation  be  concluded  from  proving  any 
intervening  payments,  on  the  principle  that  being  within  the 
terms  of  a  general  submission,  he  was  bound  to  prove  such  pay* 
ments  and  obtain  an  award  for  them,  or  be  thereafter  concluded. 
There  is  no  analogy  between  this  case  and  the  class  of  cases  to 
which  that  rule  is  applicable.  This  is  the  conclusion  to  which 
the  best  consideration  we  have  been  able  to  give  to  thb  case  has 
brought  us.  It  is  a  case  involving  some  new  questions,  and  it 
must  be  admitted  that  it  is  not  free  from  difficulty.  We  may  have 
erred ;  but  if  we  have,  it  is  gratifying  to  know  that  our  error 
will  be  corrected.    Judgment  must  be  entered  for  the  defendant. 


Same  Term.    Before  the  same  Justices. 
Wadsworth  vs.  Thomas. 

A  pfomife,  made  nnce  the  code  of  1848  took  eflfect,  to  pay  a  debt  which  waa  bar* 
red  bj  the  statute  of  limitations  before  the  code  went  into  operation,  will  not 
xeviTe  the  cause  of  action,  unless  such  promise  be  in  writing,  subscribed  by  the 
party  to  be  charged  thereby. 

It  IS  a  general  rule  that  statutes  shall  be  construed  to  act  prospectivdy,  and  nel 
retrospectiTcly.  The  meaning  of  the  rule  is  that  a  statute  is  not  to  be  eonstmed 
to  operate  retrospectively,  so  as  to  take  away  a  vesUd  right. 

The  provisions  of  the  66th  section  of  the  code  of  1848  have  no  application  to  the 
90th  section  of  the  code,  U  seems.  But  if  applicable  they  do  not  change  its  con- 
stmetion,  or  prevent  it  from  applying  to  a  case  where  the  right  of  action  ao- 
crued,  asd  the  action  was  commenced,  after  the  code  went  into  operation. 

Van  Renssdojtr  v.  lAvingsUm,  (13  Wend.  490,)  commented  upon,  and  distinguished 
from  the  present  case. 

This  was  an  appeal,  by  the  plaintiff,  from  a  judgment  for 
the  costs  of  a  nonsuit,  ordered  on  the  trial  of  the  cause  at  the 
circuit.  The  complaint  was  served  in  Nov.  1848.  It  alledged 
that  the  defendant  was  indebted  to  the  plaintiff  as  maker  of  two 
promissory  notes,  one  bearing  date  Jan.  1st,  1836,  and  the  other 
July  6, 1836.    It  alledged  a  demand  of  the  amounts  due  on 
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dadi)  OQ  the  26th  day  of  August,  1836,  and  at  divers  other  days 
and  times  between  that  time  and  the  commencement  of  this 
action ;  and  that  the  defendant  had  frequently  promised  to  pay 
the  same,  and  had  so  promised  within  six  years  next  before  the 
commencement  of  this  action,  yet  had  not  paid,  except  the 
amounts  named  in  the  indorsements.  The  answer  denied  that 
the  defendant  was  indebted  to  the  plaintiff,  as  maker  of  the 
notes,  or  in  any  respect  whatever.  It  alledged  payment  of  the 
notes  more  than  six  years  since ;  and  stated  that  the  defendant 
could  not  answer  in  regard  to  demand  of  payment  It  denied 
any  promise  to  pay  within  six  years  next  before  the  commence- 
ment of  this  action,  and  alledged  that  the  notes  were  given  more 
than  six  years  before  suit  The  reply  denied  payment,  as  al- 
lodged  in  the  answer;  and  alledged  that  the  defendant  had 
promised  to  pay  within  the  last  six  years  before  suit,  and  al- 
ledged a  promise  on  or  about  the  30th  day  of  August,  1848. 
The  facts  proved  upon  the  trial  are  sufficiently  stated  in  the 
opinion  of  the  court.  At  the  close  of  the  plaintiff's  testimony 
the  defendant's  counsel  moved  for  a  nonsuit  on  the  ground  that 
the  acknowledgment  and  new  promise  were  not  in  writing  sub- 
scribed by  the  party  to  be  charged  thereby,  as  required  by  the 
90th  section  of  the  code  of  procedure.  To  this  the  plaintiff's 
counsel  objected,  and  insisted  that  said  90th  section  was  pros- 
pective and  not  retrospective  in  its  operation,  and  besides,  that 
section  66  of  the  code  of  procedure  rendered  section  90  inappli- 
cable to  the  plaintiff's  right  of  action  in  this  suit,  said  right  hav- 
ing accrued  before  the  code  of  procedure  went  into  operation. 
The  judge  granted  the  motion  for  a  nonsuit,  and  directed  the 
entry  of  a  judgment  for  costs;  and  the  plaintiff  excepted. 

B,  P.  Rexford^  for  the  plaintiff. 

/.  Ruffer,  for  the  defendant. 

Bf/  the  Court,  Gridley,  J.  This  action  is  brought  upon  two 
notes  made  by  the  defendant ;  the  one  bearing  date  on  the  first 
of  January,  and  the  other  on  the  fifth  of  July,  1836.    Both  were 
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payable  on  demand,  and  the  last  indorsement  bore  date  on  the 
twenty-sixth  of  August  in  the  same  year ;  so  that  the  statute 
of  limitations  attached  in  August,  1842.  It  was  urged  on  the 
argument  by  the  plaintiff's  counsel,  that  from  certain  allega- 
tions in  the  complaint,  not  denied  in  the  answer,  it  appeared 
that  there  bad  been  frequent  promises  to  pay,  on  the  part  of  the 
defendant,  made  at  such  times  as  to  prevent  the  statute  from 
attaching  at  all.  The  averment  in  the  complaint,  relied  on, 
consisted  in  an  allegation  that  on  the  26th  day  of  August,  1836, 
and  on  divers  oUier  days  and  times  between  then  and  the  com- 
mencement of  the  action,  payment  had  been  demanded,  and 
that  the  defendant  had  frequently  promised  to  pay  the  notes, 
and  had  promised  to  pay  the  same  within  six  years  next  before 
the  commencement  of  the  suit.  The  answer  stated  that  the 
defendant  did  not  recollect  whether  payment  had  ever  been  de- 
manded or  not,  but  absolutely  denied  any  promise  to  pay,  within 
six  years  next  before  the  commencement  of  the  action.  Now, 
the  answer  admits  no  demand  of  the  notes ;  but  it  leaves  unan- 
swered so  much  of  the  complaint  as  stated  that  the  defendant 
had  frequently  promised  to  pay  between  the  26th  of  August, 
1836,  and  a  point  of  time  six  years  before  the  commencement 
of  the  suit,  which  was  on  the  16th  day  of  November,  1848.  If 
this,  then,  is  a  material  allegation,  it  is  admitted  that  the  de- 
fendant, at  divers  times  and  places,  between  the  26th  day  of 
August,  1836,  and  the  16th  day  of  November,  1842,  frequently 
promised  to  pay  the  notes.  But  at  what  particular  times  be- 
tween these  two  periods  he  thus  promised  is  not  averred,  and 
does  not  appear.  Now  the  averment  would  be  satisfied  by  sup- 
posing the  promises  to  have  been  made  in  1836  after  the  26th 
of  August,  in  1837, 1838, 1839,  1840,  or  1841.  And  there  is 
nothing  to  show  that  any  were  made  after  that  time.  In  truth, 
for  aught  that  appears  in  the  complaint,  they  may  have  been 
made  within  the  first  year  after  the  26th  of  August,  1836.  Up- 
on the  facts,  therefore,  as  proved  by  evidence  and  admitted  by 
the  pleadings,  the  statute  of  limitations  had  attached  when  the 
code  of  1848  took  effect  as  a  law.  After  that,  and  on  the  30tfa 
of  August,  1848,  the  defendant  promised  to  pay  the  notes.    But 
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this  promise  was  not  in  writing,  and  the  defendant  insists  that 
within  the  principle  of  the  90lh  section  of  the  code  a  verbal 
promise  does  not  revive  the  cause  of  action.  Upon  these  facts^ 
two  questions  are  presented  for  our  consideration. 

1.  Whether,  upon  the  true  construction  of  section  90,  irre- 
spective of  the  saving  clause  contained  in  the  66th  section  of  the 
code,  the  cause  of  action  was  revived.  The  section  reads  as 
follows :  '^  Where  the  time  for  commencing  an  action  arising 
on  contract  shall  have  expired,  the  cause  of  action  shall  not  be 
deemed  revived  by  an  acknowledgment  or  new  promise,  unless 
the  same  be  in  writing  subscribed  by  the  party  to  be  chaiged 
thereby."  It  is  contended  by  the  counsel  of  the  plaintiff  that 
the  new  promise  in  this  case  is  not  within  the  foregoing  enact- 
ment, upon  the  ground  that  statutes  are  alwajrs  to  be  construed 
to  act  prospectively  and  not  retrospectively.  There  can  be  no 
doubt  that  this  proposition,  when  rightly  understood,  is  sound 
law.  The  meaning  of  it  is  that  a  statute  is  not  to  be  construed 
to  operate  retrospedivdy  so  as  to  take  away  a  vested  right* 
The  rule  b  so  expounded  in  all  the  cases  cited  by  the  counseL 
(See7John.bQl]  12  Wend.4aQ\  8  Id,  661;  6£ri^408;  1 
Denio,  128 ;  10  Wend.  104 ;  Id,  363.)  To  bring  the  case 
within  this  rule,  thus  explained,  the  new  promise  should  have 
been  made  before  the  code  took  effect  as  a  law.  Then  upon 
the  law  as  it  existed  when  the  code  went  into  operation,  the 
plaintiff  would  have  had  a  vested  right  of  action,  to  recover  the 
amount  of  the  notes ;  but,  there  having  been  no  recognition 
of  the  demand,  or  promise  to  pay,  within  six  years  next  before 
the  time  when  the  code  became  a  law,  there  was  no  existing 
vested  right  ^It  had  been  taken  away  by  the  statute,  and  had 
not  been  restored  by  a  new  promise.  And  therefore  the  act  was 
strictly  prospective  in  its  operation.  It  had  respect  to  the  man* 
ner  in  which  a  right  of  action  might  be  revived.  The  plaintiff 
lost  no  existing  right  by  the  act,  but  was  merely  prevented  from 
acquiring  one  thereafter,  except  in  the  manner  pointed  out  in 
the  act  It  is  true  that  the  opinion  delivered  by  Justice  Suth* 
eriand  in  Fan  Rensselaer  v.  Livingston,  (12  Wend.  490,)  upon 
»  superficial  reading,  seems  to  carry  the  doctrine  a  little  farther 
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than  the  rule  above  laid  down.  But  the  law  itself  warrants  no 
mwh  conclusion.  The  question  arose  upon  the  construction  of 
a  provision  of  the  revised  statutes,  (2  R  S.  301,  i  48,)  by  which 
it  was  enacted,  that  payment  should  be  presumed  upon  a  sealed 
instrument  after  the  expiration  of  twenty  years  from  the  accru- 
ing of  the  right  of  action,  unless  rebutted  by  a  partial  payment 
or  by  a  written  acknowledgments  The  plaintiff  proved  a  ver- 
bal promise  long  before  the  act  was  passed ;  and  the  court  held 
that  the  act  could  not  be  construed  retrospectively,  so  as  to  de- 
feat  a  right  of  action  which  had  been  revived  or  continued  and 
was  existing  in  full  force  when  the  act  took  effect  It  was  pre- 
cisely such  a  case  as  this  would  have  been  had  the  new  prom- 
ise been  made  before  instead  of  after  the  time  when  the  code 
took  effect  as  a  law.  The  decision  in  Warner  v.  Gristpold^ 
(8  Wend.  661,)  is,  in  principle,  the  same.  There  is  a  great  va- 
riety of  cases  which  show  that  the  rule  of  construction  now  in 
question  can  not  apply  to  a  case  like  this.  {See  10  Wend,  366; 
/d.l04;  irid.  329;  2HUl,238]  6/c;.409;  1  Id32i.  See 
also  1  KenCe  Com.  455,  6 ;  Id.  408,  9,  2d  ed.) 

II.  The  next  question  to  be  considered  is,  whether  the  66th 
section  of  the  code  excludes  the  provision  contained  in  the  90tb 
section  from  any  appUcation  to  the  case  under  consideration. 
The  language  of  the  66th  section  is  as  follows :  ''  This  title 
shall  not  extend  to  actions  already  commenced,  or  to  cases 
where  the  right  of  action  has  already  accrued ;  but  the  statutes 
now  in  force  shall  be  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to  the  form." 

(1.)  Section  90  is  certainly  a  part  of  the  title  mentioned  in 
the  66th  section ;  and  yet  it  is  very  doubtful  whether  it  is  so, 
within  the  spirit  and  true  meaning  of  the  enactment.  The  fact 
that  it  is  within  the  words  of  the  enactment,  literally  inter- 
preted, is  not  conclusive  upon  this  point.  '<  The  real  intention, 
when  accurately  ascertained,  will  always  prevail  over  the  literal 
sense  of  the  terms."  (1  KenCs  Com.  462.)  <<  Qui,  ha^ret  in 
Utera,  haeretin  coftice/^  is  a  maxim  venerable  for  its  antiquity. 
The  title  spoken  of  treats  '^  of  the  time  of  commencing  actionsi" 
and  is  intended  as  a  substitute  for  the  old  statute  of  limif  tifrMi 

Vol.  Vn-  67 
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When  it  was  decided  that  the  forms  of  actions  should  be  abol- 
ished, it  became  necessary  to  restrict  this  statute ;  for  the  pro- 
visions of  the  old  act  limited  actions  by  name,  as  debt,  assumpsit, 
case,  &c.  And  in  the  reconstruction  of  this  part  of  the  statute 
some  other  changes  were  made  in  the  times  limited  for  the  com- 
mencement of  certain  actions.  It  was  probably  these  limita* 
tions  of  time  which  the  framei*s  of  the  act  intended  should  not 
apply  to  actions  aheady  commenced,  or  to  cases  wherein  the 
right  of  action  had  already  accrued.  The  provision  is  analo- 
gous to  that  contained  in  the  45th  section  of  the  act  entitled  "Of 
the  time  of  commencing  actions,"  in  the  revised  statutes.  (2 
R,  S.  300,  }  45.)  Such  was  the  application  of  that  section,  as 
appears  from  the  cases  of  Van  Hook  v.  Whitlock,  (3  Paige^  416,) 
and  Fairbanks  v.  Wood^  (17  Wend.  329,  explained  in  2  Hill, 
238,  and  5  Id.  408.)  We  think,  too,  that  the  concluding  words 
of  the  section  in  question  point  with  great  significance  to  the 
class  of  enactments  which  the  section  was  intended  to  embrace. 
When  it  is  said  that  "  the  statute  now  in  force  shall  be  applica- 
ble to  such  case.s,  according  to  the  subject  of  the  action,  and 
without  regard  to  the  form,"  what  else  is  meant  but  that  the 
statutes  which  now  limit  actions  of  assault  and  battery  to  four 
years,  and  actions  of  assumpsit  to  six,  shall  continue  applicable  to 
the  subjects  of  those  actions^  (notwithstanding  the  names  and 
forms  of  action  are  abolished,)  in  all  cases,  where  the  right  of 
action  had  accrued  ?  Again ;  the  enactment  applies  to  such 
matters  only  as  are  now  regulated  by  statute,  declaring  that  the 
new  statute  shall  not  apply ;  but  that  the  old  ones  shall.  Now 
section  90  is  a  provision  entirely  7iew.  It  is  not  a  substitute  for 
any  former  enactment  existing  when  the  code  took  effect.  It 
would  seem  to  me,  for  these  reasons,  to  be  the  better  opinion 
that  the  provisions  of  section  66  have  no  application  to  section 
90.    But 

(2d.)  If  these  provisions  are  applicable  to  the  90th  section,  we 
do  not  perceive  that  they  change  its  construction,  or  prevent  its 
application  to  the  facts  of  this  case.  This  was  not  a  case  in 
which  the  cu^tion  was  commenced  when  the  act  took  effect,  like 
the  case  of  Dash  v.  Van  Kleeck^  (7  John.  601 ;)  nor  where  tho 
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right  of  action  had  already  accrued,  like  the  case  of  Van  Rensse- 
laer V.  Livingston,  (12  Wend.  490.)  In  both  these  cases  it  was 
held  that  the  statute  should  be  construed  to  act  prospectively 
and  not  retrospeclively  so  as  to  effect  a  vested  right.  The  ob- 
ject of  the  provision  contained  in  section  66  was  to  prevent  by 
direct  prohibition  the  application  of  any  of  the  new  enactments 
in  violation  of  the  principles  established  in  those  cases.  I  have 
said  that  this  was  not  a  case  in  which  the  right  of  action  had 
already  accrued.  By  this  I  mean  the  right  of  action  that  would 
have  been  revived  and  would  have  accrued  had  the  provision 
contained  in  section  90  not  been  enacted.  Any  other  construc- 
tion of  this  phrase,  as  applied  to  the  provisions  of  section  90, 
would  be  senseless.  Nor  can  the  construction  depend  on  the 
fact  whether  the  recovery,  in  the  case  of  a  new  promise,  is  upon 
the  new  promise,  or  upon  the  original  cause  of  action.  To  test 
the  question  of  interpretation,  we  may  suppose  the  words  of  the 
66th  section  to  follow  and  make  a  part  of  the  90th  section, 
thus — "  But  this  section  shall  not  extend  to  actions  already 
commenced,  or  to  cases  where  the  right  of  a4^ion  has  already 
accrued^  The  meaning  would  thus  be  plain.  The  section 
would  not  have  extended  to  this  case  provided  the  plaintiff  had 
already  commenced  his  suit ;  nor  would  it,  if  the  cause  of  ac- 
tion had  already  accrued  by  the  making  of  a  new  promise  before 
the  code  went  into  operation,  although  no  suit  had  then  been 
commenced.  Such,  we  are  satisfied,  is  the  true  reading  of  these 
enactments. 

The  judgment  must  be  affirmed. 
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Wlmt  a  boad  and  nortgftge,  bearing  date  Maieh  16, 1631,  wen  eonditlttned  1^ 
pay  "  the  Joat  and  fiiU  •urn  of  91356,60,  with  inteieel  after  the  fint  day  of  i^nil 
next,  in  fourteen  eqaol  annual  payments  on  the  fint  day  of  April  of  each  and 
ewy  year  after  the  fint  day  of  next  April ;"  Held  that  the  tnie  reading  of  the 
condition  was  that  the  obligor  should  pay  81256,50  in  14  equal  annual  instal- 
ments,  such  instalments  to  be  paid  on  the  fint  day  of  April  in  eaeh  year,  dee. 
with  interest,  Ac. ;  the  meaning  of  which  was  that  the  interest  on  each  instal- 
ment should  be  paid  when  the  instahnent  became  due,  and  not  before. 

When  partial  payments  are  made  on  a  bond  or  other  obligation,  after  the  money 
has  become  due  and  payable  by  the  terms  of  the  instrument,  the  day  on  which 
the  payment  was  to  be  made  is  to  be  disregarded,  in  the  computation  of  inteiest. 
The  tests  are  to  be  made  at  the  times  when  the  payments  are  actiudly  madaf 
unless  the  payment  should  fall  short  of  the  interest  then  due,  in  which  case 
the  rest  is  to  be  made  when  the  firrt  payment  is  received  which,  taken  with 
the  prerious  smaller  ones,  in  the  aggregate,  exceeds  the  amount  of  interest  due 
at  the  time. 

Id  the  case  of  an  oTer-payment,  which  becomes  a  partial  anU'pafymttUf  with  re- 
ject to  future  instalments,  the  amount  of  such  over-payment  should  be  imme- 
diately applied  to  the  principal  and  interest  to  become  due  on  the  next  annual 
pay  day ;  leaving  the  interest  to  be  computed  on  the  balance. 


This  was  an  appeal,  by  the  defendant,  from  a  judgment 
ttred  upon  the  report  of  a  referee.  The  complaint  was  filed  for 
the  purpose  of  having  a  bond  and  mortgage  executed  by  the 
plaintiff  on  the  18th  of  March,  1831,  to  one  Luther  Colton,  sur- 
rendered and  cancelled,  on  the  ground  that  the  whole  amount 
due  thereon  had  been  paid,  or  tendered,  by  the  plaintiff. .  The 
defendant  Kennedy  was  the  assignee  of  the  mortgage.  The 
condition  of  the  bond  was  that  the  obligor  should  pay  to  the 
obligee  the  "just  and  full  sum  of  $1256,60,  with  interest  after 
the  first  day  of  April  next,  in  fourteen  equal  annual  payments 
on  the  first  day  of  April  of  each  and  every  year  after  the  first 
day  of  April  next."  The  plaintiff  set  forth,  in  his  complaint, 
various  payments  made  by  him,  upon  the  bond  and  mortgage, 
from  time  to  time,  and  alledged  that  according  to  the  rule  of 
fomputation  which  he  bad  adopted,  and  which  he  insisted 
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(he  eonect  one,  there  was  due  to  the  defendant  on  the  16th  day 
of  Ifay,  1848,  a  sum  not  to  exceed  $16,  and  that  on  that  day 
he  tendered  that  sum  to  him  in  full  payment  of  the  bond  and 
mortgage,  and  requested  him  to  execute  a  discharge  thereof 
but  that  he  refused  to  receive  the  money  or  to  execute  a  dis- 
charge. The  plaintiff  insisted  that  he  was  not  bound  to  pay 
annual  interest  upon  the  sum  secured  by  the  bond  and  mort- 
gage,  but  was  to  pay  simple  interest  only,  and  to  pay  the  inter* 
est  upon  each  instalment  as  it  became  due  and  payable,  from 
the  first  day  of  April,  1831.  The  defendant,  by  his  answer, 
admitted  the  making  of  the  several  payments  by  the  plaintiff, 
as  stated  in  the  complaint,  and  the  tendering  of  the  $16  by  the 
plaintiff  as  alledged  by  him.  And  the  defendant  admitted  that 
he  refused  to  accept  such  tender,  or  to  execute  a  discharge  of 
the  bond  and  mortgage,  for  the  reason  that  he  claimed  there 
was  a  much  larger  sum  due  thereon  than  the  amount  tendered. 
And  he  averred  that  by  a  legal  computation  made  of  the  amount 
due  upon  the  bond  and  mortgage,  there  still  remained  due 
thereon  the  sum  of  $376,07  or  thereabouts.  And  he  claimed 
that  he  was  entitled  to  recover  the  interest  upon  the  whole  sum 
secured  to  be  paid  by  the  said  mortgage,  to  be  computed  from 
the  said  first  day  of  April,  1831,  up  to  the  time  when  the  pay* 
mente  made  should  exceed  the  amount  of  the  interest  which 
had  accrued  thereon ;  that  the  interest  should  then  be  added  to 
the  principal  sum,  the  pajrment  or  pajrments  thereon  deducted 
from  the  gross  amount  of  principal  and  interest ;  the  balance 
forming  a  new  principal  upon  which  to  compute  the  interest, 
and  he  claimed  that  the  above  was  the  legal  way  to  compute 
the  interest,  upon  the  said  mortgage. 

On  the  hearing  before  the  referee  the  plaintiff  proved  by  Jo* 
seph  F.  Sabine  that  by  a  computation  of  the  interest  on  said 
bond  and  mortgage,  on  the  principle  claimed  by  the  plaintiff  to 
be  correct,  there  remained  due  on  the  16th  day  of  April,  1848, 
$11,49.  It  was  admitted  that  a  much  larger  sum,  to  wit,  sev- 
eral hundred  dollars,  was  due  on  said  bond  upon  a  computation 
of  intereet  made  on  the  prindple  claimed  by  the  defendant  in 
fiM  answer. 
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The  referee  came  to  the  conclusion  that  the  words  ^'  14  equal 
annual  iastahnents,"  in  the  condition  of  the  bond,  referred  to 
the  principal,  and  not  the  interest ;  leaving  the  terms  of  the  pay- 
ment  of  interest  not  especially  defined,  and  decided  that  in  such 
a  case  the  payment  should  carry  the  interest  He  accordingly 
made  a  computation  showing  that,  upon  this  principle,  there 
was,  at  the  time  the  tender  was  made,  less  than  $15  due  upon 
the  bond  and  mortgage.  And  he  reported  that  the  plaintiflf  was 
entitled  to  the  relief  prayed  for  in  the  complaint.  Judgment 
was  entered  upon  this  report,  and  the  defendant  appealed, 

D.  D.  HilliSj  for  the  plaintiff. 

Oeo.  N.  Kennedy^  defendant,  in  person. 

By  the  Courts  Gridlet,  J.  The  defendant  below,  and  ap- 
pellaut  here,  is  the  holder,  by  assignment,  of  a  bond  and  mort* 
gage  executed  by  the  respondent  French,  bearing  date  the  18th 
of  March,  1831,  conditioned  to  pay  the  just  and  full  sum  of 
<'  $1256,60,  with  interest  after  the  first  day  of  April  next,  in  four- 
teen equal  annual  payments  on  the  first  day  of  April  of  each 
and  every  year  after  the  first  day  of  next  April."  The  respon- 
dent filed  his  complaint  upon  the  ground  that  he  had  paid  and 
tendered  the  entire  sum  due  on  the  above  securities,  and  prays 
for  a  judgment  that  they  be  surrendered  and  cancelled.  Upon 
the  argument  two  questions  become  material.  1st.  Whether  by 
the  terms  of  the  bond  annual  interest  on  all  sums  unpaid  is  re- 
coverable, or  whether  the  interest  on  each  instalment  is  payable 
at  ihe  same  time  with  the  instalment ;  and  2dly.  Whether,  up* 
on  the  principle  last  stated,  by  the  legal  mode  of  computation 
of  interest,  the  amount  paid  and  tendered  on  the  mortgage  was 
sufficient  to  pay  the  debt  due  thereon. 

I.  Upon  the  first  question  we  are  of  opinion  that  the  interest 
upon  each  instalment  falls  due  when  the  instalment  is  payable, 
and  not  before.  Interest  is  not  payable  before  the  fvincipal  on 
which  it  accrues,  unless  there  be  a  special  agreement  to  that 
eflbct    Here  thero  is  no  such  agreement.    It  is  provided  tkitt 
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the  mstalments  shall  bear  interest  after  a  certain  day,  bnt  it  is 
not  stipulated  that  such  interest  shall  be  paid  before  the  instal- 
ments respectively  fall  due.  It  would  be  a  most  unusual  con- 
struction to  hold  that  the  word  instalments  should  apply  to  the 
interest  as  well  as  the  principal ;  and  the  appellant  does  not 
contend  for  such  a  construction.  The  true  reading  of  the  con^ 
dition  of  the  bond  is,  that  the  obligor  shall  pay  $1256,50  in  four- 
teen equal  annual  instalments,  such  instalments  to  be  paid  on 
the  first  day  of  April  in  each  and  every  year,  &c.  with  interest^ 
&c.  The  meaning  of  which  is  that  the  interest  on  each  instal- 
ment shall  be  paid,  when  the  instalment  becomes  due.  The 
language  of  the  instrument  is  not  fairly  susceptible  of  any  other 
interpretation. 

II.  The  second  question  involves  the  correctness  of  the  mode 
of  computing  partial  and  overpayments  adopted  by  the  referee. 
The  referee  has  struck  balances  on  the  first  of  April  in  each 
year,  which  has  compelled  him  to  compute  interest  on  the  pay- 
ments made  by  the  obligor.  There  have  been  some  overpay- 
ments, and  interest  has  been  computed  on  them,  and  the  aggre- 
gate amount  applied  to  the  amount  due  and  payable  on  the 
next  annual  pay  day.  The  appellant  insists  that  this  mode  of 
computation  is  erroneous — that  the  true  rule  is,  in  the  case  of 
partial  payments,  to  compute  interest  up  to  the  time  of  the  pay* 
ment  which  either  alone  or  with  the  prior  payments,  exceeds 
the  interest  due,  making  no  rest  at  the  annual  pay  day,  unless 
such  payment  was  made  thereon ;  and  that  in  the  case  of  over- 
payments the  amount  of  such  overpayment  should  be  immedi- 
ately applied  to  the  principal  and  interest  to  become  due  on  the 
next  succeeding  annual  pay  day,  leaving  the  interest  to  be  com- 
puted on  the  balance. 

In  the  case  of  partial  payments  the  rule  was  laid  down  in  the 
case  of  Connecticut  v.  Jacksofi^  (1  John.  Ch.  Rep.  17,)  ui  these 
words :  <<  The  rule  for  casting  interest  when  partial  payments 
have  been  made  is  to  apply  the  payment  in  the  first  place  to  the 
discharge  of  the  interest  then  due.  If  the  payment  exceeds  the 
interest,  the  surplus  goes  towards  discharging  the  principal,  and 
t)ie  subsequent  interest  is  to  be  computed  on  the  balance  of  pim* 
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dpal  remaining  due«  If  the  pajrment  be  leas  than  the  iaterait, 
the  surplus  of  interest  must  not  be  taken  to  augment  the  princi* 
pal ;  but  interest  continues  on  the  former  principal  until  the 
period  when  the  payments,  taken  together,  exceed  the  interest 
due ;  and  then  the  surplus  is  to  be  applied  towards  discharging 
the  principal ;  and  interest  is  to  be  computed  on  the  balance  of 
principal  as  aforesaid."  The  like  rule  is  laid  down  in  nearly 
the  same  words  by  the  judges  of  the  supreme  court  as  a  direc- 
tion to  their  clerks  in  the  computaticm  of  interest.  {See  3  Cawen^ 
87,  note  a.)  The  same  rule  prevails  in  Massachusetts.  (4  Maes. 
itep.  103.  17  Id.  417.  1  Pick.  194  See  also  the  rule  laid 
dawn  in  WaleKs  Arithmetic,  with  an  illustrcUion;  2  Cawenfs 
Tr.  1005, 1006 ;  see  also  Perkins'  ArUhmetic,  134  to  136.) 

It  seems,  therefore,  to  be  settled  in  this  state  that  when  par- 
tial payments  are  made  on  a  bond  or  other  obligation,  after  the 
money  has  become  due  and  payable  by  the  terms  of  the  instru- 
ment, the  day  on  which  the  payment  was  to  be  made  is  disre- 
garded in  the  computation  of  interest.  The  rests  are  made  at 
the  times  when  the  payments  are  actiudly  made ;  unless  any 
should  fall  short  of  the  interest  then  due,  in  which  case  the  rest 
is  made  when  the  first  payment,  which,  taken  with  the  previous 
smaller  ones,  in  the  aggregate,  exceed  the  amount  of  interest 
due  at  the  time,  is  made.  .  The  mode  of  computing  the  interest 
in  this  case  is,  therefore,  in  this  respect,  erroneous. 

In  the  case  of  an  overpayment,  which  becomes  a  partial  ante* 
payment,  with  respect  to  future  instalments,  the  rule  is  settled 
as  the  appellant  insists  it  should  be,  in  Williams  v.  Hougkta- 
i^^y  (3  Cowen,  86.)  This  is  a  different  rule  from  that  laid 
down  in  Tracy  v.  Wikoff,  (1  Dallas,  124,)  but  it  is  an  adjudi- 
cation expressly  in  point,  from  our  own  reports,  and  we  are 
bound  to  follow  it,  though  it  will  generally  be  more  difficult  of 
i^lication  than  it  was  in  the  case  cited.  By  this  rule  the  ante- 
payment  is  to  be  applied  to  a  portion  of  the  future  inst^dment 
and  the  interest  on  that  portion. 

It  will  follow  that  the  sum  tendered  may  be  found  insufficient 
to  pay  up  the  amount  remaining  due  and  payable  on  the  seou* 
rides  in  question.    Therefore  the  judgment  must  be  revened* 
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and  the  cause  be  referred  back  to  the  referee  to  make  a  new 
teport,  adopting  the  principle  of  computation  above  laid  dowii» 
tmltas  the  parties  agree  upon  the  amount. 

Judgment  accordingly., 


Same  Term.    Before  the  same  Justices. 
Manning  vs.  Johnson. 

To  giTe  a  justice  joriBcliction,  and  to  authori^  him  to  render  judgment  againal  an 
abeent  defendant,  there  muit  be  a  relym  showing  penanal  service  offr^ctu. 

Aa  entry  i4  a  jastice'a  docket,  as  follows,  *'  Sept  1  Suiqs  3  pers  bj  S.  B.  Waid 
Const  11  plff  appears''  Sua,  ftimishes  no  evidence  of  the  service  of  a  summons 
lipon  the  defendant. 

This  was  an  appeal  from  the  county  court  of  Onondaga 
county.  The  cause  was  originally  commenced  in  Decemberi 
1848,  before  a  justice,  by  summons  duly  served  and  returned. 
The  parties  appeared  and  joined  issue,  and  on  the  1st  of  Janu- 
ary,  1849,  the  cause  was  tried,  and  judgment  was  rendered  by 
the  justice,  in  favor  of  the  plaintiff,  for  $41,78  damages,  and 
$1,39  costs.  An  appeal  was  taken, •to  the  county  court,  and 
the  judgment  of  the  justice  was  reversed  and  a  new  trial  ordered, 
pursuant  to  the  coAt.  On  the  1st  day  of  February,  1849,  the 
same  justice  issued  a  summons  requiring  the  defendant  "  to  ap- 
pear for  the  new  trial  of  this  action,  pursuant  to  the  order  of  the 
county  judge  of  Onondaga  county,  made  in  said  cause,"  at  hit 
office,  on  the  8th  of  February.  On  the  return  day  the  parties 
appeared  before  the  justice,  and  the  defendant  objected  that  the 
summons  should  be  quashed  or  set  aside,  because,  1st.  It  did 
not  appear  that  at  the  issuing  thereof  a  new  trial  had  been 
granted  ;  2.  That  it  did  not  appear  that  any  such  new  trial  bad 
been  granted  at  all ;  3.  That  there  was  no  evidence,  at  the  issur 
ing  of  the  summons,  or  on  the  return  day  thereof,  that  a  new  trial 
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bad  been  granted.  The  justice  thereupon  stated  that  be  could 
not  take  judicial  notice  of  a  new  trial  being  granted,  without 
some  proof  to  that  effect.  The  plaintifT  thereupon  produced  the 
Judgment  roll  upon  the  appeal,  together  with  the  opinion  of  the 
county  judge,  showing  that  the  judgment  of  the  justice  was  re- 
vei-sed  by  the  appellate  court,  with  costs,  and  a  new  trial  ordered 
to  be  had,  before  the  same  justice.  The  defendant  renewed  his 
objections,  and  further  claimed  that  from  the  testimony  it  ap- 
peared that  the  judgment  was  one  of  reversal,  and  that  the  order 
for  a  new  trial  was  a  nullity  :  that  the  power  of  the  judge  was 
spent  on  reversing  the  judgment,  and  that  the  judge  could  not 
join  a  judgment  of  reversal  with  such  an  order.  The  court 
overruled  the  motion  and  objection.  The  cause  was  then  ad- 
journed to  the  4th  day  of  May  then  next,  at  which  time  the 
parties  again  appeared  before  the  justice,  and  the  cause  was 
then  further  adjourned  to  the  5th  day  of  May,  then  instant,  ai 
which  time  the  parties  appeared,  and  the  cause  proceeded  to 
trial  upon  the  pleadings  on  which  the  cause  was  originally  tried, 
to  wit :  the  complaint  was  upon  a  judgment  duly  rendered  by 
John  H.  Johnson,  a  justice  of  the  peace  of  the  county  of  Onon- 
daga, for  $30,73  damages  and  costs,  Sept.  18, 1843,  against  the 
defendant,  and  in  favor  of  tlie  plaintiff.  The  defendant,  by  his 
answer,  denied  that  any  such  judgment  as  was  mentioned  in 
the  complaint  was  ever  duly  rendered,  given  or  made,  and  de- 
nied any  allegation  to  the  contrary  of  that  in  the  plaintiff's 
complaint.  The  defendant  alledged  that  the  action  was  not 
prosecuted  in  the  name  of  the  real  party  in  interest,  but  tha^one 
Daniel  Benedict  was  the  real  plaintifi'  in  interest.  That  said 
Daniel  Benedict  was  the  owner  of  said  judgment,  and  not  the 
person  named  as  plaintiflT;  and  the  defendant  averred  that  he 
was  not  within  the  jurisdiction  of  the  justice  by  whom  the  said 
supposed  judgment  was  given  at  the  commencement  of  the  suit 
in  which  said  judgment  was  given.  That  no  process  for  the 
commencement  of  said  suit  was  ever  served  upon  him,  nor  had 
he  any  day  in  court  before  the  said  justice,  nor  any  opportunity  of 
intetposing  his  defence  to  said  suit.  The  defendant  also  alledged 
an  indebtedness  to  him  by  the  plaintiff  and  claimed  to  set  off 
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the  same.  He  also  stated  that  no  new  trial  had  beea  granted 
in  the  action.  The  plaintiff  denied  said  answer,  and  the  cause 
proceeded  to  trial.  The  plaintiff  called  as  a  witness  John  H. 
Johnson,  who  testified  that  on  the  1st  day  of  September,  1843,  he 
was  a  justice  of  the  peace  of  the  county  of  Onondaga,  and  some 
time  before  then,  and  thereupon  he  produced  a  muuuscript  book 
of  entries  and  containing  entries  relative  to  the  judgment  referred 
to  in  the  complaint  in  this  cause,  and  testified  that  it  was  his  dock- 
et ;  that  he  kept  a  docket  at  that  time,  the  one  produced ;  that  an 
entry  was  made  in  his  book  in  the  words  and  figures  following : 

"  Franklin  Manning  vs.  Quincey  A.  Johnson. 
Sept  1    Sums  2  pars  by  S.  B.  Ward  Const  11  plff  appears 
declares  on  note    Adj.  to  18th  inst.  1  P.  M. 
18  S.  E.  Kingsley  sworn,  and  judgment  for  plff 
Damages,  ^29  70 

Costs,  Sept.  18, 1843.  1  03 

1846,  Dec.  5.  Trans.  30  ZS'' 

The  above  was  all  that  appeared  in  the  docket.  Johnson  fur- 
ther testified  that  Ward  was  a  constable  of  said  county  at  the 
time  of  the  commencement  of  the  said  suit  last  mentioned,  that 

m 

said  docket  was  kept  by  him,  witness,  and  hereupon  the  plain- 
tiff's counsel  asked  the  witness  the  question  following :  ^'  Was  a 
suit  commenced  before  you  by  the  plaintiff  against  the  defend- 
ant, as  appears  by  your  docket?''  Objected  to  by  the  defend- 
ant's counsel,  and  objection  overruled.  The  said  Johnson  then 
turned  to  his  docket,  and  the  entries  hereinbefore  stated,  and 
read  the  same  in  evidence  from  said  book,  and  testified  that  on 
the  1st  day  of  September,  1843,  Ward  was  constable ;  that  wit- 
ness knew  nothing  of  the  proceedings  in  the  case,  or  the  judg- 
ment, and  had  no  recollection  concerning  them;  that  what 
appeared  on  his  docket  was  all  he  knew  about  them ;  that  he 
recollected  nothing  of  them  independent  of  his  docket.  Here 
the  plaintiff  offered  the  docket  in  evidence,  which  was  objected 
to  by  the  defendants,  the  objection  overruled,  and  the  docket  was 
read  in  evidence.  The  testimony  being  closed,  the  defendant 
moved  for  a  nonsuit,  on  the  ground  that  the  plaintiff  had  not 
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mtde  out  a  case  entitling  iiim  to  recover.  The  cause  wa«  i\m 
stdiiDitted  to  the  justice,  and  on  the  8th  day  of  May,  1849|  bf 
rondered  a  judgment  in  favor  of  the  plaintiff  for  $42,46  daa^ 
ages,  and  $2,40  costs.  The  defendant  appealed  to  the  county 
court,  and  that  court  affirmed  the  judgment  The  defeadant 
then  appealed  to  this  courL 

R.  H.  Oardner,  for  the  plaintiff. 

Le  Roy  Margmij  for  the  defendant. 

By  the  Court,  GatDLEY,  J.  We  are  of  opinion  that  it  suffi- 
ciently appeared  before  ihe  justice  that  a  new  trial  had  been 
granted  by  the  county  court.  The  judgment  record  and  the  opin- 
ion of  that  court,  by  which  it  appeared  that  the  judgment  below 
had  been  reversed  and  a  new  trial  awarded  was  enough  /or  the 
justice  to  act  upon.  The  objection  that  if  the  county  court 
reversed  the  judgment  it  could  not  grant  a  new  trial,  was  too 
technical.  It  is  true  that  the  code  does  not  treat  an  order  fyt  a 
new  trial  as  involving  the  reversal  of  the  judgment  below ;  but 
it  does  that  substantially ;  and.  the  justice  was  right  in  disr^ 
garding  the  objection. 

The  important  question  Upon  this  appeal  is  whether  the 
justice  who  tried  the  cause  wherein  the  judgment  was  rendered 
upon  which  the  present  action  was  brought  ever  acquired  juris- 
diction over  the  person  of  the  defendant. 

The  declaration  before  the  justice  was  founded  on  a  judgment 
rendered  in  a  justice's  court,  and  under  sections  138  and  57  of 
the  code  merely  alledged  that  the  judgment  was  duly  rendered^ 
without  setting  forth  any  fact  to  show  the  jurisdiction  of  the 
justice.  This  allegation  was  Controverted  in  the  answer ;  which 
made  it  the  duty  of  the  plaintiff  to  prove  the  facts  conferring 
jurisdiction,  under  the  provision  of  the  said  138th  section  of  the 
code  of  pfdCedure.  In  addition  to  this,  the  defendant  in  his  an- 
swer denied  in  all  possible  forms  any  service  of  process,  or  any 
appearance  by  him,  in  the  suit  in  which  the  judgment  imfi 
cbudned. 
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Now  under  ibis  issue  we  will  not  say  that  the  judgment  would 
be  void)  in  consequence  of  the  omission  of  the  officer  to  serve 
process  on  the  defendant,  provided  there  was  no  collusion  between 
the  ofiicer  and  the  plaintiff,  and  no  fraud  on  the  part  of  the  lajt- 
ter..  {8ee  Putnam  v.  Man^  3  Wend.  202.)  But  there  must 
bajre  been  a  return  of  personal  eervice  before  the  magistrate  to 
authorize  him  to  proceed  in  the  cause  and  render  judgment 
against  an  absent  defendant.  (19  Wend,  477.  3  Id.  202.  14 
Jbhn.  481.  7  Hillj  39.)  The  question  here,  is  whether  there  is 
any  legal  evidence  of  such  a  return,  or  of  the  actual  service  of 
the  summons.  We  think  there  was  not.  The  docket  of  the 
justice  was  the  only  evidence  of  those  facts ;  and  the  following 
IS  the  only  entry  which  has  any  relation  to  the  point  in  question. 
^  Sept  1.  Sums  2  pers  by  S.  B.  Ward  Const  11  plff  appears^ 
&c.  It  can  not  be  maintained  that  this  entry  furnishes  any 
evidence  of  the  service  of  a  summons.  There  are,  not  only,  no 
words  that  can  be  so  read,  but  there  are  no  abbreviations  which, 
by  filling  up,  would  bear  such  a  Construction,  upon  the  mo^ 
liberal  intendment,  in  favor  of  the  docket  The  court  extended 
the  rule  of  intendment  and  construction  to  the  very  verge  in  the 
case  of  Qroff  v.  Griswold,  (1  Denio,  432.)  There^  howeveri 
it  was  only  required  to  fill  up  the  abbreviations  in  order  to  make 
out  a  return  of  personal  service.  But,  here,  it  would  be  neces- 
sary to  supply  material  abbreviations,  as  well  as  to  fill  them  up. 
The  entry  in  the  docket  can  not  be  read  so  as  to  show  that  there 
was  a  return  of  the  constable  stating  that  he  had  personally 
served  the  summons  on  the  defendant.  Even  if  it  were  competent 
to  supply  the  defect  by  calling  the  justice  to  explain  what  he 
meant  by  the  memoranda  read  from  the  docket.  ThcU  was  not 
done.  There  was  nothing  but  the  bare  words  and  figures, 
which  we  have  extracted  from  the  docket,  to  prove  to  the  cou^t 
below  the  important  fact  on  which  the  jurisdiction  of  the  justice 
depended ;  a  fact  which  was  distinctly  put  in  issue,  and  which 
was  capable  of  proof  (if  indeed  the  fact  existed)  by  the  produc** 
tion  of  the  summons,  of  if  that  had  been  lost,  by  the  oath  of  the 
eonstable.  The  docket^  it  must  be  remembered,  is  document* 
€yy  ^dence,  and  should  he  sufficient  on  its  fiu^e,  to  pcov»  thi 
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fact  which  it  is  designed  to  establish  by  it.  To  admit  evideoee 
of  so  loose  a  character  as  the  entry  in  question,  to  prove  a  faot 
80  important,  would  be  most  dangerous.  We  are  bound  there- 
fore to  correct  this  error.  The  judgment  of  the  county  court, 
and  of  the  justice,  must  be  reversed ;  and  we  also  order  a  new- 
trial  before  the  justice  who  tried  the  cause,  under  the  authoiitj 
conferred  by  the  330th  section  of  the  code. 


Same  Term.    Before  the  same  Jusiiees* 
The  People  vs,  Emerson  Powers. 

A  ceitificate  of  conviction,  in  the  form  directed  by  the  statute,  and  which 

fifed  in  the  clerk's  office  within  the  prescribed  time,  ii  competent  evidence  of 

the  facts  stated  therein ;  although  it  does  not  contain  evidence  that  the  coait 

had  obtained  jurisdiction  over  the  person  of  the  prisoner. 
Such  a  certificate,  being  made  evidence,  by  statute,  of  the  facts  contained  in  it, 

can  not  be  contradicted  by  parol  evidence  showing  that  there  was  in  fact  no 

trial  and  conviction. 
Yet  it  seems  that  a  party  may  so  far  contradict  a  record  of  conviction  by  a  court 

of  inferior  jurisdiction,  as  to  prove  that  the  court  had  no  jurisdiction  of  the 

offence,  or  of  the  person  of  the  prisoner. 

The  defendant  was  indicted  for  a  second  offence  of  petit 
larceny.  The  indictment  contained  but  one  count.  It  charged 
the  first  conviction  to  have  occurred  on  the  31st  of  October^ 
1848,  at  a  court  of  special  sessions  held  at  Syracuse  before  Wnu 
A.  Cook,  police  justice,  having  full  power  and  authority  to  hold 
said  court,  and  to  try  and  convict  lor  such  offence.  And  thai 
the  defendant,  (who  was  tried  by  the  name  of  Amison  Powers,) 
was  sentenced  to  pay  a  fine  of  five  dollars ;  and  that  he 
paid  the  same,  and  was  dischaiged.  On  the  trial,  at  the  Onoa* 
daga  oyer  and  terminer,  the  district  attorney  offered  in  evir 
denpe  the  foUowing  certificate  of  conviction,  after  proving  bj 
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the  county  clerk  that  it  came  from  the  iBles  in  his  office,  and 
was  in  Cook's  hand-writing ;  and  that  Cook  was  dead. 

"  Onondaga  County,  Syracuse  Police  OfiSce,  ss.  At  a  court 
of  special  sessions  this  day  held  in  the  town  of  Salina,  before 
the  undersigned,  police  justice  of  the  village  of  Syracuse,  in  said 
county :  Amison  Powers  was  convicted  of  having  on  the  30th 
day  of  Oct.  instant,  feloniously  taken  and  carried  away  one 
pair  of  pantaloons,  of  the  value  of  seven  dollars,  the  property  of 
Samuel  P.  Dewey  and  Alexander  Thompson,  at  Salina  afore- 
said, and  upon  such  conviction  I  did  adjudge  that  the  said 
Amison  Powers  should  pay  a  fine  of  five  dollars  and  stand  com- 
niitted  until  paid,  which  was  paid  to  the  undersigned  and  de- 
fendant discharged  from  custody.  Given  under  my  hand  the 
Slst.day  of  October,  1846.  William  A.  Cook, 

Indorsed  «  filed  Nov.  16,  1846."  Police  Justice." 

The  defendant's  counsel  objected  to  the  reception  of  this  cer- 
tificate in  evidence,  but  the  court  overruled  the  objection  and 
received  the  certificate.  The  defendant's  counsel  offered  to 
prove  that  on  the  evening  of  the  prisoner's  arrest,  upon  the  com- 
plaint before  the  police  justice  he  was  committed  for  trial,  and 
not  as  a  person  convicted ;  that  the  next  morning  he  was  brought 
before  the  police  justice,  and  denied  the  charge  of  stealing  f  that 
he  was  not  tried ;  that  he  settled  with  the  owners  of  the  prop- 
erty, and  was  dismissed  without  payment  of  a  fine.  This  evi- 
dence was  objected  to,  as  going  to  impeach  the  record  or  certifi- 
cate of  conviction,  and  was  rejected  by  the  court;  and  the 
prisoner's  counsel  excepted  to  the  decision.  The  prisoner  was 
convicted  by  the  jury ;  and  filed  a  bill  of  exceptions  and  moved' 
for  a  new  trial. 

H.  SheldoHj  (district  attorney,)  for  the  people. 

C.  B.  Sedgwickj  for  the  prisoner. 

By  the  Courts  Gridley,  J.  The  prisoner  was  convicted  of 
a  second  offence  of  petit  larceny  at  the  oyer  and  terminer  in 
Onondaga  county.    On  the  trial  a  bill  of  exceptions  was  taken 
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to  the  ruling  of  the  court,  on  th^  admission  of  certain  evidence 
offered  by  the  district  attorney  aod  in  the  rejection  of  evidenoift 
offered  on  behalf  of  the  prisoner.  As  a  part  of  the  proof  to  sus- 
tain the  indictment  the  counsel  of  the  people  offered  in  evidenes 
a  certificate  of  the  couviction  of  the  prisoner,  (whose  identity 
was  proved  by  other  evidence,)  under  the  qame  of  Amison  Pow* 
ers,  of  the  offence  of  petit  larcepy,  in  stealing  a  pair  of  panta^ 
loons  of  the  value  of  seven  dollars,  on  the  30th  of  October,  1846. 
The  certificate  was  signed  by  Wm,  A.  Cook,  police  justice  at 
Syracuse,  and  was  indorsed  '<  filed  Nov,  16,  1846,"  and  was 
proved  to  be  in  the  hand-writing  of  Justice  Cook,  who  is  since 
deceased  ;  and  was  filecl  by  the  deputy  clerk  of  the  county,  as 
he  testified,  at  the  time  of  its  date.  To  this  evidence  the  coun- 
sel for  the  prisoner  objected,  without  stating  the  ground  of  ob- 
jection. The  objection  was  overruled,  and  the  evidence  was 
received.  The  objection  now  made  to  the  admission  of  the  cer- 
tificate is,  that  it  does  not  show  that  the  court  had  jurisdiction 
of  the  person  of  the  prisoner.  And  we  are  referred  to  the  case 
of  The  People  v,  Koeber,  (7  Hill,  39,)  and  to  note  on  page  37 
of  the  same  book,  and  to  several  other  authorities,  showing  the 
necessity  of  proving  the  jurisdiction  of  an  inferior  tribunal,  in 
ordei^  to  sustain  its  judgment.  It  was  not  disputed  that  the 
police  justice  had  jurisdiction  to  hold  a  court  of  special  sessional, 
under  the  provisions  of  the  act  of  May  13th,  1840,  {^Laws  of 
1840,  p.  219  ;)  apd  the  16th  section  of  the  act  of  May  10,  1845, 
{Laws  of  1845,  p.  186,)  but  it  was  contended  that  the  certificate 
should  contain  evidence  that  the  court  had  obtained  jurisdiction 
over  the  person  of  the  prisoner. 

The  question  does  not  arise,  whether  the  certificate  was 
itself  suffiderU,  without  further  evidence,  to  prove  the  jurisdic- 
tion of  the  court,  but  simply  whether  the  certificate  was  compe- 
tent evidence.  And  upon  that  point  we  think  that  there  can 
be  no  doubt.  It  was  in  the  precise  form  directed  by  the  statute, 
and  was  filed  within  the  prescribed  time.  (2  jR.  iK  717,  §i  38^ 
89.)  And  section  40  of  the  same  act  declares  that  ^  any  certifi- 
cate cf  conviction,  made  and  filed  under  the  forgoing  proris- 
or  a  dqly  certified  copy  thereof,  shall  be  evidence  m  all 
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eourta  and  places^  of  the  facts  stated  therein."  The  evidence 
was  therefore  competent,  and  the  question  whether  other  evi- 
dence to  show  that  the  court  had  acquired  jurisdiction  of  the 
person  of  the  prisoner,  and  whether  such  other  evidence  was  or 
was  not  sufficient  to  establish  that  fact,  does  not  arise  on  this 
bill  of  exceptions. 

The  next  question  arises  on  the  rejection  by  the  court  of 
evidence  offered  by  the  prisoner  to  contradict  the  fact  of  a  trial 
qn4  conviction.  This  could  not  be  done.  The  certificate  was 
a  record,  made  evidence  by  the  statute,  of  the  facts  contained 
in  it,  and  could  not  be  contradicted  by  parol  evidence.  Even 
if  it  were  no  higher  evidence  than  any  ordinary  instrument  in 
writing,  parol  evidence  to  vary  or  contradict  it  would  be  inad- 
missible. It  can  not  be  necessary  to  cite  authorities  to  prove  a 
proposition  so  elementary.  In  holding  that  the  evidence  in 
question  was  inadmissible,  we  do  not  mean  to  say  that  the  rec- 
ord of  conviction  by  a  court  of  inferior  jurisdiction,  can  not  be 
contradicted  as  to  jurisdictional  facts.  A  party  may  doubtless 
prove  facts  which  will  show  that  the  court  had  no  jurisdiction 
of  the  offence  or  of  the  person  of  the  prisoner.  But  that  was 
not  the  offer  as  disclosed  on  this  bill  of  exceptions.  It  was  sim- 
ply to  contradict  the  record  by  showing  that  in  point  of  fact  the 
prisoner  was  not  convicted. 

These  are  all  the  questions  presented  on  the  bill  of  excep- 
tions ;  and  as  the  court  below  committed  no  error  to  which  the 
prisoner  has  excepted,  the  conviction  must  stand. 

A  new  trial  is  denied. 
Vol.  Vn.  59 
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Leach  t;^.  Kblbey  and  others. 

Where  a  debtor  makes  a  fraudulent  transfer  of  his  whole  property  in  order  to  de^ 
fraud  a  judjpnent  creditor,  he  can  not,  by  a  mere  Yoluntaiy  assignment  of  his 
property  and  effects  to  a  trustee,  for  the  benefit  of  all  hi^  creditors,  pvo^ont  an 
■ssignc<i  of  the  judgment  creditor  from  bringing  an  action  in  the  nature  of  a 
bill  in  equity  against  the  debtor  and  the  purchasen,  to  subject  the  propeity 
fraudulently  transferred,  or  its  proceeds,  to  the  payment  of  the  judgment. 

The  right  to  set  aside  the  fraudulent  sale  will  not  pass,  by  such  an  assignment, 
and  can  not  be  asserted  by  the  assignee. 

The  assignor  would  be  estopped  from  asserting  his  Qwn  fraud,  in  a  suit  brought 
by  the  creditor  against  the  fraudulent  vendee ;  am)  the  title  of  the  assignee,  be* 
ing  derivatiye  merely,  he  takes  no  claim,  by  virtue  of  the  assignment,  which 
the  assignor  could  not  enforce. 

Where  a  witness  is  objected  to  as  incompetent,  if  the  ^bjwtion  is  on  the  ground  of 

.  interest,  that  must  be  stated  as  the  ground  of  objection,  and  the  nature  of  tho 
interest  must  be  specified ;  so  that  the  party  may,  if  in  his  power,  remove  it 

Where  an  objection  to  the  competency  of  a  witness  is  not  taken  on  the  heaiing 
before  a  referee,  it  will  be  considered  as  waived. 

A  more  stringent  rule  does  not  prevail,  under  the  code,  in  respect  to  the  admisat* 
bility  of  parties  as  witnesses  against  their  co-defendants,  than  existed  under 
the  former  practice. 

The  credibility  of  a  witness,  on  a  hearing  before  a  referee,  is  a  question  solely  for 
the  referee ;  and  his  decision  can  not  be  supervised. 

This  was  an  appeal,  by  the  defendants  Eaton  and  Spicer, 
from  a  judgment  entered  upon  the  report  of  a  referee.  The  ac- 
tion was  brought  by  the  plaintiff  as  assignee  of  a  judgment 
creditor  of  the  defendant  Kelsey,  against  him  and  the  other  de^ 
fendants  Eaton  and  Spicer,  alledging  a  sale  by  Kelsey  to  the 
other  defendants,  of  his  entire  property,  for  the  purpose  of  de- 
frauding the  judgment  creditor.  The  referee  reported  that  he 
found  the  following  facts:  First.  That  Lee,  Judson  &,  Lee 
were  partners  as  merchants,  in  the  city  of  New- York,  and  about 
the  17th  day  of  November,  1847,  sold  to  the  defendant  Kelsey 
a  bill  of  goods,  amounting  to  $398,01,  on  credit.  That  on  the 
22d  day  of  February,  1848,  they  obtained  a  judgment  therefor ; 
that  execution  was  issued  on  this  judgment  to  the  sheriff  of  On- 
ondaga county,  on  the  25th  day  of  February,  1848,  and  on  the 
I6th  day  of  May,  1848,  returned  entirely  unsatisfied ;  and  on 
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the  16th  day  of  September,  1848,  they  assigned  that  jadgmenl 
to  Daniel  Lamed,  receiving  the  whole  amount  therefor.  Thai 
on  the  27th  day  of  September,  1848,  said  judgment  was  assign-* 
ed  to  the  plaintiff  in  this  suit  That  Lamed  held  by  assignment, 
as  collateral  security  for  payment  of  this  debt,  an  article  on  a 
house  and  lot  belonging  to  Kelsey. 

Second.  That  in  May,  1846,  Kebey  obtained  a  patent  for  a 
beehive.  That  defendant  Lewis  M.  Eaton,  his  brother-in-law, 
made  small  advances,  and  assisted  him  in  obtaining  his  patent, 
and  about  that  time  entered  into  an  agreement  with  him  in  re- 
lation to  the  sale  of  said  right,  by  which  they  were  to  divide  the 
avails  of  sales  between  them ;  and  made  sales  .to  a  nominal 
amount  of  thirty  or  forty  thousand  dollars,  but  from  which  was 
in  fact  realized  but  a  very  smaU  part  of  that  amount  That 
about  the  month  of  December,  1846,  Kelsey  bought  out  a  small 
stock  of  goods  in  Syracuse,  and  then  became  a  merchant,  in 
which  business  he  continued  for  about  a  year,  and  until  the  latr 
ter  part  of  November,  1847.  That  at  that  time  he  became 
much  embarrassed,  and  was  trying  to  sell  out  That  Eaton 
understood  his  business,  but  advised  him  to  go  to  New-Yoik 
again  and  make  heavier  purchases ;  assigning  as  a  reason,  that 
his  expenses  for  clerk  hire,  rent,  &c,  would  be  no  more  by  in- 
creasing his  stock,  and  that  would  enable  him  to  meet  his  debts 
easier.  That  Kelsey  went  to  New- York  and  made  purchases, 
but  lighter  than  usual,  and  among  others  made  the  debt  in 
question.  That  soon  after  he  came  home,  his  debts  were  com* 
ing  due  faster  than  he  could  meet  them.  He  was  being  sued. 
That  in  two  instances  he,  with  the  advice  of  Eaton,  gave  a 
bond  and  warrant  of  attorney,  on  which  to  enter  up  judgment 
at  a  future  day.  That  before  the  days  thus  agreed  upon,  and 
on  the  26th  of  November,  1847,  and  while  he  was  owing  about 
$10,000,  Kelsey  sold  out  his  entire  stock  in  trade,  including  fii>- 
tures,  and  some  of  the  goods  for  which  this  debt  was  made,  to 
the  defendants  Eaton  A  Spicer,  for  the  amount  of  $8000 ;  being 
the  amount  of  goods  as  estimated  by  Mr.  Parsons,  their  chief 
d«k,  without  an  inventory ;  upon  the  understanding  that  they 
should  pay  for  them  by  giving  their  notes  for  $4000,  for  fi,  18, 
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and  18  months,  6  months  without  interest,  and  that  the  amoont 
of  money  which  they  had  in  fact  advanced  to  Kelsey,  was  to 
apply  on  the  sale,  which  would  make  the  $8000,  less  thirty  or 
thirty-two  per  cent  discount  on  the  goods ;  that  these  notes  were 
to  be  given  after  they  got  their  goods  to  Yates  county,  and  that 
was  the  best  terms  he  could  sell  the  goods  upon  to  any  cMie. 
That  he  had  negotiated  with  others.  That  soon  afterwards  and 
within  a  week  an  invoice  of  the  goods  was  taken,  by  which  it 
seems  the  goods  fell  short  about  $1 100  from  $8000.  That  the 
goods  were  boxed  up  and  taken  by  Eaton  &,  Spicer  to  Yates 
county,  where  they  went  into  trade.  That  during  the  invoicing 
of  these  good^  they  were  levied  on  by  the  sheriff,  by  an  execur 
tion  of  about  $628  on  another  judgment  against  Kelsey,  and 
that  Eaton  d&  Spicer  settled  that  execution,  and  another  debt 
to  the  same  individuals  of  about  the  same  amount ;  taking  at 
the  same  time  a  chattel  mortgage  on  the  household  furniture  of 
Kelsey,  and  a  mortgage  on  a  city  lot,  encumbered  by  another 
mortgage  then  being  foreclosed ;  which  lot  only  brought  about 
enough  to  satisfy  the  first  mortgage.  Kelsey  testified  that  at 
the  time  this  personal  mortgage  was  given,  Eaton  said  he  had 
better  give  it,  to  keep  his  furniture  from  his  creditors.  That 
Eaton  &  Spicer  did  not  give  for  the  goods  their  notes,  and  as- 
signed as  a  reason  that  they  might  have  trouble  with  Kelsey's 
creditors ;  and  about  the  time  they  were  removed,  Eaton  stated 
to  Woolson,  that  if  they  got  the  goods  safe  into  Yates  county, 
there  would  be  something  going  to  Kelsey  on  them.  The  de- 
fendants Eaton  &  Spicer  put  in  evidence  an  agreement  between 
Eaton  and  Kelsey,  bearing  date  23d  of  December,  1846,  in  rela- 
tion to  selling  said  patent,  and  dividing  the  avails  of  the  sale. 
Also  a  bill  of  sale  of  the  goods  and  stock  in  trade  fix>m  Kelsey 
to  Eaton  &  Spicer,  dated  November  26, 1847,  acknowledging 
the  receipt  of  payment  in  full  for  them,  $1483  from  Eaton  ^ 
Spicer  for  money  had  and  advanced,  and  $6617  from  Eaton, 
purporting  to  be  one  third  of  all  the  receipts  belonging  to  said 
Eaton  from  the  sale  of  a  certain  beehive,  making  $8000  with- 
out regard  to  a  deduction  of  30  or  32  per  cent  But  the  referee 
came  to  the  conclusion  that  that  statement  of  payment  in  Aill 
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was  put  in  at  Eaton's  suggestion,  to  show  to  Kelsey's  creditors 
that  he  had  paid  for  the  goods,  and  that  the  contract  first  given 
in  evidence  by  the  defendants,  was  not  the  original  contract  but 
a  copy  signed  by  Kelsey  about  the  time  he  sold  out  to  Eaton  d& 
Spicer,  and  ante-dated  ;  and  that  the  subject  matter  of  it  had 
been  settled,  and  formed  no  part  of  the  consideration  for  the 
«5ale  of  the  goods.  Eaton  &  Spicer  also  introduced  a  power  of 
attorney  from  Kelsey  to  Eaton,  dated  18th  of  June,  1846,  au- 
thorizing said  Eaton  to  sell  his  patents*  And  they  proved  a 
general  assignment  by  William  R.  Kelsey,  of  his  property  to 
Daniel  Lamed,  for  the  benefit  of  his  creditors,  dated  29th  of 
February,  1848.  Considering  the  supporting  evidences  and 
corroborating  circumstances,  the  referee  regarded  the  evidence 
of  Kelsey  as  unimpeached.  He  therefore  decided,  first,  that 
wheiKhis  debt  was  created,  Kelsey  was  on  the  eve  of  bank- 
ruptcy ;  and  that  by  obtaining  the  goods  under  such  circum- 
stances all  the  defendants  practised  a  fraud  on  Lee,  Judson  d& 
Lee.  Second,  that  Eaton  &  Spicer  received  those  goods  for  the 
purpose  of  delaying  the  creditors  of  Kelsey  in  collecting  their 
debts ;  and  that,  having  received  them  under  such  circumstan- 
ces, they  were  liable,  and  ought  to  account  for  them.  Third, 
that  a  general  assignment  executed  by  Kelsey  subsequent  to 
the  sale  of  the  goods  in  question  to  Eaton  &  Spicer,  did  not  de^ 
prive  Lee,  Judson  &  Lee  of  any  remedy  they  had  against  said 
Eaton  &  Spicer ;  and  upon  the  same  principle,  the  referee  de- 
cided that  the  security  given  by  Kelsey  to  Larned  did  hot  re- 
lease Eaton  d&  Spicer  from  their  fixed  liability  to  account  for 
those  goods.  Fourth,  that  this  judgment  never  having  been 
paid,  was  a  subsisting  and  available  claim  in  the  hands  of  the 
present  assignee ;  and  that  he  was  entitled  to  the  same  remedy 
against  Eaton  d&  Spicer,  that  Lee,  Judson  &  Lee  would  have 
had,  had  they  not  assigned  it  The  referee  also  reported  that 
the  defendants  should  pay  to  the  plaintiff  $448,04,  being  the 
amount  of  the  said  judgment,  including  interest  And  judg- 
ment was  entered  in  &vor  of  the  plaintiflT  for  that  sum,  against 
all  the  defendants.  Kelsey  did  not  appear,  nor  put  in  any 
answer. 
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P.  OuiwaieTj  for  the  plaintiff. 

E>  Van  Burent  for  the  defendants  Elaton  &  Spicer. 

Bjf  the  Court,  Gridlet,  J.  This  is  an  action  in  the  nature 
of  a  bill  in  equity,  brought  by  the  assignee  of  a  judgment  cred* 
itor  of  Kelsey,  against  him  and  the  two  other  defendants,  Eaton 
&  Spicer,  alledging  a  sale  by  Kelsey  to  Eaton  &  Spicer  of  hia 
whole  property,  in  fraud  of  the  judgment  A  referee  has  re^ 
ported  in  favor  of  the  plaintiff^  and  a  judgment  has  been  entered 
on  the  report,  from  which  judgment  the  defendants  Eaton  60 
Spicer  have  appealed. 

The  only  grounds  relied  on  by  the  appellants'  counsel  are 

Ist,  That  the  plaintiff  can  not  maintain  this  action  inasmuch 
as  it  appears  that  after  the  sale  and  before  the  commencement 
of  the  suit,  Kelsey  had  made  a  general  assignment  in  favor  of 
all  his  creditors.  It  is  supposed  that  this  claim  passed  l>y  the 
assignment,  and  can  only  be  asserted  by  the  assignee.  This  is 
a  mistake.  The  general  assignee  takes  no  claim  which  the 
assignor  could  not  enforce.  His  title  is  derivative  merely ;  and 
the  assignor  would  be  estopped  from  asserting  his  own  fraud  in 
a  suit  against  his  fraudulent  vendee.  The  case  of  BrowneU 
V.  Curtiss,  (10  Paige,  210,)  is  decisive  upon  this  point 

2dly.  That  Kelsey  was  an  incompetent  witness  for  the  plain- 
tiff, to  prove  the  sale  fraudulent.  (1.)  It  is  said  that  the  witness 
was  interested  within  the  decision  in  Rea  Vi  Smith,  (19  Wend. 
893.)  It  would  be  sufficient  to  say  that  the  objection  was  not 
put  on  this  ground,  or  on  any  particular  ground,  before  the  re- 
feree. Not  only  roust  the  interest  be  stated)  as  the  ground  of. 
objection,  but  the  nature  of  the  interest  must  be  stated,  so  that 
the  party  may,  if  in  his  power,  remove  it  Where  the  nature 
of  the  interest  was  not  stated,  in  the  record,  though  Uie  witness 
was  the  vendor  of  the  party,  the  court  would  not  notice  it 
{Cwen  4-  HUTs  Nates,  266.  10  Martin's  Rep.  633»  8.) 
(8.)  Again ;  it  is  indsted,  that  by  sections  343  and  344  of  the 
coda,  in  connection  with  the  cases  of  Pillow  and  Wife  v.  Busk- 
fieff,  (4  Howards  Sp.  T.  Rep.  9,)  and  M.  ^  F.  Bank  v.  WO^ 
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bur  et  a/.  (2  Code  Rep.  33,)  Eelsey  could  not  be  sworn  as  a 
witness.  It  has  not  been  held  that  a  more  stringent  rule  pre- 
vails under  the  code  than  existed  under  the  former  practice. 
Kelsey  was  not  examined  as  a  party  against  himself,  but  he 
was  offered  as  a  witness  against  his  co-defendants,  and  as  such 
he  might  have  been  examined  under  the  63d  chancery  rule  of 
the  rules  of  1847.  The  only  possible  objection — ^that  of  inter- 
est— ^not  having  been  taken  before  the  referee,  was  waived, 
(1  Cowen  4*  HUPs  Notes,  256,  266.)  Kelsey  had  put  in  no 
answer ;  and  there  was  no  issue  between  him  and  the  plaintiff. 
The  relief  to  be  granted  was  not  necessarily  against  any  party, 
Except  Eaton  d&  Spicer.  But  if  it  were  otherwise,  Kelsey  was 
inevitably  liable  on  his  judgment,  and  allowed  the  complaint  to 
be  taken  against  him  without  interposing  any  defence.  {See  2 
JohTt.  Ch.  Rep.  625 ;  5  Paige,  632.) 

3dly.  It  is  urged  that  the  report  is  against  evidence.  If  Kel- 
sey is  to  be  believed,  the  report  was  fully  warranted,  and  the 
credibility  of  this  witness  was  a  question  solely  for  the  referee, 
whose  decision  we  can  not  supervise. 

I  have  said  that  there  is  no  objection  raised  to  the  report  and 
judgment  except  those  which  we  have  already  discussed.  It  is 
true  that  the  report  is  against  all  three  defendants,  and  the  judg- 
ment is  joint  against  them.  It  would  have  been  more  in  accord- 
ance with  the  old  practice  to  have  ordered  the  two  defendants 
Eaton  &,  Spicer  to  apply  so  much  of  the  proceeds  of  the  prop- 
erty fraudulently  purchased  by  them  as  would  be  sufficient  to 
pay  the  plaintiff's  judgment  and  the  costs  of  the  suit  But  the 
joining  of  Kelsey  in  the  report,  in  the  manner  the  referee  has 
chosen  to  adopt,  is  not  an  error  prejudicial  to  the  other  defend- 
ants, and  of  which  they  can  justly  complain. 

We  therefore  are  of  opinion  that  the  judgment  must  be  af- 
firmed. 

Judgment  affirmed. 
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Bbonson  &  Crocker  vs.  Gleason. 

Ai  a  general  rale,  the  store  of  the  meichuit,  the  shop  of  the  muBheniff  or  manii- 
factnrer,  and  the  faim  or  granary  of  the  fanner,  at  which  eommoditiee  aold  are 
deposited  or  kept,  is  the  plaqe  of  deliyeiy,  when  the  contract  is  silent  as  to  the 
place. 

Bat  this  rale  ceases  to  be  applicable  when  the  collateral  cireiunstances  indicate  a 
different  place. 

When  the  goods  are  a  subject  of  general  commerce,  and  are  poichased  in  large 
quantities  for  reshipment ;  and  the  purchaser  resides  at  the  place  of  reshipment, 
and  has,  at  such  place,  a  storehouse  and  dock  for  that  purpoae;  the  place  of 
business  of  the  purchaser  is  ordinarily  the  place  of  deliveij. 

Where  a  manufacturer  of  salt  at  L.  executed  a  writing  as  foUows,  "  I  haw 
this  day  agreed  with  B.  &  C.  of  Oswego,  to  sell  them  one  boat  load  of 
salt  per  week  and  deliver  the  same  to  them,  in  good  order ^  equal  to  400  bbb.  each 
week  firom  this  time  to  the  firrt  of  November  next,"  dtc. ;  Held  that  upon  the 
reasonable  construction  of  the  agreement,  in  connection  with  the  surrounding 
circumstances,  the  salt  was  to  be  deliyered  at  Oswego. 

Appeal  from  a  judgment  of  the  recorder's  court  of  the  city 
of  Oswego.  The  complaint  was  for  the  breach  of  an  agreement 
in  writing  to  deliver  to  the  plaintiffs  a  quantity  of  salt  at  Osw^o. 
The  answer  of  the  defendant  denied  that  the  agreement  set 
forth  had  been  entered  into  by  the  parties,  and  set  up  that  by 
the  terms  of  the  proposition  the  defendant  was  to  deliver  the 
salt  at  Liverpool,  that  being  the  place  where  the  salt  was  manu- 
factured ;  averring  a  readiness  to  perform  at  Liverpool,  and  a 
refusal  by  the  plaintiffs  to  accept  the  proposition  made  by  the 
defendant.  .The  plaintiffs  replied  that  they  accepted  the  offer 
of  the  defendant,  and  that  by  the  writing  the  salt  was  to  be  de- 
livered at  Oswego ;  averring  a  readiness  on  the  part  of  the  plain- 
tiffs to  perform,  and  a  refusal  by  the  defendant  to  perform  the 
contract  The  plaintiffs  also  replied,  that  by  custom  or  usage 
the  place  of  delivery  was  at  Ofswego ;  also  averring  that  at  the 
date  of  the  contract,  and  for  one  ^eek  after,  salt  at  Oswego 
was  not  worth  more  than  the  sum  mentioned  in  the  proposition 
or  offer  of  the  defendant,  and  was  worth  much  less  at  the  manu- 
factories at  Liverpool. 
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•  The  cause  was  tried  before  the  recorder  without  a  jury ;  trial 
by  jury  having  been  waived  by  the  parties,  pursuant  to  subdi- 
vision 3d  of  section  266  of  the  code  of  procedure.  The  counsel 
for  the  plaintiffs  presented  and  rdad  in  evidence  the  writing,  a 
copy  of  which  was  set  forth  in  the  complaint  in  the  words  and 
figures  following,  to  wit : 

^  "  Liverpool,  July  16,  1846. 

I  have  this  day  agreed  with  Bronson  (k  Crocker,  of  Oswego, 
to  sell  them  one  boat  load  salt  per  week,  and  deliver  the  same 
to  them,  in  good  order,  equal  to  400  bbls.  each  w^eek  from  this 
time  to  first  November  next,  at  eighty-three  cents  per  bbl.  paya- 
ble as  delivered,  one-half  by  their  note  at  90  days  with  interest, 
and  one-half  cash,  or  such  note  as  the  bank  will  discount,  add- 
ing interest,  and  I  agree  to  hold  this  offer  open  one  week,  and 
if  they  write  to  me  within  that  time,  then  I  am  to  deliver  said 
salt  as  above  stated.  L.  Gleason." 

The  counsel  for  the  plaintiffs  then  introduced  smd  read  in 
evidence  the  following  letter  from  the  defendants : 

"Oswego,  July  17, 1846. 
Mr.  L.  Gleason,  Liverpool — Dear  Sir : — Since  the  return  of 
our  Mr.  Crocker,  we  have  concluded  to  accept  your  proposition 
made  yesterday  to  sell  us  400  barrels  salt,  delivered  to  us  here 
each  and  every  week,  from  that  time  to  first  November  next, 
payable  as  stated  in  said  contract  or  proposition,  at  83  cents  per 
barrel.  You  will  therefore  please  send  us  the  salt,  say  one  load 
per  week  as  therein  stated.        Yours  respectfully, 

Bronson  &  Crocker." 

Which  said  letter,  it  was  admitted  by  the  pleadings,  was 
written  by  the  plaintiffs  and  sent  to  the  defendant,  within  one 
week  after  the  said  16th  day  of  July,  1846.  The  counsel  for 
the  plaintiffs  offered  to  prove  that  a  large  business  in  the  sale 
and  purchase  of  salt  was,  in  the  year  1846,  carried  on  between 
persons  manufacturing  salt  in  Onondaga  county,  at  the  places 
where  salt  was  manufactured,  and  Oswego,  where  the  plaintiffs 
reside  and  transact  their  business,  and  that  the  custom  or  usage 
in  such  transactions,  whenever  sale  was  made  in  On<xidaga 

Vol,  VIL  60 
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4raiitj,  was  for  the  vendor  to  deliver  the  aalt  to  the  purchasers 
ill  Oswego ;  which  testimony  was  objected  to  by  the  counsd 
ibr  the  defendant,  the  objection  sustained  by  the  court,  and  thd 
plaintiffs'  counsel  ex<^pted.  The  counsel  for  the  plaintiffs  also 
offered  to  prove  that  On  the  16th  day  of  July,  1846,  and  for  ime 
week  thereafter,  salt  delivered  in  Oswego  was  not  worth  any 
more  or  a  greater  price  per  barrel  than  83  cents,  the  price  men- 
tioned in  the  contract,  and  was  worth  a  much  less  sum  or  price 
per  barrel  at  the  manufactories  in  Liverpool,  which  was  objected 
to  by  the  counsel  for  the  defendant,  the  objection  sustained  by 
the  court,  and  the  plaintiffs'  counsel  excepted.  The  counsel  for 
the  plaintiffs  then  offered  to  prove  what  salt  was  worth  per  bar- 
rel) at  Oswego,  during  the  existence  of  the  contract.  The  de- 
fendant's counsel  objected  to  said  testimony  on  the  g^und  that 
if  any  contract  was  shown  between  the  parties,  the  salt  was  not 
to  be  delivered  at  Oswego,  but  at  the  salt  manufactory  of  the 
defendant  in  Liverpdol.  The  court  overruled  the  objection,  and 
the  defendant  excepted.  It  was  then,  for  the  purpose  of  saving 
proofis,  admitted  by  the  coudsel  for  the  defendant  that  the  dif- 
ference between  the  price  of  salt  at  Oswego,  and  the  contract 
price,  during  the  existence  of  said  contract,  for  the  amount  to 
bs  delivered  under  the  writing  bearing  date  July  16, 1846,  was 
in  the  aggregate  ^448.  The  defendant's  counsel  also  admitted 
that  previous  to  the  said  IGth  July,  1846,  the  defendant  had 
bM  salt  at  Oswego,  from  a  canal  boat,  to  the  plaintiffs,  and 
lOUed  the  salt  from  the  canal  boat  on  to  the  dock  of  the  plain- 
tiffs by  the  defendant  and  bis  hands.  By  the  pleadings  it  wad 
admitted  that  the  defendant,  at  th^  date  of  the  writing,  was  a 
salt  manufacturer,  doing  business  tit  Liverpool,  and  the  plain- 
tifis  knew  it,  and  that  his  manufactory  was  at  Liverpool.  The 
counsel  for  the  defendant  admitted  that  no  part  of  the  salt 
mentioned  in  the  contract  had  beed  delivered  by  the  defendant 
to  the  plaintiffs.  liere  the  plaintiffs  rested  their  cause,  and  the 
defendant's  eounsel  moved  for  a  nonsuit  on  the  following 
grounds :  First.  Tiiat  tbef  plaintiffs  could  not  recover  because 
no  conUraci  was  shoWn  to'  have  existed  between  the  parties,  and 
was  proved.    Seeon^.-  That  by  the  Utmm  of  the  writingi 
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fatoriiif  date  July  16,  the  saU  to  he  delivered  was  ia  law  ie  bf 
delivered  at  the  manufactory  of  the  defendant,  in  Liverpool,  and 
the  letter  of  acceptance  was  not  in  the  terms  of  the  proposaL 
Third.  That  the  law  fixes  die  place  of  delivery  at  the  manui* 
ftu:tory  of  the  defendant,  and  the  letter  of  the  pUintifis  makr 
ing  the  place  of  delivery  at  another  place,  was  not  an  accept 
ance.  Fourth.  That  the  plaintiffs  could  not  recover  without 
diowing  a  readiness  to  perform  the  contract  on  their  part 
The  motion  was  denied  by  the  court,  and  the  defendant's  coon* 
eel  duly  excepted  to  the  decision.  The  court  then  decided  that 
the  plaintiflb  were  entitled  to  recover  against  the  defendant  Che 
sum  of  $448 ;  and  the  defendant  appealed^ 

B.  B,  Burtj  for  the  plaintiffs. 

O.  F.  ConMoek^  for  the  defendant 

By  the  Courtj  Gridlbt,  J.  There  is  no  doubt  that  as  a 
general  rule  the  store  of  the  merchant,  the  shop  of  the  mechanic 
or  manufacturer,  and  the  farm  or  granary  of  the  farmer,  at 
which  the  commodities  sold  are  deposited  or  kept,  is  the  place  of 
delivery  when  the  contract  is  silent  as  to  the  place.  (2  Kefifs 
Com.  605.)  This  rule  however  ceases  to  be  applicable,  when 
the  collateral  circumstances  indicate  a  different  place.  When 
the  goods  are  a  subject  of  general  commerce,  and  are  purchased 
in  large  quantities  for  reshipment ;  and  the  purchaser  resides 
at  the  place  of  reshipment,  and  has  at  such  place  a  storehouse 
and  dock  for  that  purpose,  the  place  of  business  of  the  purchaser 
is  ordinarily  the  place  of  delivery. 

In  the  case  under  consideration  we  know,  from  the  public 
laws  of  the  state,  the  situation  of  the  city  of  Oswego,  of  the  vil- 
lage of  Liverpool,  of  the  Oswego  Canal,  and  that  Oswego  is  a  port 
from  which  salt  is  shipped  to  places  beyond  the  limits  of  this 
etate.  We  also  know  from  the  pleadings  and  from  an  admia- 
sion  on  the  trial  of  the  cause  that  the  plaintiffs  were  dealers  in 
the  article  of  salt ;  and  had,  previous  to  the  date  of  the  contract 
In  question,  purchased  salt  of  the  defendant,  which  he  had  trana* 
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ported  in  boats,  and  by  himself  and  hands  delivered  the  same 
to  the  plaintiffs,  upon  their  dock  at  Oswego. 

Aided  then  by  the  light  of  these  extrinsic  facts,  and  looking 
to  the  amount  of  salt  agreed  to  be  delivered,  and  the  times  pro- 
vided for  such  delivery,  we  think  it  a  reasonable  construction  of 
the  contract  that  the  delivery  should  be  at  Oswego.  That  the 
court  below  had  a  right  to  look  at  these  extrinsic  facts,  and  for 
that  purpose  would  have  been  justified  in  receiving  some  of  the 
evidence  which  was  ofiered  and  excluded,  is  clearly  established 
by  adjudged  cases.  {See  Smith  v.  Doe,  2  Brod.  ^  Bing,  473, 
647  to  bb4. ;  6  Com.  Law,  243,  247 ;  Wigram's  Extrinsic 
Ev,  59  and  138,  and  68,  note  h, ;  1  Greefd.  Ev.  p.  412.)  The 
place  of  business  of  dealers  in  butter,  cheese,  hops,  and  other 
articles  destined  to  a  distant  or  foreign  market  is  the  ordinary 
place  of  delivery  by  the  vendors.  So  we  think  the  dock  and 
storehouse  of  the  plaintiffs  was  the  place  of  delivery  for  the  salt 
in  question.  Ch.  Kent  says  that  it  is  well  settled  in  Vermont 
and  New-York  that  if  a  note  be  given  for  cattle,  grain,  or  other 
portable  articles,  and  no  place  of  payment  be  designated  in  the 
note,  the  creditor's  place  of  residence  is  the  place  of  delivery. 
(2  Kents  Com.  507,  and  cases  there  cited,)  But  he  says  the 
rule  laid  down  by  Ld.  Coke  is  that,  if  the  contract  be  to  deliver 
specific  articles,  as  wheat  or  timber,  the  obligor  must  seek  the 
obligee  before  the  day  and  ascertain  where  he  desires  the  deliv- 
ery to  be  made.  (2  Kent,  506.)  He  adds,  on  the  next  page, 
however,  that  if  the  place  intended  by  the  parties  can  be  infer- 
red from  collateral  circumstances,  there  is  no  necessity  that  the 
place  should  be  otherwise  designated.  We  think  that  in  this 
case  the  recorder  had  a  rigiit  to  infer,  from  the  surrounding  cir- 
cumstances, and  the  language  of  the  contract,  that  the  salt  was 
to  be  delivered  at  Oswego.  The  language  of  the  contract  is 
very  significant.  "  I  have  this  day  agreed  with  Bronson  & 
Crocker  of  Oswego  to  sell  them  one  boat  load  of  salt  per  week, 
and  deliver  the  same  to  them,  in  good  order,  equal  to  400 
barrels  each  week  from  this  time  to  the  first  November  next." 
This  certainly  indicates  the  delivery,  not  of  salt  enough  for  the 
loading  of  a  boat  each  week;  but  of  on  ac^ua/6oa//oacl;  whieb 
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can  only  be  satisfied  by  a  delivery  to  the  plaintiffs  by  the  de- 
fendant, of  an  actual  load  of  salt  per  week.  Again ;  the  words 
^^in  good  order"  would  seem  to  imply  that  it  was  not  the  inten- 
tion of  the  parties  that  the  salt  should  be  received  at  the  manu- 
factory. This  expression  would  be  much  more  likely  to  be  ufsed 
in  reference  to  salt  that  was  to  be  transported,  in  a  boat,  by  the 
defendant,  to  its  place  of  destination,  and  tliere  delivered  'Mn 
good  order"  to  the  plaintiffs.  And  this  we  think  is  the  true  con- 
struction of  the  contract. 

The  judgment  must  be  affirmed. 


-»#•- 


Washington  Special  Tkrm,  December,  1849.     Willard^  J. 


The  People  vs.  Norton  and  others. 

An  indictment  will  lie  against  commissionen  of  excise  for  wilAilIy  andcorruptlj 
granting  a  license  to  a  person  to  sell  spirituoas  liqaors,  as  an  innkeeper,  know- 
ing that  he  is  not  a  man  of  good  moral  character,  nor  a  person  of  sufficient 
ability  to  keep  a  tavern ;  that  he  has  not  the  necessary  accommodations  to  en* 
tertain  travellers ;  and  that  a  tavern  is  not  absolutely  necessary  at  the  place 
where  he  proposes  to  keep  a  tavern. 

Justices,  in  granting  or  refasing  licenses  under  the  excise  law,  do  not  act  solely 
as  judicial  officers.  They  have  indeed  a  discretion  to  exercise,  which  the  supreme 
court  will  not  control  by  mandamus.  But  their  duties  arc  so  plainly  defined, 
that  if  they  wilfully  disregard  them  they  are  liable  to  an  indictment. 

Demurrer  to  indictment.  The  indictment  was  found  at 
the  August  oyer  and  tenniner  for  Washington  county,  in  1849. 
It  contained  three  counts  not  essentially  diflering  from  each 
other.  It  charged  in  substance  that  the  defendants,  being  the 
commissioners  of  excise  for  the  town  of  Fort  Edward,  for  the 
year  1849,  met  at  said  town  on  the  first  Monday  of  May,  1849, 
as  sucli,  and  thereupon  knowingly,  designedly,  nnlaw/tdfy  and 
cormptly  did  grant  a  license  to  one  William  B.  Hitchcock  as  an 
innkeeper  of  said  town  to  sell  strong  and  spirituous  liquors  and 


7b       477 
66  AD^SdS 


476  CA«BS  IN  LAW  AND  BCtUITY  {P99^9 


The  People  o.  Neitea. 


vines  to  be  drank  in  his  said  house,  in  the  fdlowing  form :  tbe 
indictment  then  set  out  the  license,  which  was  in  the  usual  form 
of  a  tayern  license,  under  the  statute.  It  then,  averred  that 
Hitchcock  was  not  at  that  time  a  man  of  good  moral  character^ 
nor  a  person  of  sufficient  ability  to  keep  a  tavern ;  that  be  had 
not  the  necessary  accommodations  to  entertain  travellers,  and 
that  a  tavern  was  not  absolutely  necessary  at  the  place  wbeio 
Hitchcock  proposed  to  keep  a  tavern ;  all  which  the  defendanl« 
then  and  there  well  knew.  It  was  also  alledged  that  the  de** 
fendants,  when  they  granted  the  license,  were  not  satisfied  that 
Hitchcock  possessed  the  qualifications  expressed  in  the  license, 
or  that  an  inn  or  tavern  was  absolutely  necessary  at  that  place. 
The  other  two  counts  were  substantially  the  same.    The  de- 

« 

fendants  demurred  to  the  indictment,  and  the  district  attorney 
ioined  in  the  demurrer. 

C  L.  AUen,  for  the  defendants. 

H.  B.  Narthup,  (district  attorney,)  for  the  people. 

WiLLARD,  J.  The  act  relative  to  excise,  and  the  regulatioo 
of  taverns  and  groceries  {I  R.  8. 677, 8,  §  4)  authorizes  the  oom- 
missioners  of  excise  to  grant  licenses  to  keepers  of  inns  and  tav-* 
erns  being  residents  of  their  town,  to  sell  strong  and  spirituous 
liquors  and  wines  to  be  drank  in  their  houses  respectively ;  and 
section  6  forbids  die  granting  of  such  license  unless  such  peraon 
proposes  to  keep  an  inn  or  tavern,  and  unless  the  commissioners 
are  satisfied  that  the  applicant  is  of  good  moral  chamcter ;  that 
he  is  of  sufficient  ability  to  keep  a  tavern ;  and  has  the  necessary 
accommodations  to  entertain  travellers;  and  that  a  tavern  if 
absolutely  necessary  for  the  actual  accommodation  of  travellers 
at  the  place  where  such  applicant  resides  or  proposes  to  keep 
the  same ;  all  which  it  is  required  should  be  expressed  in  such 
license.  The  indictment  charges  that  the  applicant  for  a  Ucens# 
was  not  a  man  of  good  moral  character,  nor  of  sufficient  ability 
IP  keep  a  tavern ;  that  he  had  not  the  necessary  accommoda^ 
teis  for  that  purpose,  and  that  a  tavern  was  not  neoewary  ton 
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ikt  actual  accommodation  of  travellers,  at  that  place ;  all  which 
tbd  cdmmisGioQers  well  koew ;  and  that  they  granted  the  license 
certifying  to  the  existence  of  the  requisite  facts,  without  being 
satisfied  of  their  truth,  and  in  short,  knowing  to  the  contrary. 
It  charges  also,  that  thb  was  knowingly,  unlawfully,  designedly 
aad  corruptly  done. 

The  demurrer  raises  the  question  whether  an  indictment  wiU 
lie  in  such  case. 

In  Ex  parte  Pierson^  (1  £Ctf,  665,)  an  application  for  a  man* 
damns  to  the  commissioners  of  excise  of  Westport,  in  fjssex 
county,  to  compel  them  to  enter  a  resolution  to  grant  a  license 
for  keeping  a  tavern  in  that  town  to  the  relator,  was  denied  by 
this  court.  Mr.  Justice  Cowen,  who  delivered  the  opinion  of  th» 
court,  remarked  that  whether  a  board  of  excise  will  grant  a  tav« 
tva  license,  is  an  open  question,  until  a  resolution  is  entered  ia 
their  minutes  pursuant  to  the  third  section  of  the  act.  (1  J2.  & 
678.)  Until  that  stage  of  the  proceeding,  he  thought  the  court 
could  not  interfere  by  a  mandamus.  '^  The  sixth  section,"  he 
continues,  "  very  properly  confers  upon  them  a  large  discretion, 
the  exercise  of  which,  either  in  granting  or  refusing  a  licensci 
can  not  be  coerced  in  any  way."  This  case  does  not  touch  the 
question,  whether  a  wilful  abuse  of  that  discretion  is  or  is  not 
punishable  by  indictment. 

It  is  a  general  principle  that  when  the  common  law  or  a  stat* 
ule  forbids  the  doing  of  a  thing,  the  doing  of  it  wilfully  is  in- 
dictable, though  without  any  corrupt  motive.  (1  Chit.  Or.  L* 
239.  2Hawk.  Cr.Pl  17L  iZer  v.  Sainahury,  4  T.R.4SI. 
Sams  V.  Robinson,  2  Burr.  799.  Same  v.  Wigg,  2  Salt.  460. 
Same  v.  Carlisle,  Z  B.  ^  A.  161.) 

In  the  present  case  the  statute  forbids  the  granting  of  a  tavern 
license,  except  under  certain  circumstances  and  to  persons  of 
particular  qualifications,  and  it  makes  the  commissioners  of  ex- 
cise judges  of  these  circumstances  and  of  the  qualificaticms  of  the 
applicant  For  a  mere  error  in  judgment,  while  acting  with  an 
honest  desire  to  discharge  their  duty^  they  would  be  in  little  or 
no  dangef  of  conviction  by  a  petit  jury.  But  the  rule  that  a 
judge  ia  iiot  indictable  for  an  emtf  in  judgment  extendsd  at 
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common  law  only  to  judges  in  courts  of  record,  and  not  to  min* 
isterial  officers.  This  was  so  held  in  Rex  v.  Loggen^  (1  Sir. 
74,}  KnA^shby  v.  White,  {Salk,  19.)  It  was  for  this  reason 
that  the  constitution  of  the  United  States  and  of  this  state  pro- 
vided for  tlie  impeachment  of  judicial  officers,  leaving  them  lia- 
ble after  being  removed  from  office,  to  indictment  and  punish- 
ment according  to  law.  {Art,  1,  §  3,  CotisU  U.  S.  Art.  6,  i  1, 
Const,  of  1846.  Const  of  1777,  §  23.  Const,  of  1821,  art.  6, 
i  2.)  The  whole  subject  of  judicial  responsibility  was  exhausted 
in  the  case  of  Yates  v.  Lansing,  (5  John.  282,)  by  Kent,  Ch.  J. 
and  in  the  same  case  in  error,  (9  John.  395.)  Although  that 
was  a  civil  suit,  and  the  principal  point  ruled  was,  that  a  judge 
of  a  court  of  record  k  not  liable  to  answer  personally,  in  a  civil 
suit,  for  any  act  done  by  him  in  bis  judicial  capacity,  nor  for 
errors  of  judgment;  yet  the  whole  doctrine  was  fully  examined 
and  discussed.  If  not  liable  to  a  civil  action  at  the  suit  of  a 
party  aggrieved,  much  less  would  he  be  liable  to  an  indictment, 
until  after  a  conviction  and  punishment  by  impeachment 

The  constitution  throws  no  such  obstacles  in  the  way  of  an 
indictment  of  commissioners  of  excise.  They  are  not  liable  to 
impeachment  There  is  no  provision  for  removing  from  office 
the  supervisor,  who  usually  presides  in  the  board  of  excise. 
Justices  of  the  peace  may  indeed  be  removed  after  due  notice, 
and  an  opportunity  of  being  heard  in  their  defence,  and  the 
same  is  the  case  also  with  respect  to  other  judicial  officers.  {See 
Const,  of  1846,  art.  6.)  But  the  common  law  has  not  clothed 
them  with  the  same  immunities  as  it  has  courts  of  record,  ex- 
cept in  those  cases  where  they  act  purely  in  a  judicial  capacity. 
As  they  can  not  be  impeached  for  corruption,  they  may  be  in- 
dicted. In  England  the  proceeding  against  them  is  either  by 
information  in  the  king's  bench,  or  by  indictment ;  and  Lord 
Tenterden,  in  The  King  v.  Borron,  (3  JB.  ^  A.  432,)  observes, 
that  whenever  their  conduct  is  sought  to  be  questioned  either  by 
information  or  indictment,  the  question  has  always  been,  not 
whether  the  act  done  might,  upon  full  and  mature  investigation, 
be  found  strictly  right,  but  from  what  motive  it  had  proceeded ; 
whether  from  a  dishonest,  oppressive  or  corrupt  motive,  under 
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whieh  description  fear  and  favor  may  generally  be  included,  or 
fifom  mistake  or  error.  In  the  former  case  alone,  they  have  be- 
come the  objects  of  punishment.    {See  12  John,  356.) 

Justices,  in  granting  or  refusing  licenses  under  the  excise  law, 
do  not  act  solely  as  judicial  officers.  They  have  indeed  a  dis- 
cretion to  exercise,  which  this  court  will  not  control  by  manda- 
mus. But  their  duties  are  so  plainly  defined  that  if  they  disre- 
gard them  they  are  Uable  to  an  indictment. 

The  duty  of  commissioners  of  excise  in  this  state  is  extremely 
similar  to  that  of  justices  of  the  peace  in  England,  in  granting 
or  refusing  licenses  to  sell  ale.  The  conduct  of  justices,  in  that 
respect,  has  frequently  been  the  subject  of  investigation ;  and  it 
seems  to  be  clear,  says  Mr.  Russell,  that  though  upon  this  mat- 
ter they  have  a  discretionary  jurisdiction  given  them  by  law, 
and  though  discretion  means  the  exercising  the  best  of  their 
judgment  upon  the  occasion  that  calls  for  it,  yet  if  this  discretion 
be  wilfully  abused,  it  is  criminal,  and  under  the  control  of  the 
court  of  king's  bench.  That  court  will  therefore  grant  an  in- 
formation against  justices  who  refuse,  from  corrupt  and  improper 
motives,  to  grant  such  licenses;  and  an  information  will  be 
granted  against  them,  as  well  for  granting  a  license  improperly, 
as  for  refusing  one  in  the  same  manner.  (1  Rtiss,  on  Or.  136. 
Sex  V.  Young  et  al,  1  Burr.  566,  560.  Same  v.  Williams  and 
Davis,  3  Id.  1317.  Rex  v.  Holland  awd  Foster,  1  T.  R.  692. 
Same  v.  Sainsbury  et  al.  4  Id.  451.) 

By  demurring,  the  defendants  concede  that  they  granted  the 
license  in  question  to  a  person  whom  they  knew  was  not  a  man 
of  good  moral  character,  nor  a  man  of  sufficient  ability  to  keep 
a  tavern ;  that  he  had  not  the  necessary  accommodations,  and 
that  a  tavern  was  not  necessary  at  the  place  where  he  proposed 
to  keep  it.  This  was  a  clear  violation  of  duty,  for  which  they 
were  liable  to  be  indicted. 

I  think  there  should  be  judgment  for  the  people  on  the  de- 
murrer, with  leave  for  the  defendants  to  withdraw  the  demurrer 
and  plead  to  the  indictment. 

Judgment  accordingly. 

Vol,.  Vn.  61 
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Ren88el4EB  Special  Term,  December,  1849.    BoarU^ 

Justice. 

Russell  vs.  Clapp. 

Att  mtwer  whieh  aOed^  that  "  the  plaintilT  who  protaeutM  the  Mtkm  k  Mt 
Um  real  party  in  interest  therein,  nor  is  he  an  executor  or  adaunietrator,  or  « 
troatee  of  an  ezprees  trust,  or  a  pereon  expressly  authorized  by  statute  lo  sue 
without  joining  with  him  the  person  for  whose  benefit  the  suit  is  prosecuted,"  is 
bad  on  demurrer,  for  not  stating  the  fads  upon  which  the  defendant  relies,  to 
sustain  his  allegation  that  the  plaintiff  has  no  right  to  sue. 

Under  the  present  system,  it  is  intended  to  confine  the  pleadii^pi  to  a  simple  ittt^ 
BMnt  of  facts.  Neither  the  evidence  by  which  the  facts  alledged  are  to  be  es- 
tablished, nor  the  legal  conclusions  to  be  derived  firom  such  facts,  can  proper!/ 
be  stated.    Per  Harris,  J. 

Demurrer  to  answer.  The  complaint  stated  that  the  plaia- 
tiff,  on  the  5th  day  of  January,  1847,  recovered  against  the  d^ 
fendant  in  a  court  of  common  pleas  held  at  Boston,  Massacbuaetta^ 
a  judgment  for  $4031,  which  remained  unreversed  and  unsatis- 
fied ;  and  the  plaintiff  demanded  judgment  for  the  amount  of 
such  judgment,  with  interest 

The  defendant  put  in  an  answer  alledging  <'  that  the  plaintiff 
who  prosecutes  this  action  is  not  the  real  party  in  interest  th^m- 
in,  nor  is  he  an  executor  or  administrator,  or  a  trustee  of  an 
express  trust,  or  a  person  expressly  authorized  by  statute  to  sue 
without  joining  with  him  the  person  for  whose  benefit  the  suit 
is  prosecuted."  The  plaintiff  demurred  to  this  answer,  statini^ 
as  the  ground  of  demurrer  that  the  defendant  did  not  state  and 
set  forth  in  such  answer  the  name  of  the  real  party  in  inter^ 
or  in  whose  name  the  action  ought  to  have  been  prosecuted. 

Harris,  J.  The  radical  change  which  the  code  has  mide 
in  the  rules  by  which  the  suflSciency  of  a  pleading  is  to  be  deter- 
mined, is  well  stated  by  Mr.  Justice  Sill,  in  Olennjf  v.  IRuMuft 
(4  How.  Pr.  Rep.  98.)  Under  the  present  system  it  is  intended 
to*  confine  the  pleadings  to  a  simple  statement  of  facts.  Neither 
the  evidence  by  which  the  iacts  alledged  are  to  be  establtabed. 
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tor  tile  legal  condusioiiB  to  be  derived  from  sucb  facts^  <ndi 
ptopeAy  be  stated  A  complaint  is  sufiBcient  if  it  eontaida  m 
simple  statement  of  facts  which,  if  proved,  will  entitle  the  plata^ 
tiff  to  judgment  The  answer,  in  like  manner,  is  suAcieut  if 
it  deny,  generally,  all  the  fticts  stated  in  the  complaint,  or  spo" 
cifically,  any  particular  fact  stated,  so  as  to  form  an  issue  of 
figuet  upon  the  matters  of  the  complaint,  or,  admitting  the  faoCs 
stated  in  the  complaint,  to  be  true,  if  it  states  other  Utcto  wkndiy 
if  proved,  will  countervail  the  legal  effect  of  the  facts  alledged 
in  the  complaint  and  admitted  to  be  true,  and  shows  that  not- 
withstanding the  truth  of  such  facts,  the  defendant,  and  not  th* 
plaintiff,  is  entitled  to  judgment.  Thus  in  the  case  of  Glmmf 
V.  HUchinSj  above  cited,  it  was  enough  for  the  plaintiff  io 
alledge  the  sale  and  delivery  of  the  goods.  These  facts  estab- 
lished, the  obligation  of  the  purchaser  to  pay  for  them  is  thd 
conclusion  of  the  law  upon  these  facts.  If  the  goods  bad  been 
sold  by  a  third  person,  to  the  defendant,  it  would  have  been 
necessaiy  for  the  plaintiff  further  to  state,  in  his  complaint,  thai 
the  vendor  had  assigned  the  demand  to  him,  or,  that  the  ven* 
dor  having  died,  he  had  been  appointed  his  executor  or  admin- 
istrator, or  some  other  facts  from  which  the  legal  inlGefence 
could  be  drawn  that  he,  and  not  the  vendor,  was  the  real  partjf 
in  interest.  It  clearly  would  not  be  sufficient  for  the  plaintiff 
to  state,  generally,  the  sale  and  delivery  of  the  goods  by  a  tbiid 
person  to  the  defendant,  and  then  alledge,  as  a  reason  for  bring- 
ing the  action  in  his  name,  instead  of  that  of  the  vendor,  that 
the  plaintiff  and  not  the  vendor  was  the  real  party  in  interest 
The  facts  which,  if  proved,  would  authorize  the  court  to  ad- 
judge him  to  be  the  real  party  in  interest,  must  be  stated.  So, 
I  apprehend,  if  the  defendant  would  avoid  the  plaintiff's  right 
to  recover  by  showing  that  some  other  person,  and  not  the 
plaintiff,  is  the  real  party  in  interest,  he  must  state  in  his  answer 
such  facts  as,  when  established  by  proof,  will  enable  the  court 
to  say,  as  matter  of  law,  that  the  plaintiff  is  not  the  real  party 
in  interest. 

Suppose  an  issue  of  iact  had  been  formed,  by  a  reply  to  the 
answer,  in  which  the  plaintiff  had  aUedged  that  he  was,  in  iact, 
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tbe  real  party  in  interest.  Upon  the  trial  of  such  an  issue  ii 
would  be  necessary  for  the  defendant,  in  order  to  maintain  his 
side  of  the  issue,  to  prove  a  state  of  facts,  such  as  an  asagnment 
of  the  judgment,  executed  by  the  plaintiff  since  its  recovery,  or 
a  transfer  of  his  interest  by  operation  of  law,  from  which  he 
could  ask  tbe  court  to  determine  that  the  plaintiff  was  not  the 
real  party  in  interest.  Those  facts,  whatever  they  may  be, 
upon  which  the  defendant  relies,  as  the  ground  upon  which  he 
will  ask  that  it  should  be  adjudged  that  the  plaintiff  b  not  the 
real  party  in  interest,  should  have  constituted  the  matter  of 
allegation  in  his  answer.  This  I  understand  to  be  in  accord* 
ance  with  the  theory  of  pleading  adopted  by  the  code.  Each 
party  should  present  in  his  pleadings  the  facts  which  he  intends 
to  establish  by  proof,  if  controverted,  and  upon  which  he  expects 
the  law  to  be  pronounced.  These  facts  should  be  so  presented 
that  upon  the  trial  the  court  can  see  from  the  pleadings  what 
fiu^ts  are  disputed  and  what  are  not ;  and  be  able  to  proceed  to 
the  determination,  first  of  the  disputed  facts^  and  then  of  the 
rights  of  the  parties  as  established. 

My  conclusion,  therefore,  is  that  the  answer  is  insufficient^ 
for  the  reason  that  it  does  not  state  the  facts  upon  which  the 
defendant  relies  to  sustain  his  allegation  that  the  plaintiff  has 
no  right  to  sue.  The  plaintiff  is,  consequently,  entitled  to  judg* 
ment  upon  the  demurrer.  But  as  tbe  answer  was  probably  in- 
terposed in  good  faith,  the  defendant  may  have  leave  to  amend, 
within  ten  days  after  notice  of  this  decision,  upon  payment  of 
costs. 
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tnonds^  and  Edwards^  Justices. 

The  Mayor  &c.  op  New- York  vs.  Whitney* 

Ob  tiM  13th  of  May,  1846,  the  ooomion  council  of  the  city  of  New*YeTk  paMed 
an  ordinance  diiecting  that  a  balk-head  should  be  built  acrois  Pike  alip,  on  tha 
aoutherly  line  of  South-street,  and  the  vacant  space  behind  filled  with  earth. 
At  about  the  same  time  the  common  council  passed  an  ordinance  fOr  the  mak- 
ing and  completion  of  that  part  of  South-street  which  lies  below  Pike  slip  and 
Market  slip,  by  building  a  bulk-head  on  the  southerly  line  of  said  street  Beld, 
that  the  building  of  the  bulk-head  across  Pike  slip,  and  filling  the  vacant  space 
behind,  in  pursuance  of  these  ordinances,  was  to  be  deemed  the  filling  up  of  a 
slip,  under  section  267  of  the  act  of  April  9,  1813 ;  (2  R.  L.  of  1813,  p.  445 ;) 
and  that  the  assessment  for  the  expenses  of  such  improvement  was  pioperiy 
made  under  the  969th  section  of  the  same  act ;  one  third  of  the  amount  to  be 
paid  by  the  city,  and  two  thirds  by  the  persons  in  the  vicinity,  benefited  there- 
by. And  this,  notwithstanding  the  effect  of  the  improvement  was  to  continue 
South-street. 

Although  the  acts  of  1796  and  1813,  giving  to  the  city  of  New- York  the  right  to 
lay  out  and  complete  a  street  or  wharf  of  the  width  of  70  feet,  in  front  of  those 
parts  of  the  city  adjoining  the  East  river,  give  no  right,  in  express  terms,  to 
fill  up  a  slip  beyond  the  then  existing  boundary  of  the  city,  yet  the  city  has  a 
general  right  to  fill  up  slips ;  and  id  not  guilty  of  an  illegal  assumption  of  pow- 
er, if  the  result  of  the  exercise  of  such  a  right  is  the  making  of  a  street  of  the 
width  authorized  by  statute* 

This  was  an  action  of  debt,  brought  to  recover  the  amount 
of  an  assessment  made  upon  the  defendant's  property  for  bis 
portion  of  the  expenses  of  building  a  bulk-head  across  Pike  slip 
in  the  city  of  New-»York.  Plea  nil  debet.  The  cause  was  tried 
at  the  New-York  circuit  in  May,  1846,  before  Edmonds,  Cir.  J. 
The  jury  brought  in  a  special  verdict,  by  which  they  "  gave  it 
as  their  opinion"  that  <<  the  construction  of  the  bulk-head  in 
front  of  Pike  slip  was  necessary  and  effectual  in  the  regulation 
of  South-street ;  and  that  the  filling  up  of  Pike  slip  between 
Water  and  South-street  was  a  necessary  consequence." 
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The  Mayor,  ttc.  of  New- York  v.  Whitnej. 

S  E.  Davies,  for  the  plaintifls.  ^ 

Jr.  /.  Ring,  for  the  defendant 

By  the  Court,  Edwards,  J.  The  plaintiflb  in  this  suit 
brought  their  action  for  the  recovery  of  the  sum  of  $4810,  be- 
ing the  amouDt  assessed  upon  the  defendant,  as  the  owner  of  a 
lot  of  land  in  the  neighborhood  of  Pike  slip,  for  hb  proportio(»- 
ate  share  of  the  expenses  of  building  a  bulk-head  in  front  of  said 
slip,  on  the  line  of  South-street. 

On  the  13th  of  May,  1846,  the  plaintiffs  in  common  couacil 
convened  passed  an  ordinance  "That  a  bulk-head  be  built 
across  Pike  slip,  on  the  southerly  line  of  South-street  and  the 
vacant  space  behind  filled  with  good  and  wholesome  earth,  un- 
der such  directions  as  shall  be  given  by  the  street  commissioner 
and  one  of  the  city  surveyors."  They  also  appointed  commis* 
sioners  for  the  purpose  of  estimating  the  expense  of  carrying  the 
ordinance  into  effect,  and  making  the  necessary  assessments. 

It  appears  from  the  case,  that  at  about  the  same  time  the 
common  council  passed  an  ordinance  for  the  making  and  com- 
pletion of  that  part  of  South-street  which  lies  below  Pike  dip 
and  Market  slip,  by  building  a  bulk-head  on  the  southerly  line 
of  the  said  street;  and  it  is  admitted  that  the  effect  of  building 
the  bulk-head  across  Pike  slip,  and  filling  the  vacant  space  be- 
hind, was  to  continue  South-street. 

Upon  this  state  of  facts,  it  is  contended  on  the  part  of  the 
plaintiffs,  that  the  building  of  the  bulk-head,  and  filling  the 
space  behind,  was  the  filling  up  of  a  slip  under  section  367  of 
the  act  of  April  9,  1813  ;  (2  R.  L.  1813,  p.  445  ;)  and  that  the 
assessment  was  properly  made  under  section  269  of  that  act, 
and  was  legal.  On  the  other  hand,  the  defendant  contends  that 
the  building  of  the  bulk-head,  and  the  filling  up  of  the  vacant 
space,  was  the  making  of  a  street,  and  that,  being  so,  the  assess- 
ment was  illegal.  In  the  former  case,  the  law  provides  that  one 
third  of  the  expense  shall  be  borne  by  the  mayor,  &c.  off  the 
city,  and  the  residue  by  persons  in  the  vicinity  who  may  be 
benefited ;  and  in  the  latter,  it  requires  the  expenses  to  be  paid 
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and  bome  by  the  proprietors  of  the  land  nearest,  and  Qppoei^ 
fio  the  street,  according  to  the  width  of  their  several  lots. 

By  the  laws  of  1813,  the  plaii^tifis  are  authorized  to  fill  up  all 
public  slips  in  the  city,  at  such  times,  and  in  such  manner,  as 
they  may  deem  proper.  That  this  act  gives  them  the  right  tp 
fill  up  a  slip,  in  such  a  way  that  it  may  become  a  public  high- 
way, or  street,  is  not  denied*  On  the  contrary,  if  the  slip  is  eq* 
tirely  filled  up,  the  space  so  filled  necessarily  becomes  a  publie 
highway ;  and  it  is  because  ft  does  so,  that  acyoining  proprie- 
tors are  supposed  to  be  benefited. 

If,  in  this  case,  the  bulk-head  had  been  built  on  the  northerly 
line  of  SouthHBtreet,  the  space  filled  up  would  have  been  a  stre^ ; 
and  yet  no  one  will  deny  that  the  act  would  have  been  the  filti 
ing  up  of  a  slip.  By  building  the  bulk-head  on  the  southerly 
line  of  South-street,  and  filling  up  the  vacant  space  behindt  tbff 
act  is  none  the  less  the  filling  up  of  a  slip. 

It  is  undoubtedly  true  that  one  of  the  objects  contemplated 
by  the  common  council  was  the  continuation  of  South-street 
But  the  only  means  by  which  this  end  could  be  accomplished 
were  by  filling  up  the  slip.  The  provisions  of  the  law,  in  refer- 
ence to  making,  and  paying  for  streets,  did  not  apply ;  for  these 
provisions  contemplated  a  case  where  there  were  adjoining  pro- 
prietors,  who  had  lands  lying  opposite  to  the  intended  street. 

In  the  case  of  ^Rass  et  ah  v.  The  Mayor ^  ^c.  of  New-  York^ 
(3  Wend.  333,)  the  rule  of  assessment  adopted  was  the  same 
as  in  this  case,  and  the  court  there  said  that  the  assessment  was 
correctly  made.  It  was  contended,  however,  upon  the  Jirgu- 
ment,  that  that  was  not  a  question  at  issue  befpre  the  court. 
It  is  true  that  it  was  not  the  only  question.  But  a  reference  to 
the  case  will  show  that  it  could  be  raised  upop  the  return  tp  the 
eertiorari.  And  it  further  shows  that  it  was  distinctly  made  % 
point  by  the  counsel,  and  that  the  court  could  not  with  propri- 
ety have  passe4  it  ovei:  without  deciding  it. 

It  is  said,  bpwever,  that  the  bulk-head  in  this  case  was  pla^d 
thirty  feet  beyond  the  boundaries  of  the  city,  as  established  by 
the  Mpntgomery  charter ;  and  that  the  acts  of  1798  and  1813, 
^hiel)  gave  to  the  city  the  right  to  lay  out  aqd  completa  a  itnMii 
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or  wharf,  of  the  width  of  70  feet,  in  front  of  those  parts  of  the 
city  which  adjoin  the  East  river,  give  no  right  to  fill  up  a  slip 
beyond  the  then  existing  boundary. 

It  is  true  that  they  confer  no  such  right  in  express  terms. 
But  the  city  has  a  general  right  to  fill  up  slips,  and,  if  the  result 
of  the  exercise  of  such  a  right  is  the  making  of  a  street,  of  the 
width  authorized  by  statute,  it  can  not  be  said  that  the  city  has 
been  guilty  of  an  illegal  assumption  of  power. 

It  is  evident  that  the  plaintiffs  intended  to  act  in  pursuance 
of  the  provisions  of  the  267th  and  269th  sections  of  the  act  of 
1813,  and  the  ease  shows  that  they  complied  with  those  provis- 
ions. Under  these  circumstances,  we  are  of  opinion  that  their 
proceedings  were  legal  and  regular ;  and  that  they  are  entitled 
to  recover  the  amount  assessed  upon  the  property  of  the  de* 
lendant 

The  verdict  found  by  the  jury  is  so  inconclusive  that  we  hare 
not  considered  it  necessary  to  allude  to  it. 

Judgment  must  be  entered  for  the  plaintiflk 


Same  Term.    Before  the  same  JusHcee. 
Hesketh  vs.  Stevens. 

A  moitgagM  of  a  Tevel,  not  in  poBMssion,  is  not  liable  for  repatn  dono  upoD  Ui# 

▼eitel. 
The  holding  of  a  bill  of  Bale,  or  having  the  mere  legal  title  to  a  Teeeel,  does  not  of 

itielf  render  a  paity  liable  for  repairs. 
The  eradit  is  rappoeed  to  be  given  to  the  party  in  poweerion  aeting  ae  owner. 
.   And  as  long  as  he  remains  in  possession,  with  the  consent  of  the  paitj  holding 

the  legal  title,  and  manages  and  controls  the  vessel,  and  receives  the  profits,  he 

it,  for  all  practical  purposes,  the  owner;  especially  when  he  is  so  treated  by 

the  penons  doing  work  upon  the  vessel, 

Assumpsit,  tried  at  the  New-York  circuit  in  March|  1846^ 
before  Edmonds,  circuit  judge.    The  action  was  brought  to 
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focovor  the  anoounl  of  a  bill  for  repaira  doQe  by  the  plaiatiff,  m 
{I  blacksmith,  upon  the  steamboat  Portsmouth.    The  plaintiff 
proved  the  performance  of  the  work,  and  that  the  same  was 
done  by  the  direction  of  the  engineer  of  the  boat:    To  prora 
that  the  defendant  was  owner  of  the  boat,  the  plaintiff  proved 
thai  she  was  registered  at  the  custom  house  in  his  name,  on  the 
10th  of  October,  1843,  at  which  time  the  defendant  made  aii 
affidavit  that  he  was  the  true  and  only  owner  of  the  said  vessel. 
The  defendant  read  in  evidence  the  deposition  of  P.  Cagger^ 
who  testified  that  from  1836  until  May,  1846,  he  was  the  (lart* 
oer  of  the  defendant  and  was  intimately  acquainted  with  his 
business,  and  was  acquainted  with,  and  knew,  the  nature  at  the 
defendant's  interest  in  the  steamboat  Portsmouth ;  that  thd  only 
right,  title  or  interest  which  he  had  was  as  mortgagee  thereof 
which  mortgage  was  created  by  a  bill  of  sale  of  said  boat  from 
Isaac  V.  Baker  to  the  defendant,  and  a  defeasance  from  the  lai* 
ter  to  Baker ;  which  papers  were  executed  at  the  same  tinie^ 
and  were  parts  of  the  same  transaction  and  agreement.    Thai 
tlie  defendant  never  had  possession  of  the  boat,  directly  or  indi^ 
rectly,  until  Cagger,  as  his  agent,  took  possession  thereof,  and 
sold  it  under  the  mortgage,  oii  the  20th  of  July,  1844.    Thai 
such  possession  only  lasted  a  few  minutes.    That  the  boat  was 
always  in  the  possession  of  Peter  Comstock,  who  claimed  some* 
times  to  act  as  agent  for  the  said  Isaac  Y.  Baker^  who  was  his 
son-in-law,  and  sometimes  to  act  as  agent  for  Allen  Comstock, 
•t  4he  son  of  the  said  Peter.    That  Comstock  employed  the  master 
atid  hands  of  the  boat  before  she  was  so  mortgaged  to  the  dp- 
•'tendant,  and  continued  to  receive  all  the  proceeds  and  earnings 
of  the  boat,  up  to  the  day  she  was  sold  by  Cagger,  as  agent  for 
the  defendant.    That  the  boat  was  registered  by  Cagger  in  the 
defendant's  name  at  the  request  of  Comstock,  and  for  his  benefit ; 
Comstock  paying  the  fees  therefor.    The  bill  of  sale  was  dated 
Sept  2ti,  1842,  and  conveyed  the  vessel  to  the  defendant,  abso- 
lutely, with  her  tackle,  apparel  and  furniture,  subject  to  a  mort- 
gage thereon  for  $3000  held  by  Lewis  Barnes.    The  instrument 
called  a  defeasaneef,  ex^oAHM  by  the  defendant  te  Baker,  bore 
date  March  8, 184a    ii  acknowledged  the  exaGti«Um  ef  (he  bitt 
Vol.  VIL  62 
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of  sale,  on  that  day,  '<  for  the  purpose  of  securing  and  paying 
the  following  debts ;"  naming  several  debts  due  to  other  persons, 
from  Baker  ic  Comstock,  and  an  indebtedness  to  the  defendant 
and  Cogger,  the  amount  of  which  was  not  specified.  The  in* 
strument  concluded  as  follows :  ^^  And  after  the  payments  afore- 
said I  am  to  refund  the  residue  of  the  avails  thereof  to  the  said 
tsaac  y.  Baker,  on  demand,  after  the  above  are  paid.  All  of 
the  above  provisions,  however,  are  subject  to  the  payment  of 
such  sums  as  may  be  required  to  be  paid  upon  a  mortgage  of 
08000,  now  held  upon  said  boat  by  Lewis  Barnes." 

The  testimony  having  closed,  the  defendant's  counsel  insisted, 
1st  That  the  plaintifi*,  from  his  own  proof,  was  not  entitled  to 
recover  any  thing  against  the  defendant,  there  being  no  proof 
whatever  that  the  defendant  had  ever  requested  the  plaintiflT,  or 
any  body  else,  to  do  the  work  pretended  to  be  done,  or  any  pari 
of  it,  or  that  he  ever  knew  it  was  done,  and  that  if  he  were  the 
owner  of  the  vessel  he  would  not  be  liable  for  work  of  this  de- 
scription done  without  his  request,  knowledge  or  assent.  2.  That 
it  appeared  from  the  defendant's  evidence  that  his  only  right  to, 
or  interest  in  the  boat  was  as  mortgagee,  and  that  he  never  in 
any  manner  had  possession  of  the  boat.  The  counsel  for  the 
plaintiff  insisted  that  a  mortgagee,  whether  in  possession  or  not, 
was  liable  for  repairs  of  the  vessel,  and  also  that  the  conveyance 
to  the  defendant,  and  the  defeasance  from  the  defendant  to  Ba- 
ker the  vendor,  did  not  constitute  a  mortgage.  The  plaintiff's 
counsel  insisted  that  the  plaintiff  was  entitled  to  recover  interest 
on  his  account.  His  honor  the  circuit  judge  recommended  a 
verdict  subject  to  the  opinion  of  the  court  upon  a  case  to  be 
made ;  to  which  the  counsel  for  the  respective  parties  assented ; 
and  thereupon  a  verdict  for  $203,97  was  taken  for  the  plaintiffi 
subject  to  the  opinion  of  the  court,  upon  a  case. 

<?.  A.  ShufeUU,  for  the  plaintiff. 

S.  Stevens  ^  H.  B.  Cowles,  for  the  defendant. 

By  the  Court,  Edwards,  J.  It  appears  by  the  case,  upoa 
which  the  questions  before  us  are  presented,  that  Isaac  Y.  Baker, 
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who  was  the  owner  of  the  steamboat  or  vessel  called  the  Ports- 
mouth,  executed  a  bill  of  sale  of  her  to  the  defendant  in  this 
suit,  dated  December  26, 1842.  It  also  appears  that  the  defend- 
ant  executed  to  the  said  Baker  an  instrument  in  writing,  under 
seal,  dated  March  2,  1843,  in  which  he  acknowledged  the  exe* 
cution  of  the  bill  of  sale,  and  stated  that  it  had  been  executed 
to  him  for  the  purpose  of  securing  and  paying  certain  debtd^ 
which  were  particularly  mentioned ;  and  declared  that  after  the 
payment  thereof,  he  was  to  refund  the  residue  of  the  avails  to 
Baker.  This  iastrumeut  also  declared  that  all  the  provisioos 
contained  in  it  were  subject  to  the  payment  of  such  sums  as 
were  required  to  be  paid  upon  a  mortgage  on  the  vessel  for 
$8000.  The  bill  of  sale,  and  the  instrument  executed  by  the 
defendant  bear  different  dates,  but  the  last  mentioned  instru- 
ment contains  a  recital  that  they  were  executed  on  the  same 
day,  ifhd  the  testimony  of  Ca^^r  shows  that  such  was  the  fact 

The  first  question  to  be  considered  is,  what  is  the  legal  effect 
of  the  two  instruments? 

It  is  evident  that  the  defendant  was  not  made  the  absolute 
owner  of  the  vessel,  with  the  right  to  take  possession  of  her,  and 
use  her  as  his  own,  without  further  accountability.  He  was 
vested  with  the  ownership,  it  is  true,  but  only  for  a  particular 
purpose ;  that  is,  to  secure  and  pay  certain  debts  due  by  Baker, 
and  to  return  the  residue  of  the  avails  to  him.  If  in  the  mean 
lime,  however.  Baker  had  paid  the  debt,  inasmuch  as  the  pur- 
poses of  the  transfer  would  have  been  satisfied,  there  is  no  doubt 
that  he  would  have  been  equitably  entitled  to  a  retransfer  to 
himself;  or,  in  other  words,  he  had  the  right  of  redemption. 
And,  in  whatever  light  the  defendant  is  to  be  regarded,  his  rights 
are  certainly  not  greater  than  those  of  a  mortgagee. 

It  would  appear  from  the  instrument  executed  by  the  defend- 
ant,  that  some  of  the  debts,  for  the  security  and  payment  of 
which  the  bill  of  sale  was  executed,  were  not  due  to  him.  But 
that  fact  would  not  essentially  change  the  character  of  the  in- 
terest  acquired  by  him.  It  would  impose  additional  responsi* 
biUties  upon  him.  It  would  make  him  a  trustee  for  the  benefit 
of  the  other  creditors  mentioned,  to  the  extent  of  the  debts  sta- 
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ted  to  bft  due  to  them ;  but  it  would  not  require  him  to  late 
possession  or  the  vessel,  and  use  her,  and  receive  the  profits.  In* 
deed,  such  a  result  does  not  seem  to  have  been  contemplated ; 
for  the  object  of  the  transfer  was  security,  and,  if  necessary, 
payment ;  which  was  evidently  intended  to  be  made  by  a  sale, 
for  a  provision  is  made  for  the  disposition  of  the  residue  of  the 
avails  afler  a  sale. 

The  next  questbn  to  be  considered  is,  whether  the  defendant 
is  liable  for  the  work  which  was  done  upon  the  vessel,  between 
the  time  of  the  execution  of  the  two  instruments,  and  the  final 
sale ; 

It  appears  from  the  testimony  of  Cagger,  that  the  defendant 
did  not  in  fact  take  possession,  but  that,  on  the  contrary,  Baker 
remained  in  possession,  receiving  the  profits,  while  the  services, 
to  recover  the  price  of  which  this  suit  was  brought,  were  ren- 
dered, and  until  the  final  sale  of  the  vessel  by  the  defendant  on 
the  20th  of  July,  1844 ;  and  that  the  defendant  then  took  pos- 
session by  his  agent  for  a  few  minutes  only,  and  merely  for  the 
purpose  of  making  a  sale. 

It  is  ^ell  settled  that  a  moitgagee  of  a  vessel,  out  of  posses^ 
sion,  is  not  liable  for  repairs.  ( Thome  v.  Hicks,  7  Cwoen^  697. 
Ring  V.  Franklin,  2  Hall,  1.  Mclntyre  v.  ^Slro/f,  8  John,  169. 
Champlia  v.  Biitler^  IS  Id.  189.  MUn  v.  Spinola,  4  Hill^ 
177.)  And,  in  the  case  of  Leonard  and  McCartee  v.  Huntings 
ton,  (15  John.  289,)  where  a  contract  had  been  entered  into  for 
the  sale  of  a  vessel,  and  posse^jsion  had  been  taken  immediately, 
but  it  was  agreed  that  a  bill  of  sale  should  not  be  given  until 
the  whole  of  the  purchase  money  was  paid,  and,  in  the  mean 
time,  the  register  stood  in  the  name  of  the  original  owner,  who^ 
however,  exercised  no  control  over  the  vessel,  it  was  held  that 
be  was  not  liable  for  repairs  made  by  the  direction  of  the  mas- 
ter. {See  also  Wendover  v.  Hogeboom,  7  John.  308,  <S.  P.) 
In  the  case  of  Thorn  v.  Hicks,  (7  Cowen,  697,)  the  owners  of  a 
sloop  entered  into  a  contract  with  another  person  that  he  should 
take  and  run  the  sloop  in  the  freighting  business,  and  oQt  of 
the  avails  should  pay  the  owners  a  certain  sum  of  money,  but 
|hai|  iiatil  that  was  paid,  the  legal  title  shook!  repain  ui  ilka 
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vendors,  and,  when  paid,  should  vest  in  the  vendee.  The  ven- 
dee took  pofisessioa  of,  and  used  the  sloop ;  and  it  was  held  that 
the  vendor  was  not  liable  for  the  acts  or  contracts  of  the  master. 
And  in  the  case  of  Durham  6f  Browning  v.  Mellen  et  al. 
which  was  decided  in  this  court  at  .the  last  September  term, 
where  the  owner  of  a  vessel  had  executed  a  bill  of  sale,  and  de- 
livered possession  of  the  yessel  to  the  vendee,  but  the  bill  of  sale 
was  left  in  escrawj  until  the  vendee  should  complete  his  pay* 
tnents,  it  was  held  that  the  vendor  was  not  liable  for  repairs  put 
upon  the  vessel,  durin^f  the  time  when  she  was  in  possession  of 
the  vendee,  and  while  the  bill  of  sale  remained  in  escrow. 

The  principle  which  is  to  be  deduced  from  all  these  cases  is, 
that  the  holding  of  a  bill  of  sale,  or  having  the  mere  legal  title 
to  a  vessel,  does  not  of  itself  render  a  party  liable.  The  credit 
is  supposed  to  be  given  to  the  party  in  possession  acting  as 
6wner,  and,  as  long  as  he  remains  in  possession,  with  the  con* 
sent  of  the  party  holding  the  legal  title,  and  manages  and  con- 
trols the  vessel,  and  receives  the  profits,  he  is,  for  all  practical 
purposes,  the  owner ;  especially  when  he  is  so  treated  by  the 
persons  doing  work  upon  the  vessel. 

In  the  case  before  us  the  whole  credit  must  have  been  given  i 
to  Baker.  He  acted  as  owner,  and  received  the  profits.  The 
defendant  derived  no  benefit  under  the  bill  of  sale  to  him,  ex- 
cept so  far  as  the  right  to  sell  the  vessel  and  pay  the  debt  due 
to  himself,  was  concerned.  If  he  chose  to  select  his  own  time 
for  exercising  that  right,  it  was  a  matter  solely  between  himself 
and  the  persons  for  whose  benefit  the  sale  was  to  be  made.  At 
least,  a  person  doing  work  for  the  vessel,  on  the  credit  of  the 
parly  in  possession,  could  have  no  right  to  complain. 

We  are  of  opinion,  upon  the  case  presented  to  us,  that  judg- 
ment should  be  entered  fqr  the  defendant. 

Judgment  for  the  defendant 


i 
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The  Judgment  of  a  court  of  competent  jundiction,  directly  upon  the  point,  is  con- 

"nv, ZfSli        clotive  by  way  of  plea  in  bar  in  another  suit,  where  the  some  matter  is  directly 

37  Mis^479l        ^  question  between  the  same  parties. 

—  And  if  the  previous  judgment,  relied  upon  as  a  bar,  is  set  up  as  such  in  the  nolic» 

attached  to  a  plea  of  the  general  issue,  it  will  be  equally  conclusive  as  if  plead- 
ed specially. 

And  where  it  appears  from  an  inspection  of  the  record  of  the  judgment  in  the 
former  suit,  that  the  same  matter  in  issue  in  the  second  suit  was  directly  in 
question  in  the  former  suit ;  and  it  also  appears  from  the  testimony  taken  on 
the  former  trial  that  evidenc(|  was  given,  or  attempted  to  be  given,  in  support 
of  the  defence  then  set  up,  by  an  examination  of  the  plaintiff's  witness,  this  is 
sufficient  to  constitute  a  bar ;  although  the  defendant  introduced  no  witness  on 
his  part 

The  fact  that  the  proof  on  the  part  of  the  defendant  in  the  former  suit  was  held 
insufficient  to  establish  the  defence  set  up,  is  no  evidence  that  the  matter  in 
issue  in  the  second  suit  was  not  distinctly  passed  upon  in  the  former  suit. 

The  mere  fact  that  in  the  former  suit  another  person  was  joined  as  a  defendant 
with  the  plaintiff  in  the  second  suit,  will  not  deprive  the  defendant  in  the  sec- 
ond suit  of  the  benefit  of  the  former  judgment,  as  a  bar. 

Where  there  is  no  question  raised,  on  the  second  trial,  as  to  the  identity  of  the 
matters  in  controversy  in  the  two  suits,  but  the  only  question  is  as  to  the  effect 
which  ought  to  be  given  to  the  former  judgment,  it  should  not  be  submitted  to 
the  jury  to  determine  whether  the  matter  in  issue  in  the  second  suit  was  passed 
upon  in  the  former. 

Motion  for  a  new  trial.  The  action  was  brought  to  recover 
damages  for  the  breach  of  a  warranty  upon  a  sale  of  sheep  ; 
^  and  was  tried  at  the  New-York  circuit  in  June  1846,  before 
Edmonds,  Circuit  Judge.  The  plaintiff  alledged,  in  his  decla* 
ration,  that  the  defendant  sold  him  181  sheep^  which  he  war- 
ranted to  be  sound,  free  from  disease,  and  good  mutton,  for 
which  the  plaintiff  agreed  to  pay  $317;  giving  his  note  for 
that  sum.  The  plaintiff  averred  that  the  sheep  were  diseased, 
and  had  the  scab,  and  that  the  defendant  knew  it ;  and  that 
the  plaintiff  turned  them  in  with  a  flock  of  500  other  sheep, 
which  all  became  diseased  thereby.  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  a  former  suit  brought  by 
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him  upon  the  note  given  for  the  price  of  the  sheep,  against 
John  H.  Ehle,  the  plaintiflf  in  this  suit,  and  his  brother  Daniel 
Ehle,  who  signed  the  note  as  surety  for  John  H.  Ehle,  in  which 
suit  the  subject  matter  of  this  action  was  set  up  and  insisted  on 
as  a  defence,  by  the  defendants  therein.  On  the  trial  of  the 
present  suit  the  plaintiff  proved  the  purchase  of  the  sheep  by 
Iiiin,  from  the  defendant,  and  the  warranty.  The  defendant 
gave  in  evidence  the  judgment  record  of  a  cause  between  Na- 
than Bingham,  plaintiff,  and  John  H.  Ehle  and  Daniel  Ehle, 
defendants,  which  action  was  upon  a  promissory  note  given  for 
the  purchase  of  the  sheep  in  question,  and  that  the  defendant 
in  that  action  set  up  as  a  defence  in  that  action  the  subject 
matter  of  this  suit.  The  defendant  also  gave  in  evidence  the 
deposition  of  John  Nellis,  the  referee  in  the  former  cause,  to 
diow  what  took  place,  on  the  trial  before  him.  On  the  trial 
of  this  cause  the  plaintiff's  counsel  took  four  exceptions :  1st. 
To  the  decision  of  the  circuit  judge  sustaining  the  objection  of 
defendant's  counsel  and  overruling  the  offer  of  plaintiff's  couosel 
to  show  by  Daniel  Ehle,  the  witness  and  surety  to  the  note, 
that  he  would  not  have  become  security  if  he  had  known  that 
the  sheep  were  diseased.  2d.  To  the  introduction  of  the  record 
in  evidence.  3d.  To  the  evidence  of  John  Nellis.  4th.  To 
that  part  of  the  opinion  of  his  honor  the  circuit  judge,  in  which 
he  stated  that  the  former  suit  was  a  bar  to  this  action,  and  that 
the  record  of  the  judgment  in  that  suit  was  conclusive  evidence 
of  that  fact.  The  judge  instructed  the  jury  to  find  a  verdict 
for  the  defendant ;  and  the  jury,  under  such  instructions,  found 
a  verdict  accordingly.  The  defendant,  upon  a  bill  of  exceptions 
moved  for  a  new  trial. 

H,  P.  AUen^  for  the  plaintiff. 

Mitchell  ^  Sacioj  for  the  defendant. 

By  the  Courts  Edwards,  J.  Since  the  decision  which  was 
made  in  the  Duchess  of  Kii^gston^s  cassj  (20  HoweWs  State 
Trials^  638,)  the  judgment  of  a  court  of  competent  jurisdictioOy 
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directly  upon  the  point,  has  been  considered  coticliisive  by  way 
of  plea  in  bar  in  another  suit,  where  the  same  matter  is  directly 
in  question  between  the  same  parties.  There  has  been  some 
diversity  of  opinion  whether  it  will  hate  the  same  effect  as  evi* 
dence,  when  it  is  not  pleaded.  In  the  case  beffore  us  the  pre- 
yious  judgment,  which  is  relied  upon  as  a  bar^  was  set  up  as 
such  in  the  notice  attached  to  the  defendant's  plea.  Of  course, 
then,  there  can  be  no  question  whether  or  not  it  was  properly 
given  in  evidence ;  and  it  follows  that  the  circuit  judge  was 
right  in  instructing  the  jury  that  it  was  conclusive,  provided  the 
same  matter  was  directly  in  qiiestion,  and  was  passed  upon  ia 
the  former  suit«    {See  Yovng  v.  Rummill,  2  ETUI,  478.) 

The  plaintiff,  in  the  present  action,  claimed  to  recover  dam^ 
ages  for  false  and  fraudulent  representations  on  the  sale  of  a 
quantity  of  sheep^  The  defendant  pleaded  what  was  intended 
as  the  general  issue,  and  gave  notice  that  be  would  insist  upon, 
and  prove  by  way  of  bar,  that  in  a  former  suit  brought  by  the 
defendant  upon  a  promissory  note  made  by  the  plaintiff  and  one 
Daniel  Ehle,  and  given  for  the  identical  sheep  mentioned  in  the 
plaintiff's  declaration,  he  gave  notice  that  be  would  prove,  an4 
that  he  attemfpted  to  prove  by  way  of  d«ifence,  the  same  matter 
which  is  set  forth  as  the  cause  of  action  here,  and  that  a  judj(- 
ment  was  rendered  for  the  plaintiff  in  that  suit. 

Upon  the  trial  of  this  cause  the  defendant  introduced  in  evi- 
dence the  record  of  the  judgment  in  the  former  suit ;  and  it  ap- 
pears from  inspection  that  the  same  matter  in  issue  here  was 
directly  in  question  in  that  suit.  It  also  appears  from  the  tee- 
timony  taken  on  the  former  trial,  that  evidence  was  given,  or 
attempted  to  be  given,  in  support  of  the  defence  which  wsa 
then  set  up. 

It  is  said,  however,  on  the  part  of  the  plaintiff,  that  in  the 
former  suit  be  introduced  no  witness  on  his  part,  and  that  there* 
fore  he  should  not  be  considered  as  having  set  ttp  a  defence. 
The  bill  of  exceptions  shows  that  be  ititfoduted  testimony,  and 
althoQgh  it  was  by  an  examinalion  of  the  witness  of  bis  adver- 
sary, still  that  examioatioii  was  in  reference  to  new  nieuer, 
which  had  been  pleaded  by  way  of  defisncsi  and  had  r^biMOe 
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to  the  very  point  which  is  in  issue  here.  We  are  not  at  liberty 
to  say  that  the  matter  was  not  distinctly  passed  upoi^  in  the 
former  suit,  because  the  proof  on  the  part  of  the  defendc^nts  was 
insufficient  Neither  can  we  take  into  consideration  the  fact 
which  was  urged  on  the  argument,  that  the  referee  decided  the 
suit  before  the  defendants  were  prepared  with  all  their  proofs. 
If  they  were  entitled  to  any  benefit  from  such  a  consideration, 
they  should  have  applied  for  relief  in  the  former  suit. 

But,  it  was  said  that  the  defendants  abandoned  their  defence 
before  the  referee  made  his  report.  The  bill  of  exceptions  shows 
no  such  fact.  It  shows  that  the  defendants  failed  to  establish 
their  defence ;  not  that  they  abandoned  it. 

It  was  also  contended  that  the  parties  in  the  two  suits  were 
different  But  it  will  be  remembered  that  the  former  suit  was 
upon  a  promissory  note,  which  grew  out  of  a  transaction  to 
which  the  plaintiff  and  defendant  in  this  suit,  alone  were  parties;, 
and  that  the  plaintiff  in  this  suit  put  in  a  separate  plea,  and 
notice  of  matter  personal  to  himself;  and  the  mere  fact  that 
another  person  was  sued  with  him  ought  not  to  deprive  the  d^ 
fendant  in  this  suit  of  the  benefit  of  the  former  judgment 

It  was  further  contended  by  the  plaintiff's  counsel  that  it 
should  have  been  submitted  to  the  jury  to  determine  whether 
the  matter  in  issue  in  this  suit  had  been  passed  upon  in  the 
former  suit.  It  will  be  seen  by  reference  to  the  bill  of  excep- 
tions that  there  was  no  question  upon  the  trial  as  to  the  identity 
of  the  matters  in  controversy  in  the  two  suits.  The  only  ques? 
tion  was  as  to  the  effect  which  should  be  given  to  the  fom^e^ 
judgment  In  the  case  of  Gardner  v.  BuclAee,  (6  CqweUf  836,) 
which  was  relied  upon  by  the  plaintiff's  counsel,  it  did  not  ap- 
pear from  the  record,  whether  the  two  cases  were  founded  on 
the  same,  or  a  different  state  of  facts ;  and  one  of  the  grounds 
on  which  the  admissibility  of  the  record  in  the  former  suit  was 
objected  to  was,  that  the  subject  matter  of  the  two  suits  was  differ- 
ent It  also  appears  from  that  part  of  the  opinion  of  the  court 
which  was  relied  upon  on  the  argument,  that  there  was  a  ques- 
tion as  to  the  identity  of  the  matters  in  controversy. 

The  conclusion,  then,  to  which  we  have  arrived  is,  that  its 
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the  points  in  issue  here,  were  also  in  issue,  and  were  passed  np^ 
on  in  the  former  suit,  the  judgment  in  that  suit  must  be  con- 
sidered as  conclusive ;  and  that  the  circuit  judge  wa3  right  in 
ao  instructing  the  jury. 

The  motion  for  a  new  trial  is  denied. 


■♦♦♦■ 


Same  Term.    Before  the  same  JusHcea. 
Dyckman  vs.  The  Mayor,  &c.  op  the  City  op  New-York. 

Under  the  19th  lection  of  the  act  of  May  Sid,  1834,  <*  to  pro^e  for  eapplying  tlw 
city  of  New-YoriL  with  pure  and  wholesome  water,"  which  aothorisee  the  water 
eommiaaionen  to  enter  upon  land  and  agree  with  the  owner  of  any  property 
which  may  be  required,  aa  to  the  amount  of  compensation  to  be  paid  to  hia^ 
and  which  provides  that  in  case  of  disagreement  the  vice  chancellor  may,  upon 
the  application  of  either  party,  appoint  three  persons  to  appraise  the  value  of 
the  property,  or  the  amount  of  damages,  it  is  not  necessary  that  there  should  be 
a  ibrmal  offer  of  compensation  upon  the  one  side,  and  areAisal  upon  the  other, 
before  an  application  can  be  made  fbr  the  appointment  of  appraisen. 

All  that  a  reasonable  construction  of  the  act  requires  is,  that  the  parties  should 
have  failed  to  come  to  an  amicable  arrangement ;  or,  in  other  words,  that  tibere 
should  be  a  difference  of  opinion  as  to  the  compensation  which  one  party  would 
be  willing  to  give,  and  the  other  party  to  receive. 

What  is  a  sufficient  notice  of  the  application  for  the  appointment  of  appraisers. 

An  appearance  of  the  ovmer,  by  his  counsel,  before  the  vice  chancellor,  to  oppoee 
the  confirmation  of  the  report  of  the  appraisers,  without  raising  the  objeelioii 
of  a  want  of  notice  of  the  application  for  the  appointment  of  appraisen,  or  of 
an  insufficient  notice,  will  be  considered  a  waiver  of  the  objection. 

Where  property  required  by  the  water  commissioners  is  owned  by  several  penons 
as  tenants  in  common,  it  is  not  necessary  there  should  be  a  separate  appraiae* 
ment  of  the  value  of  the  undivided  interest  of  each  of  the  co-tenants.  It  is  •!&$> 
Ilcient  in  such  a  case,  to  appraise  the  value  of  the  idiole  property  together. 

A  tender  of  tha  compensation  ascertained  by  the  appraisers,  to  one  of  several 
owners  of  the  land  taken,  who  has  acted  in  behalf  of  the  others  throughout  tlie 
proceedings,  and  who  has  been  authoiized  by  his  co-tenants  to  refhseit,  or  whoeo 
acts  are  subsequently  ratified  by  them,  is  a  valid  tender  to  all  the  ownen. 

This  was  an  action  of  ejectment  for  land  in  Westchester 
county,  taken  by  the  Croton  Water  Commissioners  in  the  con* 
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itniction  of  their  aqueduct  The  cause  was  tried  at  the  Westh 
Chester  circuit  in  October,  1846,  before  Barculo,  circuit  judge. 
On  the  trial  the  following  &cts  were  admitted  by  the  counsel 
for  the  defendants,  viz. :  That  William  N.  Dyckman,  formerly 
of  Greenburgh  in  the  county  of  Westchester,  now  deceased,  the 
Ceither  of  the  plaintiff,  was  at  the  time  of  makingf  and  publishing 
his  last  will  and  testament,  and  at  the  time  of  his  death,  seised 
and  possessed  of  a  fSsirm  of  land  in  Greenburgh  aforesaid,  of 
which  the  premises  described  in  the  declaration  in  this  cause 
were  patt  and  parcel.  That  the  said  William  N.  Dyckman,  at 
his  death,  left  him  surviving  a  widow  and  six  children,  of  whom 
the  plaintiff  was  one,  the  names  of  which  six  children  are  Cath- 
dina  B.,  Sampson,  Jonathan  O.,  Maria,  William  W.,  the  plain* 
tifi^  and  Rebecca.  That  since  the  death  of  the  said  William  N. 
Dyckman,  his  said  widow  and  children  had  continued  in  the 
occupation  of  the  said  fiatm,  including  the  premises  described  in 
the  declaration,  until  some  time  during  the  year  1838,  when  the 
defendants  took  possession  of  the  said  premises ;  and  that  the 
defendants  had  continued  and  were  then  in  the  possession  of 
the  premises  described  in  the  declaration,  and  claimed  the  ex- 
clusive possession  thereof.  And  thereupon  the  counsel  for  the 
plaintiff  produced  and  gave  in  evidence  the  last  will  and  testa- 
ment of  the  above  named  William  N.  Dyckman,  deceased,  bear- 
ing date  on  the  2d  day  of  February,  1820,  which  was  duly 
proved  as  a  will  of  real  estate,  before  the  surrogate  of  the  county 
of  Westchester,  on  the  12th  day  of  April,  1834,  in  and  by  which 
said  last  will  and  testament  the  testator  devised  all  his  real  estate 
to  his  said  widow  and  childl-en  in  equal  proportions,  share  and 
share  alike.  The  plaintiff  here  rested  his  Case.  And  thereupon 
the  counsel  for  the  defendants  ofltered  to  [Produce  and  read  a 
copy  of  a  petition  to  the  vice  chancellor  of  the  first  circuit,  from 
the  water  commissioners  of  the  city  of  New-Tork,  appointed 
under  the  act  entitled  '<  an  act  to  provide  for  supplying  the  city 
of  New-York  with  pure  and  Wholesome  water,"  and  a  notice  of 
presenting  such  petition;  but  to  the  introduction  of  the  said 
papers,  the  plaintiff,  by  his  counsel,  objected,  and  insbted  that 
such  papers  could  not  be  read  unless  the  defendants  first  showed 
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aa  attempt  by  the  water  commissioneis  to  agree  vntk  theplam- 
iifas  the  immer  of  the  land^  as  to  the  amount  of  compensatko 
Id  be  paid  for  the  land  which  might  be  required  by  the  water 
commissioners  under  the  act  above  mentioned.  The  jud^ 
thereupon  directed  that  the  said  petition  and  all  the  papers  pro- 
duced on  the  part  of  the  defendants  should  be  read,  subject 
to  any  objections  on  the  part  of  the  plaintiff.  And  thereupon 
the  counsel  for  the  defendants  produced  and  read  the  petitioa 
and  notice  above  mentioned.  The  petition  recited  the  passage 
of  the  ^'  Act  to  provide  for  supplying  the  city  of  New-York  with 
pure  and  wholesome  water,"  passed  May  2d,  1834 ;  that  the  pe- 
titioners entered  upon  their  duties  as  water  commissioners,  and 
previous  to  the  1st  of  January,  1836,  made  a  report  to  the  com* 
mon  council  of  their  proceedings  and  the  plan  adopted  by  them ; 
which  plan  was  approved  by  the  common  council ;  and  such 
further  proceedings  were  had  that  the  common  council  instructed 
the  commissioners  to  proceed  in  the  work.  The  petition  also 
stated  that  the  petitioners  had  caused  surveys  to  be  made  of  the 
several  pieces  of  land,  &c.  required  for  the  construction  of  the 
work,  and  to  be  filed  with  the  clerk  of  Westchester  county. 
That  for  the  construction  of  the  said  work  they  required  that 
the  corporation  of  New- York  should  become  seised  in  fee  of  cer- 
tain lands  therein  specified,  among  which  was  the  loctis  in  quo. 
That  the  petitioners  had  offered  to  purchase  the  said  piece  of 
land,  of  the  owners  thereof,  but  had  not  been  able  to  agree  with 
either  of  them  as  to  the  price.  They  therefore  prayed  for  the 
appointment  of  three  indifferent  persons  to  examine  said  land 
and  estimate  the  value  thereof,  and  to  report  thereon ;  and  that 
upon  the  confirming  of  their  report  an  order  or  decree  might  be 
made,  directing  that  upon  the  payment  of  the  sums  mentioned 
in  the  report  of  such  appraisers,  within  two  months  thereafteri 
to  the  owners,  or  to  such  person  or  persons  as  the  court  might 
direct,  the  title  to  said  property  should  become  vested  in  the 
corporation  of  New- York.  There  was  a  notice  annexed  to  the 
petition  stating  that  the  petition  would  be  presented  to  the  vice 
chancellor  on  the  12th  of  Sept.  1837 ;  with  an  affidavit  of  service 
of  the  petition  and  notice  personally  upon  Mrs.  Dyckman  and 
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three  of  her  children  oa  the  6th  of  Sept.  1837,  and  of  fiervice 
upon  Maria  Dyckman,  William  W.  Dyckman  (the  plaintiff) 
and  J.  O.  Dyckman  by  delivering  the  same  to  their  moiher^  ai 
her  residence,  on  the  same  day. 

The  defendants  also  gave  in  evidence  an  order  made  by  the 
vice  chancellor,  on  the  13th  of  Sept  1837,  according  to  the  prayer 
of  the  petition.  This  order  was  made  ex  parte.  The  defend* 
ants  also  gave  in  evidence  the  report  of  the  appraisers,  in  which 
they  estimated  and  valued  the  premises  in  question  at  $3000 ; 
also  an  order  made  upon  the  motion  to  confirm  that  report,  by 
which  the  motion  was  denied,  and  it  was  referred  back  to  the 
apfNraisers  to  receive  further  testimony,  to  review  and  re-examine 
their  report,  and  to  make  a  further  report  The  second  rqport 
of  the  appraisers  was  also  produced  and  read,  by  which  the  ap- 
praisers adhered  to  their  former  report,  and  valued  the  premises 
in  question  at  $3000.  Also  an  order  made  on  the  21st  of  May, 
1838,  confirming  the  second  report  of  the  appraisers.  Upon 
both  of  these  motions  Mr.  W.  N.  Dyckman  appeared  as  counsel 
for  the  plaintiff  in  this  suit  and  the  other  owners  of  the  premises, 
and  opposed  the  granting  of  the  orders.  The  defendants  exam- 
ined Philip  S.  Crooke,  as  a  witness,  who  testified  that  he  was 
attorney  for  the  water  commissioners,  and  solicitor  in  the  pro- 
ceedings in  chancery.  That  on  the  23d  of  May,  1838,  he  went 
to  the  house  upon  the  premises  in  question,  with  $3000  in  gold, 
to  tender  the  same  to  the  owners  of  the  land.  That  he  saw 
Jonathan  O.  Dyckman,  and  some  others,  but  he  believed  the 
plaintiff  was  not  present ;  that  they  all  lived  together ;  that  J.  O. 
Dyckman  had  acted  for  the  family,  in  appraising  the  damages ; 
that  the  witness  told  him  he  had  brought  $3000  in  order  to  pay 
the  family  for  the  appraisement  of  the  land,  and  showed  him 
the  gold ;  that  J.  O.  Dyckman  said,  '<  We  will  not  take  it ;  we 
have  made  up  our  minds  not  to  take  the  appraisal ;  we  are  go- 
ing to  fight  it  out"  That  the  witness  made  the  tender  to  J.  O. 
Dyckman  because  he  had  acted  for  the  family ;  that  he  was 
present  through  all  the  proceedings  in  the  appraisement  and 
hearings  before  the  appraisers ;  that  the  plaintiff  attended  some 
of  the  meetings  when  Jonathan  was  prer>eal.    The  witness  also 
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testified  in  his  crofis-examinatioii,  that  he  made  a  written  appll- 
cation  to  the  vice  chancellor  of  the  first  circuit  for  leave  to  pay 
into  court  the  amount  of  the  appraisement  That  it  Was  op- 
posed on  behalf  of  the  owners,  by  their  counsel^  on  the  groimd 
that  the  order  confirming  the  second  report  of  the  appraisers  had 
been  appealed  from.  That  the  application  v^as  refused  by  the 
vice  chancellor.  That  he  had  no  doubt  the  application  Was 
made  within  sixty  days  from  the  making  of  the  order  confirm- 
ing the  report  of  the  appraisers.  That  he  did  not  know  that 
the  money  had  ever  been  paid  to  any  person  designated  by  the 
vice  chancellor.  The  defendants  here  rested.  The  counsel  for 
the  plaintifi"  called  Charles  Dusenbury  as  a  witness,  who  testi- 
fied that  he,  the  witness,  was  one  of  the  water  commissioners  of 
the  city  of  New- York.  And  thereupon  the  counsel  for  the 
plaintiff  offei'ed  to  prove  by  this  witness  that  no  attempt  had 
been  made  to  agree  with  the  plaintiff  as  to  the  amount  of  com- 
pensation to  be  paid  to  him  for  the  property  described  in  the  dec- 
laration in  this  cause.  The  counsel  for  the  defendants  objected 
that  such  testimony  was  irrelevant  and  not  pertinent  to  the  issue 
then  to  be  tried.  The  circuit  judge  decided  that  sudh  objection 
was  well  taken,  and  that  the  testimony  so  offered  on  the  part  of 
the  plaintiff  should  not  be  received ;  to  which  decision  the  plain- 
tiff's counsel  excepted.  The  plaintiff's  counsel  called  as  a  wit- 
ness Jonathan  O.  Dydcmanj  one  of  the  devisees  of  William  N. 
Dyckman,  deceased,  and  tenant  in  common  with  the  plaintiff  in 
the  land  claimed  in  this  suit.  The  defendants  obje<ited  to  this 
witness  as  incompetent,  on  the  ground  that  he  was  interested  to 
establish  the  title  of  the  plaintiff  in  this  suit,  and  to  ensure  him 
a  recovery.  The  objection  was  overruled  by  the  circuit  judge, 
who  decided  that  the  witness  was  competent  And  thereupon 
the  said  Jonathan  O.  Dyckman  testified  that  he  had  no  author- 
ity to  act  for  the  plaintiff  in  this  business ;  that  the  plaintiff  al- 
ways told  the  witness  that  he  would  act  for  himself;  that  the 
witness  knew  how  much  had  been  awarded ;  that  he  had  made 
up  his  mind  not  to  take  it ;  and  that  if  the  said  Philip  S.  Crooke 
had  counted  down  $3000  for  the  family,  he  would  tiot  have 
taken  it    That  Sampson  Dyckman,  (the  brother  of  the  witness 
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and  of  the  plaintiff,)  employed  William  N.  Dyckman  of  the  city 
of  New- York,  to  act  for  the  family,  that  he,  the  witness,  agreed 
to  it  The  witness  being  asked  if  the  members  of  the  fieimily 
had  agreed  that  William  N.  Dyckman  should  go  on,  answered, 
yes.  That  he  knew  the  family  were  dissatisfied  with  the  award 
of  $3000.    He  knew  that  the  plaintiff  was  dissatisfied. 

The  counsel  for  the  plaintiff  objected,  and  insisted  that  the 
documentary  evidence  produced  on  the  part  of  the  defendants 
was  insufficient  and  ought  not  to  be  received.  1.  Because  the 
proceedings  against  the  owner  were  joint,  instead  of  being  sev- 
eral. 2.  Because  the  defendants  had  shown  no  attempt  to  agree 
with  the  owners.  3.  Because  no  personal  notice  had  been  given 
to  the  plaintiff,  of  the  application  for  the  appointment  of  apprais- 
ers. 4.  Because  there  was  no  proof  of  any  decision  on  the  ap- 
peal. 6*  Because  the  defendants  could  not  become  seised  of  the 
premises  in  questi<m,  except  upon  payment  of  the  appraisement 
6.  Because  no  tender  was  made  to  the  plaintiff.  7.  Because 
Jonathan  O.  Dyckman,  to  whom  the  tender  was  made,  had  no 
authority  to  act  for  the  plaintiff.  The  circuit  judge  overruled 
the  objections  of  the  plaintiff's  counsel ;  and  decided  that  such 
documentary  evidence  should  be  read ;  to  which  opinion  and 
decision  of  the  judge  the  plaintiff  excepted.  The  counsel  for 
the  defendants  then  moved  for  a  nonsuit ;  which  motion  was 
granted,  and  the  plaintiff  excepted.  And  the  plaintiff,  upon  a 
bill  of  exceptions,  moved  for  a  new  triaL 

W.  iV.  Dyckmany  for  the  plaintiff. 

H.  E.  Davies,  for  the  defendants. 

Bjf  the  Courts  Edwa&ps,  J.  The  first  ground  of  objection 
which  was  taken  by  the  plaintiff  to  the  documentary  evidence 
introduced  by  the  defendants  was,  that  they  had  shown  no  at- 
tempt to  agree  with  the  owners  of  the  property  in  question,  as 
to  the  amount  of  compensation,  before  application  was  made  for 
the  appointment  of  appraisers. 

The  act  of  1834  {Laws  1834,  p.  453, }  12,)  authorized  the 
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water  commissioners  to  enter  upon  land,  and  agree  with  the 
owner  of  any  property  which  might  be  required,  as  to  the 
amount  of  compensation  to  be  paid  to  him.  And  it  provided,  in 
case  of  disagreement,  that  the  vice  chancellor  might,  up<Mi  the 
application  of  either  party,  nominate  and  appoint  three  indifler- 
ent  persons  to  examine  ^ch  property,  and  to  estimate  the  value 
thereof,  or  damages  sustained  thereby,  and  to  report  to  the 
court  without  delay ;  and  that  upon  the  cixifirmation  of  the  re- 
port by  the  vice  chancellor,  the  commissioners  should  within 
two  months  thereafter  pay  to  the  owner,  or  such  person  or  persons 
as  the  court  might  direct,  the  sum  mentioned  in  the  report,  and 
that  thereupon  the  mayor,  &c.  of  the  city  of  New- York  should 
become  seised  of  the  property. 

It  will  be  observed  that  this  act  delq^ted  to  the  defendants 
the  exercise  of  the  right  of  eminent  domain,  for  the  purpose  of 
constructing  a  work  of  great  public  benefit  and  utility.  But, 
inasmuch  as  the  right  could  not  be  so  exercised  consistently 
with  the  provisions  of  the  constitution,  unless  just  compensation 
should  be  made  for  all  property  taken,  the  act  contained  a  pro- 
vision directing  in  what  manner  such  compensation  should  be 
ascertained ;  and  as  there  might  be  many  cases  in  which  the 
water  commissioners  could,  if  proper  facilities  were  afforded  to 
them,  come  to  an  agreement  with  the  owners  of  the  property  as 
to  what  should  constitute  a  jyst  compensation,  without  the  ne- 
cessity of  having  a  formal  examination  and  appraisement,  a  pro- 
vision was  made  by  which  they  were  authorized  to  enter  upon 
the  property  required,  for  the  purpose  of  making  surveys,  and 
agreeing  with  the  owner  thereof  as  to  the  amount  of  compensa^ 
tion.  This  provision  was  not  intended  for  the  purpose  of  pro* 
tecting  any  right  of  the  owner  of  the  property  required,  nor  for 
the  purpose  of  conferring  any  benefit  upon  him ;  and  it  is  not 
contained  in  most  of  the  acts  in  which  corporations  have  been 
authorized  to  exercise  the  right  of  eminent  domain.  The  ob- 
ject of  the  legislature  was  to  afford  every  fistoility  for  an  amica- 
ble arrangement  between  the  water  commissioners  and  the 
owners  of  property.    The  act  then  provided  that  in  case  of  di»- 
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agreement,  three  indifferent  persons  might  be  appointed  to  ex* 
amine  the  property,  and  estimate  its  value. 

The  construction  which  is  given  by  the  counsel  for  the  plain- 
tiff to  this  last  provision  is,  that  before  application  can  be  made 
for  the  appointment  of  appraisers  there  must  be  a  formal  offer 
of  compensation  upon  the  one  side,  and  a  refusal  upon  the  oth- 
er— ^that  there  must  be  an  issue  formed  between  the  parties. 
We  do  not  think  that  such  a  construction  is  necessary  for  the 
protection  of  the  rights  of  the  owners  of  property,  nor  that  such 
is  the  spirit  and  meaning  of  the  statute.  All  that  any  reasona- 
ble construction  of  the  act  can  require  is,  that  the  parties  should 
have  failed  to  come  to  an  amicable  arrangement ;  or,  in  other 
words,  that  there  should  be  a  difference  of  opinion  as  to  the  com- 
pensation which  one  party  would  be  willing  to  give,  and  the 
other  party  to  receive.  That  such  a  state  of  facts  existed  in 
this  case,  it  would  seem,  could  hardly  be  denied  after  reading 
the  bill  of  exceptions.  It  there  appears  that  the  owners  of  the 
propeity  attended  before  the  appraisers ;  that  they  objected  to 
the  confirmation  of  the  appraisers'  report ;  that  there  was  a  se- 
cond examination  of  the  property ;  that  the  confirmation  of  the 
second  report  was  objected  to ;  that  after  it  was  confirmed  it 
was  appealed  from ;  and  that,  finally,  when  the  amount  of  com- 
pensation had  been  fixed  the  owners  of  the  property  not  only 
refused  to  receive  it,  but  objected  to  its  payment  into  court.  If 
there  had  been  no  disagreement  how  is  it  possible  that  the  par- 
ties could  have  been  in  a  continued  state  of  opposition  from  the 
commencement  of  the  proceedings  before  the  vice  chancellor  to 
this  day? 

But  it  is  contended  that  no  notice  of  the  application  for  the 
appointment  of  appraisers  was  given  to  the  plaintiff. 

The  statute  does  not,  in  terms,  require  any  notice  to  be  given. 
The  practice,  however,  was  to  give  notice,  and  I  shall  assume 
that  a  correct  interpretation  of  the  statute  required  it.  But  no 
provision  is  made  as  to  what  should  constitute  a  sufficient  no- 
tice. It  appears  from  the  bill  of  exceptions  that  the  notice  to 
the  plaintiff  was  served  upon  his  mother,  who  was  one  of  the 
tenants  in  common,  at  her  residence  on  the  premises,  and  it  also 
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appoarsthat  the  plaintifT,  and  all  the  other  owners  of  the  prop* 
erty,  resided  with  her.  There  b  no  general  rule  of  law  which 
requires  that  the  service  of  notice  shall  in  all  cases  be  personal. 
Notice  may,  in  some  instances,  be  given  by  publication;  in 
other  cases  it  may  be  sent  through  the  mail ;  and  in  others,  it 
may  be  served  by  being  left  at  the  residence  of  the  party,  or  at 
his  place  of  business.  The  latter  is  considered  sufficient  notice 
under  the  law  merchant,  in  many  transactions  of  high  impor- 
tance. And,  in  a  case  like  the  one  before  us,  there  is  no  reason 
why  it  should  not  be  considered,  at  least,  as  prima  facie  suffi- 
cient. But,  even  if  it  were  insufficient,  the  plaintiff  has  waived 
all  objection  to  the  regularity  of  the  proceedings  on  that  ground. 
An  appearance  without  objection  will  always  cure  a  defect  ari- 
sing from  a  want  of,  or  from  an  insufficient  notice.  The  bill 
of  exceptions  shows  that  all  the  members  of  the  famQy  employed 
William  N.  Dyckman  to  act  for  them  as  counsel  It  also  shows 
that  the  counsel  thus  employed  appeared  before  the  vice  chan- 
cellor in  opposition  to  the  first  report  made  by  the  appraisers ; 
that  he  appeared  before  the  appraisers  on  the  second  examina- 
tion of  the  property ;  that  he  appeared  in  opposition  to  the  con- 
firmation of  the  second  report,  and  that  he  never  made  any  ob- 
jection to  the  proceedings  either  on  the  ground  of  a  want  of 
notice,  or  that  there  was  not  a  case  of  disagreement  within  the 
provisions  of  the  act. 

The  next  objection  taken  to  the  regularity  of  the  defendants' 
proceedings  is,  that  there  should  have  been  a  separate  appraise- 
ment of  the  value  of  the  interest  of  each  of  the  co-tenants. 

The  act  speaks  of  the  "  aumer  of  any  property  which  may  be 
required."  The  word  monerj  according  to  every  reasonable 
construction  of  the  statute,  means  the  person  or  persons  who 
represent  a  particular  piece  of  property,  where  there  is  a  uniiy 
of  possession.  Although  the  separate  tenants  in  common  have 
separate  and  distinct  interests,  still,  as  it  is  expressed,  "none 
knoweth  his  own  severalty ;"  and  it  is  not  the  province  of  the 
appraisers  to  make  partition  of,  and  adjust  the  interests  of  the 
different  tenants,  which  they  would  be  required  to  do^  if  they 
appraised  the  interest  of  each  tenant  severally.    The  extent  of 
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the  duties  of  the  appraisers,  under  the  statute,  is  to  estimate  the 
value  of  property  required. 

The  final  objection  which  was  taken  is,  that  the  compensa- 
tion which  was  ascertained  by  the  appraisers,  was  not  paid 
within  two  months  after  the  confirmation  of  their  report 

It  is  not  pretended,  on  the  part  of  the  defendants,  that  an 
actual  payment  was  made,  but  they  contend  that  they  made  a 
valid  legal  tender.  If  such  a  tender  was  made,  it  was  un- 
doubtedly a  sufficient  compliance  with  the  statute. 

The  testimony  of  the  attorney  for  the  water  commissioners 
shows  that  he  went  to  the  residence  of  the  plaintiff,  and  that  he 
made  a  tender  in  gold  of  the  amount  awarded  by  the  appraisers, 
to  one  of  the  members  of  the  family ;  that  the  person  to  whom 
the  tender  was  made  had  acted  for  the  family  throughout  the 
proceedings ;  that  when  the  tender  was  made  to  him,  he  was 
told  that  it  was  made  for  the  benefit  of  the  family ;  and  that 
he  said  "  we  trill  not  receive  it." 

There  is  no  doubt  that  the  tender  was  regular  in  form ;  and 
we  think  that  the  evidence  satisfactorily  shows  that  the  person 
to  whom  it  was  made  was  authorized  by  all  bis  co-tenants  to 
refuse  it.  But,  if  there  were  any  doubt  whether  such  an  au- 
thority had  been  previously  granted,  the  bill  of  exceptions  shows 
that  his  acts  were  subsequently  acknowledged  and  ratified ;  for 
it  appears  from  the  testimony  which  was  introduced  by  the 
plaintiff,  upon  the  cross-examination  of  one  of  the  defendants^ 
witnesses,  that  when  the  attorney  for  the  water  commissioners 
applied  to  the  vice  chancellor  for  leave  to  pay  the  money  into 
court,  the  coimsel  who  represented  all  the  owners,  including  the 
plaintiff,  opposed  it,  and.  that  owing  to  such  opposition  the  ap- 
plication was  denied.  The  defendants  then  did  every  thing  in 
their  power  for  the  purpose  of  making  payment  If  they  failed 
in  doing  so,  it  was  through  the  fault  of  the  plaintiff  alone,  and 
he  can  have  no  just  cause  of  complaint 

The  motion  for  a  new  trial  must  be  denied  with  costs. 
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By  an  act  of  the  legulatuie  the  Hodaon  River  Railroad  Compaiiy  waa  anthonaed 
and  empowered  to  conitnict  a  railway  between  the  citiea  of  New-Tork  and  Al- 
7b        608 1  bany,  commencing  in  the  city  of  New-Tork,  with  the  consent  of  the  corporation 
IDON  1  I  ^f  New- York ;  and  the  directors  were  authorized  to  locate  such  railroad  on  any 

of  the  streets  or  avenues  of  the  city  of  New- York  westeriy  of,  and  including, 
the  Eighth  avenue,  and  on  or  westerly  of  Hudson-street,  provided  the  assent  of 
the  mayor  and  common  council  should  be  first  obtained  for  such  location.  The 
railroad  company  having,  vrith  the  assent  of  the  corporation  of  New-Toik, 
located  their  railroad  on  and  through  certain  streets  of  the  city,  vrithin  the  dia- 
trict  mentioned  in  the  act,  and  obtained  permission  fiom  the  conmion  council  to 
lay  down  a  double  track  of  rails  from  West-street  through  Canal  and  Hudson 
streets  to  Chamber»«treet ;  Held  that  the  court  would  not  interfere  by  injunc- 
tion to  prevent  the  railroad  company  from  laying  down  its  rails  in  those  streets, 
and  using  the  same  for  the  purposes  of  their  railroad,  upon  the  application  of 
persons  owning  property  bounded  on  such  streets,  alledging  that  the  construction 
of  the  railroad  through  those  streets  was  unauthorized  by  law,  and  a  nuisance ; 
that  their  property  would  be  injured  and  depreciated  in  value,  and  their  businesa 
seriously  affected  thereby ;  and  that  real  estate  and  property  vested  in  them  by 
law  had  been  taken  for  the  location  and  construction  of  such  railroad  without 
previously  making  them  compensation  therefor. 

For  contingent  and  consequential  damages  of  that  nature,  when  they  occur,  the 
party  aggrieved  has  a  remedy  by  action  at  law,  and  by  a  repetition  of  such  ac- 
tion from  time  to  time  during  the  continuance  of  the  grievance,  whenever  and  aa 
often  as  loss  or  damage  ensues. 

And  if  the  use  of  the  railroad,  in  the  streets  of  the  city,  becomes  a  nuisance,  or 
the  aggression  proves  to  be  permanent  and  vrithoutan  adequate  remedy  at  law, 
then  the  supreme  court  will  be  competent  to  administer  its  equitable  relief  by 
injunction,  to  prevent  its  continuance,  or  for  its  removal.    Per  Jones,  P.  J. 

But  a  strong  case  must  be  presented,  and  the  impending  danger  must  be  Imminent 
and  impressive,  to  justify  the  issuing  of  an  injunction,  as  a  precautionary  and 
preventive  remedy. 

The  prohibition  of  the  constitution  is  against  taking  private  property  for  public 
use,  without  making^ompensation ;  and  not  againct  injuries  to  such  property, 
where  it  is  not  taken. 

Contingent  future  damages,  or  incidental  and  consequential  injuries,  of  indefinite 
amount,  not  capable  of  estimate,  do  not  come  within  the  rule. 

Therefore,  where  it  is  not  alledged  that  private  property  has  been  taken  by  a  rail- 
road company,  for  the  purposes  of  the  road,  but  it  is  claimed  that  it  is  and  will 
be  injuriously  affected  by  erections  made,  and  proposed  to  be  made  and  used, 
by  the  company,  in  its  vicinity,  the  owners  have  no  claim  to  have  their  damages 
ascertained  and  paid  for  before  sii'^h  erections  shnll  be  constructed  and  used. 
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A  failraod  is  not,  per  seti  nuieaiice.  {for  is  the  use  of  a  street  in  a  ci^,  for  a 
railroad  track,  in  such  a  manner  as  not  to  abridge  or  obstruct  the  right  of  pas- 
sage and  repassage  for  other  puiposes,  such  an  exclosiTe  appropriation  of  the 
street  as  to  amount  to  a  nuisance,  or  a  purpresture. 

Nor  will  the  construction  of  a  railroad  through  the  streets  of  a  city  amount  to  an 
inftingement  of  private  rights,  though  the  track  should  cause  a  slight  change 
in  the  surface  of  the  streets ;  provided  the  passage  is  left  free  and  unobstructed 
for  the  public. 

The  owners  of  property  bounded  upon  streets  in  a  city  have  rights  in  such  streets, 
and  an  interest  in  the  maintenance  of  them  in  their  integrity ;  but  such  right 
and  interest  consist  merely  in  the  use,  benefit,  and  enjoyment  of  them  as  public 
streets  or  highways  for  the  legitimate  uses  and  purposes  of  streets.  They  have 
no  private  or  exclusive  right  to,  or  property  in,  the  use  or  enjoyment  of  them. 
Per  Jones,  P.  J. 

All  other  citizens  have  an  equal  right,  with  such  owners,  to  the  use  of  the  public 
streets  as  such.  And  a  railroad  company,  as  part  of  that  public,  have  the  same 
right,  in  common  with  others,  to  use  the  same,  under  the  rules  and  regulations 
prescribed  by  the  proper  authority,  for  the  purposes  to  which  the  lands  forming 
the  streets  were  dedicated  to  the  public,  or  taken  by  the  corporation  for  public 
purposes.    Per  Jones,  P.  J. 

11  seems  that,  for  the  purpose  of  managing  and  regulating  the  public  streets  in 
the  dty  of  New- York,  and  the  use  of  them  for  the  trusts  and  purposes  of  their 
dedication  or  establishment ;  prescribing  the  width  of  the  sidewalks  and  of  the 
carriage  way ;  licensing  the  partial  and  temporary  use  of  parts  of  them  for  ne- 
cessary private  purposes ;  and  permitting  or  prohibiting  special  uses  for  partic- 
ular objects,  4«.  the  legal  title  to  the  land  or  soil  of  the  streets  is  vested  in  the 
city  corporation,  subject  to  the  public  use  of  them  as  public  streets  of  the  city. 
Per  Jones,  P.  J. 

And  if  the  corporation  of  the  city  are  the  owners  of  the  legal  title  to  the  soil  of 
the  streets,  they  are  the  only  parties  whose  rights  of  property  are  violated,  or 

>  whose  ownership  can  be  said  to  be  usurped,  by  the  construction  of  a  railroad 
through  such  streets.  And  they  are  the  only  persons  who  can  claim  the  right 
to  have  the  rails  removed,  or  the  use  of  the  street  vindicated,  or  freed,  from  the 
alledged  incumbrance,  or  the  proceedings  of  the  railroad  company  arrested  un- 
til compensation  shall  be  made.    Per  Jones,  P.  J. 

This  was  an  application  by  the  plaintiffs,  who  represented 
themselves  to  be  owners  of  real  estate  fronting  upon,  and  bound- 
ed by,  Hudson  and  other  streets  in  the  city  of  New- York,  in 
and  through  which  the  Hudson  River  Railroad  had  been  laid 
out,  for  an  order  or  injunction  restraining  the  defendants  from 
laying  down  a  double  track  of  rails,  or  any  track  of  rails,  whether 
single  or  double,  of  any  kind  whatever,  with  suitable  curves  and 
turnouts,  or  otherwise,  from  the  northerly  line  of  Canal«street| 
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alWestHAreet,  through  Canal  and  Hudion  streets,  to  ChanriMn- 

lAreet,  or  any  where  within  the  said  limits,  and  that  the  said  or- 
der or  injunction  be  perpetual ;  and  that  the  said  defendants 
might  be  ordered  to  remove  and  take  away  so  much  of  the  said 
railroad  as  they  had  laid  or  caused  to  be  laid  down  in  Canal- 
street,  and  in  any  part  of  said  route  from  West-street,  to  or  near 
Chambers-street  The  motion  was  founded  upon  the  complaint 
of  the  plaintiffs,  and  affidavits  annexed  thereto ;  and  was  re- 
sisted by  the  defendants  upon  affidavits ;  no  answer  having  been 
put  in,  when  the  motion  was  made.  All  the  material  facts  are 
stated  in  the  opinions  delivered  by  the  several  members  of  the 
court 

E.  Sandford,  for  the  plaintiffs.  1.  The  legislature,  in  enaeir 
ing  the  charter  of  the  defendants,  conferred  a  franchise  upon  a 
mere  private  corporation,  and  they  had  no  constitutional  power 
to  authorize  private  property  to  be  taken  without  the  consent 
of  the  owners,  for  the  use  of  such  a  corporation,  even  upon  mak- 
ing full  compensation. 

2.  The  legislature  had  not  power,  under  the  constitution,  to 
delegate  to  the  defendants,  a  mere  private  coiporation,  any  part 
of  the  sovereign  power  of  the  people  of  this  state,  to  be  exercised 
by  the  defendants,  at  their  own  discretion  and  for  their  own 
benefit.  The  legislature  have  not  declared  what  lands  shall  be 
appropriated  to  the  use  of  the  defendants,  nor  appointed  any 
public  officers  or  political  agents,  or  organs  of  the  sovereign  pow* 
er,  to  exercise  the  sovereign  discretion ;  but  have  left  the  appro- 
priation to  be  made  by  a  private  corporaUon,  acting  upon  the 
irresponsible  judgment  of  its  own  agents  as  to  what  lands  are 
necessary  for  the  use  of  their  road.  They  had  no  power  to  au- 
thorize them  to  take  lands  in  fee ;  no  power  to  authorize  than 
to  take  materials. 

3.  If  the  defendants  have,  by  their  charter  conferred  upon 
them,  the  right  to  take  private  property  for  the  uses  of  their  rail- 
road, such  property  can  only  be  taken  by  them  upon  paying 
just  compensation. 

4.  Such  compensation  must  be  made  by  the  defendants  be> 
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fore  the  land  can  be  taken  by  them  for  the  use  of  their  road, 
and  before  any  work  can  be  done  thereupon  towards  the  con- 
struction thereof. 

5.  By  the  charter  of  the  defendants  they  are  required  to  make 
compensation  for  all  land,  real  estate  and  property  taken  posses- 
sion of,  and  used  for  the  construction  and  maintenance  of  their 
railroad,  or  which  may  be  affected  by  any  operation  connected 
with  such  construction  and  maintenance. 

6.  The  plaintiffs  have  an  interest  in  the  lands  taken  by  the 
defendants  in  laying  down  their  railroad  track  upon  portions  of 
Hudson-street  and  Canal-street,  and  are  respectively  the  owners 
of  other  lands  fronting  on  said  streets,  which  are  injuriously  af- 
fected by  the  construction  and  maintenance  of  the  road  upon 
said  streets* 

7.  It  is  not  necessary  to  establish  the  claim  of  the  plaintifls  to 
damages  in  this  case,  to  show  that  the  plaintiffs,  or  either  of 
them,  are  tenants  of  the  freehold,  or  legal  owners  of  the  land 
upon  which  the  defendants  were  about  to  lay  thdr  iron  rails. 
If  others  be  the  owners  of  the  lands  facing  the  parts  of  Hudson- 
street  and  Canal-street,  the  plainti&  own  lots  fronting  thereon, 
and  have  an  interest  in  and  right  of  passage  over  these  lands 
for  the  purposes  of  their  business,  convenience  or  pleasure.  This 
right  is  an  incorporeal  hereditament,  and  for  the  particular  in- 
jury to  this  right  and  the  lots  of  land  owned  by  them  respect- 
ively, the  plainti&  were  entitled  to  have  compensation  made  to 
them,  before  the  defendants  proceeded  to  lay  down  their  raila 
It  is  sufficient  that  they  have  some  interest  which  will  be  im- 
paired by  the  defendants'  work,  to  give  them  a  right  to  compen- 
sation. 

8.  The  use  which  the  defendants  design  to  make  of  Ihe 
streets  in  question,  is  wholly  inconsistent  with  the  purposes  and 
objects  of  their  original  dedication.  The  plaintii&  have  paid  a 
full  consideration  for  the  right  to  the  enjoyment  of  these  streets 
to  the  full  extent  of  their  dimensions  respectively,  as  originally 
kid  out,  and  in  the  accustomed  manner.  They  hav«  a  right 
to  the  ii\junction  of  this  court,  to  restrain  any  use  of  the  streets 
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for  purposes  other  than  those  originally  intended,  and  which  will 
impair  the  use  and  enjoyment  thereof  by  the  plaintiffs. 

9.  In  considering  the  question  of  the  rights  of  the  plaintiffs 
and  the  damages  they  will  suffer,  from  the  acts  of  the  defend- 
ants, the  court  can  not  enter  upon  the  question,  whether  any 
public  benefits  may  arise  from  the  defendants'  work,  which 
might  tend  to  counterbalance  the  inconvenience  and  injury  it 
will  produce.  The  violation  of  the  rights  of  the  plaintiffs,  and 
the  injury  to  their  property  can  not  be  compensated  nor  vindi- 
cated by  any  benefit  which  another  portion  of  the  public  may 
derive  from  the  extension  of  the  railway  of  the  defendants. 

10.  The  enclosing  of  Canal-street,  and  Hudson-street,  within 
the  rails  to  be  laid  by  the  defendants,  and  the  permanent  occu- 
pation thereof  by  the  rails  so  laid,  will  constitute  a  purpresture  ; 
and  the  injury,  inconvenience  and  annoyance  therefrom  and 
from  the  use  which  is  intended  to  bb  made  thereof  by  the  de- 
fendants, will  constitute  a  nuisance.  From  the  injuries  which 
will  be  sustained  by  the  plaintiffs  therefrom  they  are  entitled  to 
an  injunction. 

11.  Under  the  charter  of  the  defendants  they  alone  can  apply 
for  the  appointment  of  commissioners,  to  assess  the  damages. 
This  power,  given  to  the  company,  does  not  affect  or  impair  any 
of  the  plaintiffs'  remedies  by  action. 

12.  The  defendants  have  no  power  under  their  charter  to  lo- 
cate their  road  upon  the  streets  in  question  without  first  obtain- 
ing the  assent  of  the  corporation  of  the  city  of  New-York  to 
such  location.  Such  assent  has  not  been  obtained.  The  plain- 
tif&'  rights  will  be  invaded  and  their  property  injured  by  the  il- 
legal and  unauthorized  proceedings  of  the  defendants,  and  they 
are  therefore  entitled  to  an  injunction.  In  support  of  these  sev- 
eral positions,  Mr.  Sandford  cited  numerous  authorities.  In  re- 
ference to  the  unconstitutionality  of  the  state  law,  he  referred  to 
the  constitution  of  the  United  States,  and  the  late  and  present 
constitution  of  the  state  of  New- York;  and  to  the  case  of 
Bloodgaod  v.  The  Mohawk  ^  Hud.  Railroad  Co.  (18  Wend. 
9,)  to  show  that  the  resolution  there  passed  was  not  valid  and 
binding,  and  was  not  a  decision ;  and  referred  to  the  opinion  of 
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Senator  Tracy  in  that  case,  as  a  sound  exposition  of  ^he  law  on 
the  subject.  In  respect  to  the  necessity  of  prepayment  of  com- 
pensation, even  when  lands  are  taken  for  public  use,  he  referred 
to  the  last  mentioned  and  other  decisions.  To  support  the  point 
that,  in  this  case,  if  the  defendants  had  a  right  to  lay  the  road 
along  the  streets,  they  were  bound  to  make  compensation  to 
those  whose  lands  were  affected,  he  referred  to  the  charter  of 
the  company ;  and  to  prote  that  the  plaintiffs  had  an  interest 
in  the  streets,  he  referred  to  thd  terms  of  the  several  cessions, 
and  to  the  act  of  1813  for  opening  streets,  and  the  several  de* 
cisions  establishing  the  principle  that  grants  of  lots  bounded  by 
a  street  convey  in  fact  to  the  centre  of  the  street. 

Mr.  Sandford  further  contended  that  private  property  could 
not  be  taken  for  public  use,  unless  in  case  of  extreme  necessity; 
and  to  establish  this,  cited  Ruth.  Inst,  of  Nat,  Law,  pp.  41, 
43.  He  also  contended  that  private  property  could  not  in  any 
case  be  taken  for  private  use  ;  and  that  in  this  case  it  was  sd 
taken. 

In  support  of  his  various  other  positions,  he  cited  numerous 
authorities,  among  which  were  1  Bcdd.  C.  C  Rep.  230,  236, 
236,  232.  3  Bow.  Miss.  Rep.  240.  1  Kelly's  Oeo.  Rep.  524, 
684.  4  Paige,  610,  613.  6  Pet.  431,  598,  613,  614.  Woot- 
meh  on  Ways,  60,  2,  63,  64.  10  Pet.  662,  713,  720,  723,  730, 
736.  1  Sandf.  323, 341.  19  Wend.  669,  666,  675.  3  Kenf^ 
Com. 422, 433.  20  Wend.  129.  3 BUI, A69.  2 Id. 567.  Bid. 
170, 176, 176.  26  Wend.  162.  12  Id.  96.  9  Id.  676.  5  Met. 
368.  1  Gale  ^  Davison,  689.  1  Rail.  Cos.  736.  7  Scotfs 
New  Rep.  836.  6  Adol.  ^  El.  365.  2  Cok^s  Inst.  238.  8 
Dana,  ;tS9,  294,  304.  The  ease  of  Bodgkinson  v.  The  Long 
Island  Railroad,  not  reported.  2  Black.  216,  216.  2  Daw's 
Par.  Cas.  519.  2  John.  Ch.  Rep.  463, 473.  1  Barb.  Ch.  Rep. 
69.    6  John.  176.    6  Cowen,  166. 

C.  O'Conor,  for  the  defendants.  1.  The  plaintiflfs  have  not 
itede  out  title  to  any  part  of  the  street  Whatever  their  rij^ht^ 
are,  ihey  rest  on  the  cessi<Mi,  and  on  the  opening  of  the)  stte^iMf 
tiT^r  the  act  of  1813.    On  the  face  of  the  deeds  to  th^  plain- 
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tiffs,  it  is  a  question  of  constrfiction,  as  to  whether  one-half  the 
street  is  also  conveyed.  In  the  country,  the  deeds  invariably 
convey  one-half  the  road ;  in  the  city,  they  usually  exclude  the 
street  The  bill  does  not  show  that  the  street  was  included  in 
the  grants  to  the  plaintifis ;  nor  that,  in  any  description  in  the 
deeds,  the  streets  are  granted,  or  bounded  by  the  lots.  The  fra- 
mers  had  in  mind  the  question  of  priority,  to  the  cessions  to  the 
corporation.  The  case  shows  that  the  corporation  of  the  city 
have  become  owners  of  the  streets;  and  that  recently  Mrs. 
Drake  has  become  owner  on  the  streets.  Mrs.  Drake  became 
lessee  for  99  years,  in  1804,  and  became  owner  of  the  reversion 
in  1823 ;  the  cession  to  the  corporation  of  the  city  was  in  1813. 

2.  As  to  prepayment  of  compensation  to  the  plaintiffs^  where 
is  the  proof  that  they  are  the  fee  simple  owners  ?  Trinity 
Church  had  granted  the  streets  to  the  corporation  in  fee,  in  trust 
for  the  whole  public ;  and  therefore  she  could  give  no  further 
right.    The  plaintiffs  have  failed  to  show  a  title  to  the  streets. 

3.  As  to  the  allegation  that  the  corporation  have  not  granted 
the  right  to  the  defendants,  he  admitted  the  vote  of  eight  to  five 
in  the  board  of  aldermen,  and  the  right  of  the  court  to  look  into 
the  proceedings,  in  reference  to  their  validity ;  but  contended, 
that  the  restriction  on  which  the  plaintiffs'  point  here  is  founded, 
does  not  apply  to  the  mere  assent  of  the  corporation  to  use  a 
public  street ;  for  a  mere  assent  to  what  otherwise  would  be  an 
invasion  of  corporate  rights,  is  not  law  ;  and  that  the  provision 
of  the  charter,  as  to  this,  does  not  take  effect  till  1st  of  January, 
in  the  year  1850.  [Court  What  is  the  difference  between  a 
law  and  an  ordinance  ?]  A  law  is  a  general  rule ;  ordinances 
are  mere  regulations  as  to  their  officers  or  property,  not  in  gen- 
eral force.  A  resolution  may  apply  to  any  thing,  not  general  to 
cdl  the  community.  The  word  ordinances  has  been  applied  to 
acts  of  the  corporation,  as  stattUes  to  acts  of  the  legislature. 
The  word  resolution  covers  what  may  not  be  laws  or  ordinan- 
ces. That  which  operates  on  a  particular  individual,  is  not  a 
law.  [Edmonds,  J.  referred  to  the  sixth  section  of  the  charter, 
which  mentions  that  a  resolution,  unless  returned,  shall  become 
a  law.]    Mr.  O'Conor  admitted  the  verbiage,  and  the  embar- 
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raasment  in  construing  the  law,  which  he  declared  to  be  alh* 
surd  and  nonsensical.  Mr.  O'Conor  further  stated  that  the 
confusion  of  the  statute  must  excuse  him  for  asking  the  court 
to  give  it  effect,  according  to  its  rational  spirit  and  meaning. 
He  contended  that  for  all  purposes  of  administration,  it  was  to 
go  into  effect  on  the  1st  day  of  January,  1850 ;  and  for  certain 
special  necessary  purposes,  it  went  into  effect  on  the  1st  of  Jan; 
uary  last.  He  admitted  that  this  position  could  not  be  main- 
tained by  its  literal  expression ;  it  was  necessary  that,  for  certain 
purposes,  it  should  take  effect  before  Januaiy,  1860.  The  27th 
section  repeals  all  provisions  of  law  and  charter  inconsistent  with 
tlie  act;  all  not  inconsistent  are  to  remain  in  force.  From  this, 
a  speck  may  be  got  to  redeem  the  act  and  construe  it  rationally. 
The  part  of  the  old  charter  and  laws,  as  to  administration,  may 
endure  till  January,  1850,  and  be  consistent  with  the  act  and 
its  spirit ;  they  may  remain  till  they  come  in  conflict ;  the  very 
letter  would  repeal  it  instantly.  He  contended  that  the  third 
section  showed  that  the  common  council,  of  which  the  act 
speaks,  is  not  the  present  common  council ;  and  covers  the  whole 
ground,  as  to  the  time  when  and  the  manner  in  which  the  act 
shall  take  effect.  They  are  not  to  enter  on  their  duties  till  Jan* 
uary,  1850,  not  before  they  are  bom.  The  defendants  have  a 
right  to  ask  a  natural  construction  of  these  incongruities ;  and, 
if  necessary,  to  rule  down  an  expression.  The  re-oi^nization 
refers  only  to  the  time  when  the  new  aldermen  shall  come  in ; 
it  was  the  aldermen  of  one  year,  not  those  of  two  years,  who 
failed  to  give  a  majority.  This  provision  does  not  apply  to  the 
present  common  council ;  and,  if  it  does,  the  assent  is  not  a  law 
or  ordinance. 

4.  As  to  the  pre-payment  of  compensation  for  supposed  or 
conseqtiential  damage,  Mr.  O'Conor  contended,  that  there  was 
nothing  in  the  incorporation  requiring  or  warranting  this.  The 
power  given  is  to  t(ike  the  land,  not  injure  it ;  it  gives  the  right 
to  take,  enjoins  the  duty  to  pay  for  it ;  to  do  so  simultaneously; 
requires  that  when  their  opertztions  injure  the  land,  they  must 
compensate  for  the  injury.  The  legal  principle  is,  that  no  more 
land  be  taken  than  is  necessary.    The  injury  or  damage  roust 
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be  phymeol*  For  land  physvcaUy  effected)  apprawers  w»,j  b« 
appointed ;  for  instance,  in  the  case  of  digging  through  a  bil]» 
or  taking  down  or  damaging  a  house ;  these  ar^  physical,  not 
consequential  injuries.  The  injury  meant,  is  injury  by  the  op^ 
ercUian  of  the  work,  not  injury  to  a  man's  busineis ;  not  conse- 
quential, as  meant  by  the  counsel  for  the  plaintiffs*  The  own- 
ers may  be  injured,  and  the  property  not  injured ;  that  injury 
to  property  is  meant,  otherwise  an  absoluU  absurdity  is  in- 
volved. 

6.  It  is  not  a  condition  preeedent^  but  a  privilege  to  the  com* 
pany,  to  include  the  injury  in  the  appraisement ;  for  consequen- 
tial injury,  they  would  be  liable ;  may  run  the  risk  as  others 
would ;  they  would  be  trespassers,  and  where  immediate  physi- 
cal injury  would  result,  migh(  be  restrained.  Possibly  this 
might  be  the  case  here.  {See  the  defendant^  act  of  incorpor^ir 
turn,  and  the  ease  of  Bloodgood  v.  The  Mohawk  ^  Hud,  R 
J2.  Co,  18  Wend,  9.)  The  resolution  in  that  case  was  adopted 
as  a  principle  of  law ;  the  judgment  of  the  court,  that  pre-pay- 
ment  is  necessaiy,  was  reversed.  The  resolution  is  authority ; 
for  if  the  legislature  had  not  the  power  to  authorize  the  laying 
the  road  in  the  streets,  the  decision  of  the  point  of  pre-appraise- 
ment,  &c,  was  unnecessary ;  the  principle  of  the  resolution  is  in- 
volved in  the  decision. 

6.  As  to  the  objection  that  it  is  a  nuisance,  or  a  purpresture, 
see  8  Dana,  299,  for  a  definition  of  the  latter,  and  the  affidavit 
of  Mr.  Goddington,  to  prove  the  contrary.  H  rails  do  not  con- 
stitute a  purpresture.  The  railroad  is  a  great  public  benefit. 
The  greater  portion  of  the  community  are  accommodated  there- 
by ^  and  the  fact  that  a  small  number  of  people  are  inconveni- 
enced does  not  constitute  the  road  a  nuisance.  Those  who  ride 
in  their  own  carriages,  or  whose  business  is  injuriously  affected 
by  the  ^ayii^g  of  the  rails  in  the  streets  are  a  minority.  Rail- 
roads are  a  pai'|L  of  the  history  of  the  times ;  we  have  by  it  a 
connection  with  the  great  west,  by  the  Harlem  railroad ;  it  now 
runs  to  the  very  vestibule  of  justice,  (the  City  Hall ;)  it  is  the 
present  common  law ;  Chancellor  Kent  has  observed  that  it  wa$ 
the  comfort  of  his  old  age.    Lamp  posts  and  cobble  stones  are 
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aBCbnt,  but  it  can  not  therefore  be  said  that  they  are  useful, 
lUNT  that  improyements  are  not  therefore  to  be  admitted.  Imr 
proTements  for  accommodation  must  be  admitted ;  unless  on  the 
whole  detrimental  to  the  community.  Though  shocking  aeei* 
dents  by  raihoad  will  occur,  yet  by  comparison  they  will  be 
found  less  attended  by  these  than  other  ways  are.  The  comr 
mon  law  adapts  itself  to  the  age ;  if  a  railroad  cause  injury,  eht 
remedy  by  action  on  the  case  is  sufficient ;  that  railroads  in 
themselves  are  not  pernicious,  see  8  Dana,  299,  and  9  PaigBj 
171. 

7.  To  a  moderate  extent,  diminishing  the  accommodati«i 
of  the  public,  for  the  better  accommodation  of  a  larger  portion 
of  the  public,  does  not  involve  the  invasion  of  private  right  or 
public  right.  (6  jB.  ^  C  566.)  There  must  be  some  authority 
and  principle  governing  the  use  of  highways  by  every  species  of 
carriage,  which  the  legislature  may  authorize,  and  may  be  sus- 
ceptible of  introduction  on  the  highways.  It  may  be  improper 
to  admit  steam  in  the  streets,  but  that  question  is  not  before  the 
court.  The  carriage  is  a  car  somewhat  longer  than  an  omni* 
bus ;  each  car  has  its  distinct  pair  of  horses ;  it  is  propelled  by 
horoe  power  as  other  omnibuses,  and  when  a  foot  passenger  or 
ea  riage  is  desirous  of  passing,  it  is  exactly  known  where  it 
comes  and  travels.  Not  so  with  omnibuses ;  they  sweep  the 
whole  street,  liable  to  be  on  you  at  any  place,  and  so  as  to  any 
other  carriage.  True,  railroads  have  a  track  which  may  not  at 
some  times  be  as  easy  to  pass  over  as  other  parts  of  the  streets, 
but  no  serious  difficulty  is  proved.  The  court  is  capable  of  look^ 
ing  into  the  matter  themselves. 

8.  Corruption  in  the  defendants'  witnesses  has  been  imputed, 
but  of  this  there  is  no  evidence.  The  affidavits  s&y  the  railroad 
will  be  a  depreciation  to  property ;  but  the  defendants'  affidavits 
prove  the  contrary.  Mr.  West,  one  of  the  plaintiffs,  thinks  it 
will  be  a^  Injury ;  his  landlord  thinks  otherwise,  and  correctly, 
for  at  the  end  of  the  lease  of  Mr.  West  the  property  will  ad- 
vance, and  Mr.  West  can  not  then  get  the  property  at  as  low  a 
rent  as  now.  In  this  confficting  state  of  facts,  the  court  can  not 
say  the  road  is  a  nuisance.    (4  Mylne  ^  Craig,  249.)     The 
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court  of  chancery  will  not  interfere  with  the  opinion  of  publio 
functionaries,  unless  it  interferes  wilh  private  rights.  (6  Paige^ 
134.)  The  opinions  of  persons  not  experts,  are  not  entitled  to 
weight  The  opinion  of  the  common  council  is,  that  the  opin- 
ions of  persons  who  were  not  experts  were  against  the  defend* 
ants,  but  the  opinions  of  experts  were  in  their  favor. 

9.  This  is  not  a  proper  case  for  a  preliminary  injunction ;  the 
right  to  interfere  is  on  dubious  equity ;  if  wrong,  the  defendants 
are  liable  to  indictment  and  suit.  (2  Story^s  Eq,  Jur.  922  to 
934,  n.  1 ;  254  of  4/A  ed.  6  Paige,  563.  7  John.  Ch.  Rep. 
336.  4  Paige,  248.  4  John.  Ch.  Rep.  65.  9  Paige,  23.  1 
Barh.  Ch.  Pr.  37,  608.  4  Paige,  248.)  The  prayer  of  the 
bill  is  for  an  injunction,  not  for  a  preliminary  injunction ;  if  it 
should  be  that  private  rights  are  invaded,  that  fact  must  be  es- 
tablished by  proofs,  at  the  trial ;  if  so  found,  the  damage  can  be 
compensated  fully,  by  ordinary  proceedings  at  law ;  if  otherwise, 
it  would  be  impossible  to  compensate  the  company  if  the  injunc- 
tion be  issued.  If  the  running  is  unlawful,  all  persons  are  Ua- 
ble,  criminally  and  civilly;  all  who  are  connected,  all  the 
officers  and  agents ;  and  this  gains  force,  because  it  is  not  the 
railroad  company  and  the  plaintiffs  who  sue  in  the  contest,  but 
the  company  and  all  the  concurring  adjacent  proprietors  and 
the  plaintiffs  and  the  non-concurring  proprietors,  and  the  latter 
portion  alone  can  suffer  by  the  company, 

D.  Lord,  for  the  defendants.  1.  The  time  when  this  appli- 
cation for  injunction  was  made,  being  over  a  month  after  the 
sanction  by  the  corporation  of  the  city  was  given,  (it  was  on 
Sept.  36tb,  and  the  complaint  was  sworn  to  on  Oct.  3l8t,)  it  was 
too  late.  If  the  plaintiffs  forbore  till  the  rails  were  laid,  and  till 
the  time  when  an  injunction  would  be  severely  injurious,  it  was 
their  own  fault.  And  although  for  final  relief,  the  complaint 
might  be  well  founded,  yet,  on  this  ground,  it  would  not  justify 
a  motion  for  a  temporary  injunction.  {Hodgkinson  v.  The 
L.  I.  Railroad  Co.  not  reported.) 

2.  No  authority  exists  for  granting  a  preliminary  injunctiqa; 
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the  iojunction  sought  for  is  not  agsdnst  running  the  cars,  but 
against  the  road. 

3.  The  object  of  the  road  is  the  pubUc  good,  not  private  ad- 
vantage  or  for  the  adjoining  inhabitants ;  it  is  to  increase  travel 
— ^it  is  for  the  whole  public ;  not  of  the  city  only — ^but  the  whole 
public.  It  may  be  inconvenient  for  carriages,  but  is  calculated 
to  promote  trade  and  commerce.  The  question  is  not  to  be  de- 
termined by  majorities.  As  to  nuisance  this  is  a  mixed  question 
of  law  and  fact ;  and  not  for  opinion.  The  fact  must  be  stated. 
All  concede  that  this  rail  can  be  passed ;  it  is  a  track  in  the 
middle  of  the  street ;  carriages  can  only  be  damaged  by  rapid 
passing,  not  by  moderate  passing,  as  the  law  requires. 

4.  The  railroad  is  not  a  nuisance ;  it  can  be  laid  without  be- 
ing such,  in  the  streets.  They  have  been  laid  in  almost  every 
street  and  village  in  the  Union — ^Boston,  Philadelphia,  Balti- 
more, Washington :  the  idea  of  compensation  was  never  urged. 
If  so  decided,  the  decision  would  disturb  more  property,  and  do 
more  to  retard  the  advancement  of  the  country  than  any  other 
single  judgment  could  occasion.  After  the  act  of  incorporation 
this  road  can  not  be  called  a  nuisance ;  the  mode  of  construct- 
ing it  is  not  pretended  to  be  such ;  and  public  acts  can  not  be 
ridden  over  because  private  property  is  taken. . 

5.  The  illegality  of  the  consent  or  non-consent  of  the  corpo* 
ration,  does  not  entitle  the  plaintiffs  to  the  injunction,  because 
such  illegality  or  non-consent  does  not  make  the  road  a  nuis- 
ance ;  the  corporation  exceeding  their  power,  does  not  thereby 
make  a  nuisance ;  nor  confer  power  to  obtain  an  injunction. 

6.  The  assent  of  the  corporation  is  not  an  act  of  legislation ; 
it  is  a  mere  right  of  veto  or  assent.  This  is  not  legislation ;  it 
is  only  to  legalize,  as  in  the  case  of  a  will,  &c.  requiring  assent 
to  a  marriage. 

F.  B.  Chitting^  in  reply.  1st  Would  the  company,  without 
the  authority  of  the  corporation,  have  had  the  right  to  lay  their 
railroad  in  the  streets  ?  2d.  If  they,  without  such  authority,  had 
not  such  right  or  capacity,  have  the  corporation  so  legislated  as 
to  have  conferred  such  right  or  capacity  upon  them ;  and  3d.  If 
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th*y  hfttre  not  so  legislated,  have  the  plaintiffs  the  right  to  apply 
to  stay  them  in  breaking  up  the  streets  ?  The  object  of  the  aoC 
of  the  legislature  was  only  to  receive  the  concurrence  of  the  city 
corporation :  for  without  such  concurrence,  the  act,  as  to  the 
city,  is  void — is  void  for  want  of  providing  for  pre-pajrment  of 
compensation  to  those  injuriously  affected  or  damaged.  Th4 
legislature  has  not  the  right  so  to  convert  the  streets,  with* 
out  the  consent  of  the  corporation,  unless  pre-payment  be  first 
made ;  and,  if  without  such  permission  the  company  lay  the 
rails,  the  ovrnets  have  a  right  to  enjoin  them.  (6  John.  Ch.  429.) 
As  to  the  second  question — after  referring  to  {  4  of  the  char- 
ter of  the  company,  and  to  }  5  of  the  law  of  1848,  he  contended 
that  the  assent  or  consent  (both  words  are  used  in  the  statutes,) 
requires  legislative  action — not  executive^  or  judicial  action. 
It  is  equivalent  to  the  grant  of  an  incorporeal  hereditament  to 
the  defendants^  to  carry  out  the  purposes  of  the  charter ;  this 
power  resides  in  the  two  boards  under  one  or  the  other  of 
the  city  charters ;  consent  can  only  be  given  by  authority  d 
both ;  which  consent  of  both  constitutes  the  act  of  legislation ; 
and  when  completed  by  the  concurrence  of  the  mayor,  it  be* 
comes  a  law — is  binding ;  it  is  equivalent  to  the  word  authority ; 
primitively,  the  word  asseni  means  to  concede;  and  to  concede 
is  to  grant.  As  to  the  4th  section  of  the  city  charter  of  1849, 
a  difference  is  atledged  between  the  word  law,  the  word  ordi- 
nance, and  the  word  resolution.  The  defendants  contend  that 
an  ordinance,  or  resolution  may  be  passed  by  a  mere  majority 
of  the  members  present  of  the  respective  boards  of  the  conmion 
council ;  that  it  is  then  valid,  though  not  passed  by  a  majority 
of  all  the  members  elected !  By  referring  to  the  old  charter,  and 
the  various  sections  in  this  charter,  the  latter  is  capable  of  a  rear 
sonable  construction.  (He  here  read  §  10' of  the  old,  and  }  6  of 
the  new  charter ;  the  latter,  to  show  that  the  word  law,  as  em- 
ployed therein,  was  meant  to  include  ordinances  and  resolutions 
as  well  as  general  laws.  The  sectionf  provides,  that  unless  the 
mayor  shall  mtum  a  r^stluiion  within  a  specified  time,  a(>- 
proved  or  disapproved,  it  shall  beck>me  a  law,)  lie  fifrther  ooi^ 
tended,  that  the  spirit  and  intent  of  the  clause  requiring  a 
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joriiy  of  all  the  members  elected,  to  pass  laws,  ordinances  and 
resolutions,  and  requiring  the  mayor  to  have  the  privilege  of 
approving  or  disapproving,  was  to  prevent  hasty  legislation; 
that,  if  improper,  the  mayor  might  return  it,  tinth  his  reasons 
for  disapprobation ;  that  they  might,  with  those  reasons  before 
them,  re-consider  the  subject,  before  finally  deciding  upon  it ; 
and  that,  as  to  this  act  of  assent,  the  charter  of  1849  was  in  op- 
eration when  the  resolution  in  question  was  passed ;  and,  in 
support  of  this  he  anedyzed  and  examined  the  several  sections 
of  the  act ;  read  the  27th  section,  repealing,  in  express  terms,  the 
7th  section  of  the  charter  of  1830,  and  the  sections  repealing  all 
provisions  of  law  and  charter  inconsistent  with  the  act  of  1849, 
and  the  section  declaring  that  the  law  of  1849  should  go  into 
effect  on  the  1st  of  June  of  that  year,  and  contended,  therefore, 
that  the  4th  section,  requiring  the  vote  of  all  the  members  elected 
to  pass  resolutions,  (or  laws,  as  contended  by  the  defendants) 
went  into  effect  on  the  last  mentioned  day ;  that  the  provision 
in  the  6th  section  referring  to  the  12th  and  13th  sections  of  the 
old  charter,  meant,  the  mocfe  of  sending  it  to  the  mayor,  and  by 
inserting  the  words  <<  and  sent  to  the  mayor,"  which  is  the  fair 
implication  of  the  provision,  the  intent  is  truly  expressed,  and 
the  true  construction  given.  Unless  that  construction  be  adopt- 
ed, there  is  no  provision  for  sending  the  ordinance  to  the  mayor ; 
or  two  modes  of  legislation  exist,  one  with  the  privilege  of  veto 
to  the  mayor,  and  one  not  But  with  the  construction  above 
mentioned,  the  act  is  reconcilable,  and  is  similar  to  the  provis- 
ions of  the  state  constitution.  It  leaves  the  resource  of  a  re- 
consideration, with  the  reasons  for  objection.  To  take  away  the 
mayor's  power  of  veto,  would  be  a  fundamental  change,  never 
contemplated  by  the  framers  or  passers  of  the  act ;  a  decision 
that  such  is  the  effect  of  it,  would,  indeed,  astonish  the  whole 
community.  Every  purpose  of  public  policy  requires,  that  the 
section  requiring  a  majority  of  all  the  members  elected,  (the  4th 
section)  should  take  effect  on  the  day  last  mentioned ;  and  there 
is  no  conflict  or  incongruity  in  giving  it  immediate  effect 

If  the  company  work  any  part  of  the  street,  supposing  the  law 
and  the  assent  of  the  corporation  of  the  city  legal,  it  can  only 
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be  on  pre-payment  of  the  compensation  for  the  injury,  conse- 
quential or  immediate ;  and  unless  pre-payment  be  made,  the 
owners  are  entitled  to  the  injunction.  Under  the  cessions  from 
the  church,  the  owners  are  cestui  que  trusts,  who  have  paid  full 
value ;  having  a  spe<^ial  interest,  a  special  right,  having  paid 
more  than  the  public  at  large.  As  to  so  much  of  the  street  as 
was  opened  by  law,  the  expense  was  compulsorily  paid  by  the 
owners ;  because,  as  was  alledged,  they  derived  a  special  benefit, 
not  paid  for  by  the  public  at  large ;  they  had,  therefore,  a  spe- 
cial right  to  complain.  Assuming  that  the  plaintiffs'  lands  were 
injured,  or  injuriously  affected,  the  owners  are  entitled  to  com- 
pensation ;  and  if  so,  they  are  entitled  to  pre-payment.  Waiving, 
for  the  present,  the  common  law  principle,  that  he  who  so  uses 
his  property  as  to  do  damage  to  his  neighbor,  must  answer  for 
it,  the  argument  of  the  defendant  is,  that  no  compensation  can 
be  given  unless  there  is  a  physical  damage,  as  a  bank  caving  in, 
or  a  house  destroyed  by  the  operation  of  constructing  the  road. 
In  the  acts  of  incorporation,  four  cases  of  injury  are  mentioned ; 
lands  taken ;  damages  to  lands  adjoining ;  to  houses  thereon ; 
property  affected  by  any  operatfon  connected  therewith.  Lands 
injuriously  affected  are  included ;  the  injury  must  be  compensa- 
ted for,  and  by  pre-payment.  For  instance,  in  the  case  of  a  rail- 
way between  the  wharf  and  the  land ;  the  wharf  is  affected ; 
there  is  no  difficulty  in  describing  the  damage ;  the  acts  provide 
for  it ;  the  jury  are  to  take  a  view,  that  by  ocular  demonstration, 
remoie  claims  of  consequential  injury  be  not  interposed ;  if  the 
claim  is  imaginary  the  jury  will  so  find  it,  {See  the  Massaehur 
setts  Railway  Act,  Rev.  Stat.  Mass.ZU;  3  Mete.  380;  6  Id. 
368;  1  Gale  ^ Damson,  B89]  6  Ad.  ^EUis,366;  26  Wend. 
462 ;  2  John.  Ch.  162 ;  1  Adol  ^  EUis,  168,  776.)  Pre-pay- 
ment of  compensation  was  indispensable.  It  has  been  said  by 
the  opposing  counsel  that  the  case  in  18th  Wendell  has  settled 
the  right  of  the  public  to  take  private  property ;  and  that  the 
commw  law  is  founded  on  a  system  which  constitutes  its  glory ; 
that  it  is  expansive,  aod  adapted  to  the  improvement  of  the  age. 
7he  right  of  the  public  to  take  private  property,  by  paying  just 
compensation  for  it,  and  by  pre-payment  and  the  declaration 
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aboff*  mMitioiied,  as  to  the  common  law,  Mr.  Cnttiiig  a^ed  to ; 
hot  he  protested  against  the  doctrine  of  taking  the  property  of 
tee  to  give  it  to  another ;  when  the  common  law  shall  expand 
so  fiur,  it  will  become  necessary  to  shrink  it  In  the  days  of  Ld. 
Goke^  to  do  so  would  haTO  been  indictable;  if  it  is  necessary  to 
take  or  injuriously  affect  private  property,  just  compensation 
must  flfst  be  made ;  and  the  act  of  taking  it  even  for  public 
use,  should  be  jealously  watched.  In  England,  the  example  of 
the  judiciary  was  worthy  of  all  admiration  and  imitation,  in 
standing  by  the  rights  of  property,  though  connected  with  an 
arbitrary  government  which  was  burdened  with  a  mighty  debt 
The  colossal  power  of  England  is  maintained,  in  consequence 
e€  the  upright,  fearless  and  firm  manner  of  the  judges,  in  admin- 
istering the  law ;  though  mighty  influences  surround  them,  they 
have  uniformly  required  that  compensation  by  pre-payment  be 
made  for  private  property  taken  for  public  use.  As  to  the  ob- 
jection that  the  complaint  does  not  pray  for  a  preliminary  in- 
jimction ;  it  is  in  fact  for  such  an  injunction,  and  that  it  may 
be  made  perpetual :  the  prayer  is  for  both  kinds.  The  assertion 
that  the  injunction  should  not  issue,  because  the  defendants 
may  be  indicted  for  a  nmsance,  is  not  tenable ;  for  indictment 
is  an  act  of  public  justice,  the  prosecution  here  is  for  private 
rights — and  for  this  he  referred  to  the  authorities  cited  by  Mr. 
Sandford.  It  is  said  that,  now  that  the  rails  are  down,  the  in- 
jury to  the  defendants  (if  the  injunction  issues)  will  be  irrepara- 
ble. This  cannot  be,  for  they  then  can  go  to  Canal-street — at 
which  street  the  New  Haven  Railroad  stops ;  and  if  it  were  so^ 
it  is  their  own  fault ;  the  rails  were  put  down  after  full  notice 
as  to  plaintiffs'  rights,  and  (except  as  to  Canal-street)  after  the 
complaint  was  prepared  and  served ;  they  were  put  down  with 
railroad  speed — ^large  bodies  of  men  were  employed  night  and 
day ;  if  they  had  no  right  before,  they  have  no  right  since  the 
rails  were  down  to  use  the  street ;  and  again,  it  is  doubtful  if 
the  complaint  could  be  maintained  if  made  before  the  nuisance 
was  commenced ;  the  motion  should  be  granted  on  its  broad 
merits.  The  decision  should  be  made  on  the  broad  princijdes  of 
justice ;  the  case  is  entitled  to  the  gravest  and  most  careful  con- 
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aideratioD;  it  involve  great  fundamental  principles^  which 
should  be  boldly,  fearlessly,  and  correctly  met,  not  left  as  open 
questions,  nor  evaded,  and  not  decided  by  the  subordinate  and 
immaterial  consideration,  as  to  whether  the  rails  are  down,  or. 
were  put  down  before  or  after  the  complaint  was  made,  or  be- 
fore or  after  notice  of  the  plaintiffs'  rights. 

There  cannot  be  a  doubt  that  there  is  a  practical  encumbrance 
in  the  streets,  an  embarrassment  created,  which  if  unauthorized 
should  be  removed.  Is  there  a  doubt  that  it  is  a  nuisance  ? 
Even  if  the  company  had  the  right  to  lay  their  rails,  they  should 
so  have  laid  them  as  to  occasion  the  least  possible  injucy. 

Jones,  P.  J.  The  acts  of  the  legislature  referred  to  by  the 
plaintiffs  in  their  complaint,  authorized  and  empowered  the 
stockholders  of  the  Hudson  River  Railroad  Company  to  construct 
a  single,  double,  or  treble  railroad,  or  way,  between  the  cities  of 
New- York  and  Albany,  commencing  in  the  city  of  New-Tork, 
with  the  consent  of  the  corporation  of  that  city,  and  passing 
through  the  counties  therein  mentioned,  and  ending  at  some 
point  on  the  Hudson  river,  in  the  county  of  Rensselaer,  c^poate 
the  city  of  Albany,  to  be  laid  with  an  iron  rail  of  the  weight 
therein  mentioned,  and  to  transport,  take,  or  carry  any  property 
and  persons  upon  the  same,  by  the  power  and  force  of  steam,  of 
animals,  or  of  any  mechanical  or  other  power,  or  of  any  combi- 
nation of  them,  for  the  term  of  fifty  years  from  the  passage  of 
the  act  of  incorporation.  The  4th  section  of  the  act  authorized 
them,  after  one  half  of  the  capital  stock  should  have  been  sub- 
scribed, and  five  per  cent  thereof  paid  in,  to  exercise  the  powers 
and  privileges  conferred  upon  them  by  the  act ;  and  that  there- 
upon the  directors  might  appoint  an  engineer  or  engineers,  and 
cause  to  be  made  such  examinations,  surveys  and  maps  for  the 
said  railroad  as  might  be  necessary  to  the  selection  by  them,  o( 
the  most  eligible  line  or  lines  for  the  location  of  the  road,  but 
requiring  that  the  same  be  located  within  the  limits,  and  in  the 
manner  therein  prescribed;  and  providing  that  the  directors, 
after  such  examinations  and  surveys  were  made,  should  select, 
and  by  certificates  drawn  on  suitable  maps,  under  their  hands 
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aad  seals,  designate  the  line,  course,  or  way  they  might  deem 
most  advantageous  for  the  said  railroad,  which  certificates  should 
be  filed  in  the  oflices  for  that  purpose,  described  in  the  said 
BCi ;  and  that  the  line,  course  or  way  so  selected  and  certified, 
should  be  the  line,  course  or  way  on  which  the  said  corporation 
should  construct  or  make  the  said  railroad.  The  same  section 
of  the  act  provides  and  directs  that  the  said  directors  may  locate 
their  said  railroad  on  any  of  the  streets  or  avenues  of  the  city  of 
New- York,  westerly  of  and  including  the  Eighth  avenue,  and 
on  or  westerly  of  Hudson-street,  provided  the  assent  of  the  cor- 
poration of  said  city  be  first  obtained  for  such  location,  and  said 
railroad  company  should  not  infringe  upon  the  rights  or  privi- 
leges of  the  Harlem  Railroad  Company  theretofore  incorporated. 

By  the  7th  section  of  the  act,  the  said  railroad  company  or 
corporation  was  empowered  to  purchase,  receive,  and  hold  in  fee 
simple  such  real  estate  and  other  property  as  might  be  necessary 
in  accomplishing  the  objects  of  the  incorporation ;  and  also  to 
receive,  take  and  hold  such  voluntary  grants  and  donations  of 
real  estate  and  other  property  as  might  be  given  them  to  aid  in 
the  construction,  maintenance  and  accommodation  of  said  rail* 
road,  but  which  real  estate  should  be  held  and  used  for  those 
purposes  only. 

By  the  10th  section  of  the  act,  the  corporation  was  empow- 
efed  by  their  engineer  or  agent  to  enter  upon  any  lands  or  water 
for  the  purpose  of  making  surveys,  and  by  their  engineers 
or  agents  to  enter  upon,  take  possession  of,  and  use  all  such 
lands  and  real  estate  as  might  be  necessary  for  the  construction 
and  maintenance  of  the  said  railroad,  and  the  accommodations 
required  appertaining  thereto,  but  that  all  real  estate  thus  entered 
upon  not  voluntarily  granted  or  given  should  be  purchased  by 
the  corporation  of  the  owners  at  the  price  to  be  mutually  agreed 
upon  between  them.  And  in  case  an  agreement  could  not  be 
made  between  said  corporation  and  the  owners  of  any  property 
which  might  be  required  for  said  purposes,  or  which  might  be 
affected  by  any  operation  connected  therewith,  the  compensation 
to  be  made  therefor  should  be  ascertained,  assessed  and  paid  in 
the  manner  prescribed  by  the  act. 
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By  the  act  of  Febraaiy  10th,  1838,  further  to  atnead  the  ori- 
ginal act,  compensation  is  to  be  made  for  the  lands,  real  estate^ 
and  property  thus  taken  possession  (rf*  and  used  for  these  pur« 
poses,  and  not  voluntarily  given  to  or  purchased  by  them,  in  the 
manner  following :  The  corporation  may  present  a  petition  to 
the  proper  court,  setting  forth  the  same,  and  praying  for  the  ap- 
pointment of  commissioneis  to  ascertain  the  compensalioQ  to 
be  made  therefor ;  and  the  court,  on  such  application  and  due 
notice  of  presenting  the  same,  are  to  appoint  five  competent  and 
disinterested  persons  commissioners  to  ascertain  such  compensa- 
tion, who  after  hearing  the  parties  and  viewing  the  premises, 
shall  ascertain  and  certify  the  compensation  proper  to  be  made 
to  the  owners  and  parties  interested,  for  the  land,  real  estate,  and 
property  so  to  be  taken  or  injuriously  afiected,  as  aforesaid,  with- 
out any  deduction  or  allowance  on  account  of  any  real  or  sup- 
posed benefit  or  advantage  which  such  owners  and  parties  in- 
terested may  derive  from  the  constructien  of  said  road.  The 
commissioners  are  to  make,  subscribe,  and  file  in  the  office  indi- 
cated by  the  act,  a  certificate  of  their  said  ascertainment  and  as- 
sessment, containing  a  description  of  the  premises  for  which  such 
compensation  is  to  be  made ;  and  the  court,  upon  such  certifi- 
cate and  proof  that  such  compensation  in  the  sums  certified  haa 
been  paid  to  the  parties  entitled  thereto,  or  deposited  in  bank  as 
authorized  by  the  act,  shall  make  and  cause  to  be  entered  in  its 
minutes  a  rule  describing  the  lands,  d&c.  such  ascertainment  of 
compensation,  with  the  mode  of  making  it,  and  such  payment 
or  deposit  of  the  compensation  as  aforesaid,  a  certified  copy  of 
which  is  to  be  recorded  in  the  offices  indicated  by  the  act,  in  the 
like  manner  and  with  the  like  eflfect  as  if  it  were  a  deed  of  con* 
veyance  from  the  said  owners  and  parties  interested,  to  the  said 
corporation;  and  upon  the  entry  of  such  rule  the  said  corporation 
shall  become  seised  in  fee  of  the  lands,  real  estate  and  property 
described  in  it,  or  required  to  be  taken  as  aforesaid  during  the 
continuance  of  the  corporation,  and  may  take  possession  of,  hold 
and  use  the  same  for  the  purposes  of  said  road,  and  thereupcm 
shall  be  discharged  from  all  claims  for  damages  by  reason  of  any 
matter  specified  in  the  said  petition,  certificate  or  rule  of  court 
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Under  these  powers,  privileges  and  provisions,  the  stockbdd- 
ers  proceeded  to  organize  their  corporation,  and  to  locate  the  line 
of  their  road,  and  in  some  sections  of  it  acquired  the  lands  and 
real  estate  required  for  the  constructicni  of  the  road  and  their 
track  thereon.  In  the  month  of  May,  1847,  availing  themselves 
of  the  power  and  provision  in  the  act  in  that  behalf  contained, 
the  company,  with  the  assent  of  the  corporation  of  the  city, 
located  their  said  railroad  on  the  Eleventh  avenue  of  the  city 
€f  New-York  to  Thirty-second-street,  and  thence  through  other 
streets  and  avenues  to  imd  through  West-street  to  Canal-street ; 
and  afterwards,  on  the  14th  Hay,  1849,  applied  to  the  common 
council  for  the  assent  of  the  corporation  of  the  city  to  lay  a 
double  track  railroad,  and  run  their  trains  of  cars  from  the  Tenth 
avenue  through  Fourteenth-street  and  Hudson-street  to  Cham- 
bers-street The  board  of  aldermen,  on  the  1st  day  of  Aug^ust, 
1849,  by  a  vote  of  eight  members  in  the  affirmative,  against  five 
m^nbers  in  the  negative,  passed  a  resolution  to  the  effect  that 
the  defendants,  the  Hudson  River  Railroad  Company,  be  autho- 
rized to  lay  down  a  double  track  of  rails,  with  suitable  curves 
and  turn-outs,  from  the  northerly  line  of  Canal-street,  at  West- 
street,  through  Canal  and  Hudson  streets  to  Chamber»«treet, 
under  the  direction  of  the  street  commissioner,  and  subject  to  all 
the  restrictions,  obligations  and  provisions  of  the  ordinance 
authorizing  said  company  to  lay  down  rails  to  Canal-street 
The  president  of  the  board  objected  to  the  resolution  as  not  be- 
ing in  conformity  to  the  provisions  of  the  new  or  amended  city 
charter,  and  that  it  could  not  be  sent  to  the  board  of  assistant 
aldermen  as  having  passed  the  board  of  aldermen.  From  his 
decision  an  appeal  was  taken,  and  by  a  like  vote  of  eight  mem- 
bers to  five  the  appeal  was  sustained,  and  the  resolution  declared 
to  be  adopted.  It  was  then  sent  to  the  board  of  assistant  alder- 
men for  concurrence.  The  board  of  assistant  aldermen  concur- 
red in  the  resolution  by  a  vote  of  thirteen  members  in  the  affir- 
mative to  four  in  the  negative,  and  it  was  afterwards  approved 
by  the  mayor  of  the  city.  The  company,  by  their  agents,  pur- 
suant to  the  assent  given  them  by  the  said  resolution,  commenced 
to  lay  down  the  double  track  of  their  said  railroad,  under  the 
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direction  of  the  street  commissioner,  in  and  along  Canal-street, 
between  West  and  Hudson-streets,  and  were  preparing  to  con- 
tinue the  same  to  and  through  Hudson  to  Chambers-street,  when 
the  plaintiffs  took  their  incipient  measures  to  arrest  the  work  as 
unauthorized  by  law,  and  injurious  to  them ;  complaining  of  it, 
moreover,  as  a  nuisance,  and  averring  that  real  estate  and  prop- 
erty vested  by  law  in  them  had  been  taken  for  the  location  and 
construction  thereof,  without  making  compensation  to  them 
therefor.  The  double  track  of  rails  occupy  about  16  feet  of  the 
middle  or  center  of  Canal  and  Hudson-streets,  and  in  some  parts 
of  Hudson-street,  between  Duane  and  Chambers  streets,  ap- 
proach to  within  about  seven  feet,  and  at  one  place  it  is  said  to 
about  four  and  a  half  feet  from  the  side  walk.  A  number  of 
affidavits  have  been  read  by  the  plaintiffs  for  the  purpose  of 
showing  that  the  double  track  of  rails  obstructs  and  impedes 
the  crossing,  and  the  free  and  full  use  of  the  streets ;  that  it  in- 
juriously affects  their  property  in  various  ways,  and  that  it  is  a 
nuisance  to  them,  seriously  impairing  the  value  of  lots  fronting 
thereon,  and  endangering  the  safety  of  life.  These  chaiges  and 
complaints  are  repelled  by  affidavits  on  the  part  of  the  defend- 
ants, which  represent  the  railroad  as  a  desirable  improvement,  of 
great  public  utility,  creating  no  injurious  obstructions  to  the  use 
of  the  streets  for  ordinary  purposes,  causing  no  danger  to  those 
using  the  same,  and  free  from  the  objection  of  injury  or  inconven- 
ience to  the  owners  and  occupants  of  tenements  and  lots  fronting 
the  streets  through  which  it  passes.  It  is  affirmed,  and  not  de- 
nied, that  the  location  of  the  track  from  West  through  Canal 
and  Hudson  to  Chambers-street,  and  the  laying  down  of  the  rails 
therein,  was  commenced  by  the  agents  of  the  company  before 
the  plaintiffs'  complaint  was  served  upon  them ;  but  it  is  con- 
ceded that  the  same  was  done,  with  notice  of  the  objections'  of 
the  plaintiffs  thereto,  and  that  the  operation  of  laying  down  the 
rails  was  continued  after  service  of  the  plaintiffs'  complaint  upon 
them.  This  court  is  asked  for  an  order  or  injunction  restrain- 
ing the  said  defendants  from  laying  down  a  double  track  of  railS| 
or  any  track  of  rails,  single  or  double,  of  any  kind  whatever, 
from  West-street  through  Canal  and  Hudson  to  Chamber^-stieety 
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or  any  where  within  the  said  limits ;  and  the  further  prayer  of 
the  plaintiffs  is,  that  the  said  order  or  injunction  be  perpetual, 
and  that  the  said  defendants  may  be  ordered  to  remove  and  take 
away  so  much  of  the  said  tracks  of  rails  as  they  have  laid,  or 
caused  to  be  laid  down  in  Canal-Street,  or  any  part  of  Hudson- 
street,  on  said  route  from  West  to  Chambers-street 

The  first  ground  of  complaint  is,  that  the  defendants  occupy 
grounds  for  the  track  of  their  railroad  laid  down  by  them  in  said 
streets,  which  belong  to  the  plaintiffs  either  in  fee  or  for  the  un- 
expired residue  of  terms  of  years,  which  have  been  taken  and 
used  without  compensation  to  them,  the  plaintiffs,  therefor,  or 
for  their  right  and  interest  therein.  The  answer  to  the  objec- 
tion is,  1st  That  no  lands,  real  estate,  or  property  within  the 
limits  of  those  streets,  have  been  taken  for  the  said  railroad,  but 
that  the  parts  of  said  streets  occupied  by  the  tracks  of  said  rail- 
road, are  so  occupied  and  used,  by  and  with  the  consent  of  the 
municipal  government  of  the  city,  to  which  the  regulation  of 
the  public  streets  of  the  city  belongs,  and  for  the  purposes  of 
travel  and  the  accommodation  of  the  public,  to  and  for  which 
the  lands  forming  the  street  were  dedicated  by  the  original 
owners  to  the  public,  or  purchasers,  or  acquired  under  and  by 
virtue  of  the  laws  of  the  state,  for  public  purposes.  And  2d. 
The  claim  of  the  plaintiffs  to  the  soil  and  grounds  within  the 
streets,  and  forming  the  same,  or  to  a  legal  estate  either  in  fee 
or  for  any  residue  of  any  terms  of  years  therefor,  is  contested 
by  the  defendants,  who  aver  and  insist  that  the  same  was  and 
is  vested,  wholly  and  exclusively,  in  the  corporation  of  the  city, 
subject  to  the  public  use  thereof  as  streets,  and  under  whom 
they,  the  defendants,  claim  to  occupy  and  use  the  same  for  the 
said  railroad.  The  plaintiffs  have  shown  no  title  in  themselves, 
or  in  any  or  either  of  them,  to  the  legal  estate,  either  in  fee  or 
for  any  lesser  estate  or  term  of  years,  in  any  part  of  the  lands 
or  soil  within  the  limits  of  HiidflOQ  or  Canal-street,  and  it  is  ad- 
mitted that  no  grant  or  lease  exists,  or  ever  did  exist,  to  them, 
in  express  terms  therefor ;  but  they  represent  that  they  respectr 
ively  ate  purchasers  of  the  lee,  or  lessees  or  assignees  of  leases 
for  terms  of  yeara,  of  and  for  lots  (ronting  to  the  said  streets. 
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and  bounded  thereon,  and  derive  such  their  titles  to  the  said  lots 
from  the  corporation  of  the  rector  and  inhabitants  of  the  city  of 
New- York,  in  communion  of  the  Protestant  Episcopal  Church 
in  the  state  of  New-York,  who  were  the  owners  and  proprietocB 
in  fee  simple  thereof;  and  they  insist  and  claim,  that  the  grants 
in  fee  or  leases  of  the  said  lots,  being  bounded  on  the  said  streets, 
by  operation  of  law,  extended  to  the  middle  or  center  of  the 
street,  and  passed  to  and  vested  in  the  grantees  or  lessees  the 
legal  estate  and  interest  in  the  parts  of  the  streets  in  front  of  the 
said  lots,  and  extending  the  width  of  the  lots  to  the  center  of 
the  street,  subject  to  the  dedication  of  the  same  to  public  uses, 
as,  and  for  a  street.  It  is  stated,  and  not  denied,  that  the  cor- 
poration of  the  rector  and  inhabitants  of  the  city  of  New- York, 
in  communion  of  the  Protestant  Episcopal  Church  in  the  state 
of  New-York,  prior  to  the  year  1797,  were  in  the  possession,  and 
claimed  to  be  of  right  the  sole  and  exclusive  owners  in  fee  simple 
of  a  large  tract  of  land  in  the  city  of  New-York,  extending  from 
Chambers-street  to  and  beyond  Canal-street,  within  which 
Hudson-street  from  Chambeis  to  Canal-street  was  included. 

• 

and  which  had  been  laid  out  into  streets  and  lots  as  mentioned 
in  the  complaint,  that  the  said  tract  of  land  was  from  time  to 
time,  as  the  compact  part  of  the  city  extended,  at  different  times 
laid  out  by  the  said  rector,  (fee.  the  said  owners  thereof,  into 
lots  and  streets,  for  city  purposes,  and  that  Hudson-street  from 
Duane-street,  then  called  Barley-street,  to  Canal-street,  was  one 
of  the  streets  so  laid  out  and  designated  for  a  public  street ;  and 
that  the  lots  of  land  so  laid  out,  and  which  fronted  on  said 
Hudson-street,  or  some  of  them,  were  sold  and  conveyed  by  the 
said  corporation  of  the  rector,  d&c.  to  purchasers  in  fee,  or  leased 
to  lessees  for  terms  of  years,  and  that  the  same  were  in  and  by 
the  deeds  or  leases  thereof^  fronted  to  and  bounded  on  the  said 
street. 

It  is  not  denied  that  the  grantees  and  lessees  acquired  by 
their  grants  and  leases  a  right  of  way  in  and  over  the  street  <» 
which  their  lots  were  bounded,  commensurate  in  its  duration 
with  the  estate  in  the  premises  granted  or  leased  to  them  there- 
by.   Those  streets  gave  them  their  access  to  those  lots,  and 
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were  necessary  for  their  use  and  accommodation,  in  the  enjoy- 
ment of  their  said  lots,  and  the  appropriation  and  application  of 
the  same  to  the  purposes  of  residence,  and  business  operations. 
Whether  the  legal  estate  in  the  soil  of  the  street,  in  case  the 
same  resided  in  the  grantors  at  the  time  of  the  sale  and  convey- 
ance or  lease  thereof,  would  by  operation  of  law  pass  to  and 
yest  in  the  purchaser  in  fee,  or  the  lessee  for  the  term  granted 
by  the  lease,  or  not,  is  a  question,  which  in  any  view  of  the 
case,  does  not  arise,  and  is  not  necessary  to  be  examined  in  the 
present  case,  and  I  express  no  opinion  upon  it.  The  complaint 
states  that  the  land  laid  out  for  Hudson-street,  from  Barley- 
street  to  the  pasture  farm  at  Moore-street,  on  the  north  side  of 
the  intended  square  called  Hudson  Square,  and  being  in  width 
90  feet,  designated  on  a  map  of  the  same  by  the  corporation  of 
the  rector,  &c.  as  and  for  a  street,  was  by  an  instrument  in  wri- 
ting under  the  corporate  seal  of  the  said  corporation,  andbearing 
date  the  20th  June,  1797,  granted  and  conveyed  by  the  said 
corporation  of  the  rector,  &c.  for  the  consideration  expressed 
therein  of  five  dollars,  to  the  mayor,  aldermen,  and  commonalty 
of  the  city  of  New-York,  to  the  intent,  nevertheless,  and  in  trust 
that  the  said  streets  be  kept  open  for  the  use  of  the  citizens  of 
the  city  of  New- York  forever.  And  that  the  said  corporation 
of  the  rector,  &c.  by  another  instrument  in  writing,  duly  exe- 
cuted under  their  corporate  seal,  and  bearing  date  the  first  day 
of  December,  in  the  year  1813,  after  recitiug  that  by  recent  reg- 
ulations relative  to  public  streets,  divers  pieces  of  land  belonging 
to  them  between  North  Moore,  and  Christopher  streets,  were 
intended  to  be  used  as  public  streets,  and  that  they  had  agreed 
to  grant  and  cede  the  same  for  that  purpose,  in  consideration 
of  receiving  to  their  own  benefit  a  certain  other  piece  of  land 
theretofore  used  as  a  highway,  and  no  longer  intended  to  be  so 
used,  did,  in  consideration  of  the  said  agreement,  and  of  the 
sum  of  one  dollar  therein  expressed,  grant,  bargain,  sell,  and 
convey  unto  the  mayor,  aldermen,  and  commonalty  of  the  city 
of  New-York,  among  other  pieces  or  parcels  of  land,  the  piece 
therein  described  as  Hudson-street,  with  the  breadth  of  ninety 
feet  from  Christopher-street,  to  the  line  of  the  lands  of  Anthony 
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liapeRaoli  and  from  WaUfr«treet  with  the  same  breadth  to 
Yestry-street,  and  then  with  a  breadth  of  86  feet  6  inchea  t» 
North  Moore-street,  to  have  and  to  hold  the  same,  unto  the  said 
mayor,  &c.  and  their  successors,  for  ever,  for  public  uses,  in  Uhe 
manner  as  the  other  streets  of  the  said  city  are  used.  Thesa 
deeds  are  before  us,  and  clearly  purport  to  convey  to  and  vest 
in  the  corporation  of  the  city  of  New- York,  the  lands  compostng 
the  parts  of  Hudson-street  therein  req)ectively  mentioned,  for 
public  use,  as  streets  of  the  city.  It  is  admitted  that  the  portion, 
of  said  Hudson-street  extending  from  Duane-street,  formerly 
Barclay-street,  to  Chambers^treet,  and  the  portion  of  said  Hud- 
son-street extending  from  Laight-street  across  Canal-street  to- 
Spring-street,  were  opened  by  the  mayor,  aldermen,  and  oom- 
monalty  of  the  city  of  New- York,  under  and  by  virtue  of  the 
powers  and  authority  conferred  upon  them  by  the  act  of  the 
legislature  of  the  state  of  New-York  in  that  respect,  in  the  com- 
plaint mentioned,  and  that  the  value  of  the  lands  taken  to  form 
those  portions  of  said  Hudson-street,  were  assessed  upon  and 
paid  by  the  owners  of  lots  and  property  deemed  to  be  benefited 
thereby,  as  in  the  said  complaint  mentioned,  and  not  by  the 
corporation  of  the  city.  The  portion  of  Canal-street,  between 
Hudson  and  West  streets,  is  understood  to  have  been  also 
opened  by  the  corporation  of  the  city,  under  and  by  virtue  of 
the  powers  and  authority  conferred  upon  them  by  law,  and  the 
value  of  the  lands  taken  for  the  purpose  of  forming  the  same 
assessed  upon  and  paid  by  the  owners  and  parties  interested  in 
the  lots  and  parcels  of  land  deemed  to  be  benefited  thereby,  in 
proportion  to  the  benefit  and  advantage  thereof  to  them  respect- 
ively, and  no  part  of  the  same  to  have  been  paid  by  the  corpo- 
ration of  the  city.  But  it  is  expressly  enacted  and  provided  by> 
the  acts  of  the  legislature,  authorizing  the  corporation  to  cause 
public  streets  to  be  laid  out  and  opened,  and  the  lands  of  indi- 
viduals to  be  taken  for  the  purpose,  and  the  value  of  the  lands 
so  taken  to  be  assessed  upon  the  persons  benefited  by  the  im- 
provement, that  on  the  final  confirmation  of  the  report  of  the 
commissioners  of  estimate  and  assessment  in  the  premises,  the 
mayor,  aldermen,  and  commonalty  of  the  city  of  New-York^ 
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fimn  become  and  be  seised  in  fee  of  all  the  lands,  cenexnent^ 
here£tanients  and  premises  in  said  report  mentioned,  thai  shall 
or  may  be  so  required  for  the  purpose  of  laying  out  and  opening 
the  said  street  so  laid  out  and  opened,  or  for  the  purpose  of  ex- 
tending, enlarging,  or  otherwise  improving  the  street  so  to  be 
extended,  enlarged,  or  improved,  and  that  the  said  mayor,  &c. 
may  thereupon,  or  at  any  time  thereafter,  take  possession  of  the 
same,  in  trust,  nevertheless,  that  the  same  be  appropriated  and 
kept  open  for,  or  as  part  of  a  public  street  for  ever,  in  like  man- 
ner as  the  other  public  streets  in  the  said  city  are,  and  of  right 
ought  to  be.  The  plaintifls  can  consequently  have  or  claim 
no  right  or  title  to  the  legal  estate  of  the  portions  of  Hudson 
and  Canal  streets  taken  by  the  corporation  of  the  city,  by  au- 
thority of  law,  for  the  purpose  of  laying  out  and  forming  or 
opening  the  same.  They  have,  I  think,  shown  no  su£Bcient 
title  or  right  in  themselves,  to  those  parts  of  Hudson-street  laid 
out  by  the  corporation  of  the  rector,  and  inhabitants  of  the  city 
of  New- York,  in  communion  of  the  Protestant  Episcopal  Church 
in  the  state  of  New- York,  and  dedicated  by  them  to  public  uses 
as  a  street.  That  corporation,  by  the  deeds  mentioned  in  the 
complaint,  conveyed  the  lands  forming  those  portions  of  that 
street  to  the  mayor,  aldermen,  and  commonalty  of  the  city  of 
New- York,  and  vested  the  same  in  them  and  their  successors 
for  ever,  in  trust,  for  public  uses  as  a  street.  Two  of  the  plain- 
tiff, Rohr  and  Stewart,  state  their  tenements  and  lots  to  front 
on  Canal-street,  the  former  as  being  held  in  fee,  the  latter  for 
the  residue  of  thirteen  years  of  an  unexpired  term.  Neither  of 
them  can  have  any  pretence  of  claim  to  the  legal  estate  and 
title  to  the  lands  taken  to  lay  out,  form,  and  open  Canal-street. 
The  other  three  plaintiffs,  Susannah  Drake,  Andrew  Bowden, 
and  William  West,  state  their  premises  to  be  on  Hudson-street; 
of  these,  Susannah  Drake  represents  her  tenements  to  consist 
of  a  lot  with  a  three  story  dwelling  house  thereon,  in  fee  simple, 
on  the  west  side  of  Hudson-street,  now  known  as  No.  141  Hud- 
son-street, the  sources  or  origin  of  her  title  are  not  disclosed  in 
the  complaint,  but  it  is  stated,  and  not  denied,  that  she  acquired 
her  right  to  the  fee  in  thf*  yoar  1S21,  wliich  was  long  suhsequent 
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to  the  coDTeyance  of  the  street  to  the  corporation  of  the  dty: 
She  represents,  however,  that  those  under  whom  she  claims, 
and  from  whom  she  derives  her  title,  had  a  previous  lease  for 
the  term  of  99  years,  given  in  1804,  long  before  the  deed  to  the 
city  corporation.  That  lease  is  stated  to  have  been  given  to 
the  lessees  therein  named,  and  to  have  come  by  divers  mesne 
assignments  to  the  said  Susannah  Drake  and  two  other  persona. 
The  co-assignees  are  not  before  the  court ;  they  are  not  parties 
to  the  suit,  and  do  not  complain  of  the  railroad.  They  proba- 
bly have  now  no  interest  therein,  and  she  has  become  and  is 
the  sole  owner  of  the  whole.  She  claims  to  be  the  owner 
thereof,  and  in  the  complaint  alledges  herself  to  be  seised  thereof 
in  fee ;  and  as  respects  her,  she  by  accepting  a  conveyance  in 
fee  of  the  lot,  has  suspended  the  lease  and  extinguished  all  the 
right  and  interest  under  it.  Whatever  may  have  been  her  right 
to  the  legal  title  to  the  lauds  within  the  limits  of  the  streets, 
under  or  by  virtue  of  the  lease  held  by  her  as  assignee,  as  to 
which  we  purposely  avoid  all  inquiry,  those  rights  were  com- 
mensurate only  with  the  leasehold  interest.,  The  fee  of  the  land 
subject  to  the  lease,  if  it  attached  thereto,  wa3  in  the  corporation 
of  the  rector,  <Scc.  and  was  conveyed  b}^  them  to  the  mayor,  &a 
of  the  city.  When  she  accepted  the  deed  and  took  the  fee,  the 
lease  was  necessarily  merged  or  discharged,  and  the  leasehold 
interest,  as  to  the  lot  conveyed  to  her,  merged  in  the  fee  and 
extinguished.  She  took  the  lot  in  fee,  but  could  not  take  the 
fee  of  the  land  comprised  within  the  limits  of  the  street,  for  that 
had  been  already  conveyed  to  and  vested  in  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New-York ;  the  extinguishment 
of  the  term  left  the  fee  freed,  and  discharged,  from  it  and  the 
lease,  for  the  benefit  of  her,  the  said  Susannah  Drake,  the  gran- 
tee of  the  lessee,  as  to  the  lot ;  and  for  the  benefit  of  the  city 
corporation,  the  grantees  of  the  fee  of  the  laud  within  the  street, 
as  to  the  land  within  said  streets.  The  clause  in  the  deed  of 
conveyance  to  her,  the  said  Susannah  Drake,  importing  that  it 
was  subject  to  all  subsisting  rights  under  the  lease,  can  not  vary 
the  case  :  it  could  only  refer  to  the  other  co-owners  of  the  lease- 
hold interest,  and  to  rights  compatible  with  the  estate  in  fee. 
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Again ;  in  whomsoever  the  title  to  the  land  within  the  street 
may  have  been  vested  and  had  resided,  all  parties  agree  that 
the  land  itself  had  been  dedicated  by  the  corporation  of  the  rec- 
tor, &c.  the  former  owners  thereof,  to  the  public  as  a  street,  for 
public  uses  as  such»    Whether  that  dedication  was  by  the  deed 
to  the  mayor,  aldermen  and  commonalty  of  the  city  of  New- 
York,  vesting  the  title  in  them  in  trust  for  those  public  purposes, 
or  by  the  act  and  operation  of  la3dng  out  their  said  lands  com- 
prising the  streets  into  city  lots,  and  designating  the  streets  on 
the  map  thereof,  and  by  the  sale  and  lease  of  lots  fronting 
thereon  to  purchasers  and  lessees,  thereby  rendering  the  dedi- 
cation thereof  irrevocable,  the  right  of  the  public  to  the  use 
thereof  as  a  public  street,  would  be  equally  clear,  vested  and  ir- 
revocable, and  however  the  fee  might  vest,  the  present  right  as 
well  of  the  public  at  large  as  of  the  owners  of  property  fronting 
on  and  bounded  by  the  street,  whether  the  legal  title  continued 
in  the  original  proprietors  or  passed  to  the  purchasers  of  the  lots, 
or  vested  in  the  corporation,  would  be  to  the  free  use  and  bene- 
fit of  the  street,  for  the  purposes  of  a  public  street  of  the  city ; 
and  the  same  could  be  diverted  therefrom  or  appropriated  to  any 
other  use  or  purpose  by  neither.    The  city  corporation,  on  the 
assumption  of  the  title  being  clearly  vested  in  them,  would  be 
equally  unauthorized  and  without  the  legal  capacity  to  discon- 
tinue or  close  the  same  as  a  street,  unless  under  the  special 
powers,  and  in  the  cases  and  on  the  terms  prescribed  by  law, 
and  any  enclosure  thereof,  or  obstruction  amounting  to  an  ex- 
clusion therefrom,  of  those  entitled  to  the  use  thereof,  or  so  im- 
peding them  therein  as  to  injuriously  affect  their  pursuits  or 
interests  in  reference  thereto,  would  be  a  nuisance,  abatable  or 
punishable  as  a  nuisance,  by  or  at  the  instance  of  those  who 
might  be  specially  endangered  or  aggrieved  thereby.     That 
these  plaintiffs  have  rights  in  these  streets,  and  an  interest  in 
the  maintenance  of  them  in  their  integrity,  is  undeniable ;  it  is 
equally  clear  that  the  right  and  interest  they  have  in  them  con- 
sists in  the  use,  benefit  and  enjoyment  of  them  as  public  streets 
or  highways,  for  the  legitimate  uses  and  purposes  of  streets  of 
the  city»    They  have  no  private  or  exclusive  right  to,  or  prop- 
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erty  in,  the  use  or  enjoymeot  of  them.  The  legal  title  to  Che 
land,  subject  to  the  public  use  if  they  possessed  it,  would  gire 
them  no  right  to  divert  it  to  private  uses,  or  to  preclude  the 
public  or  individuals  from,  or  obstruct  or  embarrass  them  in,  the 
use  thereof  for  legitimate  purposes,  in  any  mode  or  manner, 
though  new  or  of  recent  invention  or  introduction,  if  allowed  by 
law  and  consistent  with  the  object  and  purpose  of  such  dedica- 
tion. The  corporation  of  the  city,  acting  by  the  common  coun- 
cil, have,  by  the  provisions  of  the  charter  of  the  city,  never 
abrogated  and  yet  in  force,  and  other  laws  applicable  thereto, 
the  management  and  regulation  of  the  public  streets,  and  of  the 
use  of  them  for  the  trusts  and  purposes  of  the  dedication  or  es- 
tablishment of  them,  and  always  have  been,  and  now  are,  in 
the  constant  habit  of  exercbing  those  powers  over  them,  and  in 
reference  to  them.  They  prescribe  the  width  of  the  side  walks 
and  of  the  carriage  way,  license  the  partial  and  temporary  use 
of  parts  of  them  for  necessary  private  purposes ;  permit  or  pro- 
hibit special  uses  for  particular  objects,  and  direct  the  mode  and 
manner  of  pitching  and  paving  them,  and  the  laying  and  lead- 
ing of  sewers  and  pipes  in  and  through  the  same,  under  the  snr- 
face  thereof,  for  various  purposes  of  puUic  or  private  use,  and 
constructing  and  building  vaults  under  the  same  for  public  use, 
and  granting  to  others  the  right  and  privilege  of  building  or 
constructing  vaults  under  the  surface  thereof,  for  private  uses, 
for  and  upon  adequate  consideration  paid  to,  and  received  by, 
them  therefor.  It  may  not  be  out  of  place  here  to  observe,  that 
it  would  seem  to  be  necessary,  or  highly  expedient,  that  for 
those  purposes  the  legal  title  to  the  land  or  soil  should  reside  in 
the  city  corporation,  and  that  it  has  hitherto  been  the  received 
opinion  that  the  same  was  vested  in  them.  Under  the  colonial 
government,  and  during  its  continuance,  the  lands  occupied  by 
the  streets  previously  laid  out,  were  understood  and  su[^>osed  to 
be  vested  in  the  crown,  subject  to  the  use  of  them  as  streets ; 
and  the  state  succeeding  the  crown^  in  the  ownership  thereof, 
the  same,  and  the  right,  title  and  interest  of  the  peopb  therun, 
were,  by  an  act  of  the  legislature  passed  many  years  ago,  TestBd 
in  the  corporation  of  the  city.    The  act  of  1813,  pursuing  the 
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same  policy,  provided  and  declared  that  the  lands  taken  for  the 
opening  of  the  streets,  avenues  and  squares,  laid  out  by  the 
commissioners  for  laying  out  the  city  into  streets  and  avenues, 
and  all  the  lands  required  and  taken  for  forming  and  opening 
streets,  avenues,  squares  and  places  in  the  parts  of  the  city  not 
laid  out  by  the  said  commissioners  into  streets,  avenues  and 
squares,  should,  when  taken  for  any  of  the  said  purposes,  be 
vested  in  the  said  mayor,  aldermen  and  commonalty  of  the  said 
city,  wlio  should  become  seised  of  the  same  in  fee,  in  ti-ust  for 
the  uses  and  purposes  of  public  streets,  avenues  and  squares, 
and  that  the  persons  benefited  thereby,  to  whom  the  sums  paid 
therefor,  should  be  assessed  and  be  by  them  paid,  should  have 
no  other  right,  title  or  interest  therein,  than  the  right  to  use  the 
same  as  streets  and  avenues  in  common  with  their  fellow  citi- 
zens and  the  public  at  large,  and  the  special  accommodation 
and  convenience  which  they  acquired  from  their  contiguity 
thereto.  It  would  seem  somewhat  strange  that  lands  ceded,  or 
otherwise  dedicated  to  and  for  public  uses  as  streets,  should  take 
a  different  direction,  and  the  title  thereto,  if  it  passed  out  of  the 
original  owners,  become  vested  in  the  purchasers  of  the  lots 
fronting  to  and  bounded  by  the  same,  and  not  in  the  corpora- 
tion of  the  city.  But  which  ever  rule  should  be  applied  to  such 
ceded  and  dedicated  lands,  whether  the  title  thereto  continues 
in  the  original  proprietors  or  vests  in  the  owners  of  the  lots 
fronting  to  the  same,  or  in  the  corporation  of  the  city,  the  trusts 
of  them  are  the  same — they  are  to  be  and  continue  for  ever 
public  streets  and  avenues  for  the  convenience  and  accommoda- 
tion of  the  owners  of  tenements  and  lots  bordering  upon  them, 
and  the  use  and  benefit  of  the  public  at  large.  How  then  could 
these  plaintifis,  in  any  aspect  of  th6  legal  title  and  ownership 
of  the  land  subject  to  these  public  uses  and  trusts,  be  entitled 
to,  or  claim  compensation  for,  those  lands  as  belonging  to  them, 
and  as  being  required  and  taken  for  public  uses?  The  lands 
forming  the  streets  wherein  th^  tracks  of  the  railroad  are  laid, 
have  not  been  taken,  and  are  not  required  to  be  taken  for  the 
construction  of  the  road ;  they  are  used,  and  the  rails  laid  down 
upon  them  for  the  railroad,  by  the  permission  of  the  corporation 
Vol.  VII.  68 
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of  the  city,  to  whom  the  lands,  subject  to  the  trust  for  public 
uses  of  them,  belong,  or  at  any  rate,  the  right  and  duty  of  regu- 
lating them  appertains.  They  still  continue  streets,  for  the  use, 
benefit  and  accommodation  of  the  plaintiffs,  and  their  fellow 
citizens,  and  the  public  at  large.  A  leading  use  and  purpose 
of  a  public  street  is  for  travellers  and  others  to  pass  and  repass 
on  and  over  the  same,  with  horses,  carriages  and  other  vehicles, 
and  on  foot.  All  parties  must  concur  in  that  definition,  as  ap- 
plicable to  the  right  of  way  over  the  public  streets  of  the  city ; 
and  does  not  the  railroad,  with  its  cars  propelled  by  the  appli- 
cation of  steam,  or  by  animal  power,  come  equally  within  the 
definition,  as  the  cartj  carriage  or  omnibus  drawn  by  animals? 
It  is  a  new  mode  of  Using  the  street,  but  it  is  still  an  use  of  it 
for  passing  and  repassing  throUgii  it,  with  a  vehicle  for  the  car- 
riage of  passengers  and  of  goods  and  freights ;  and  the  use  of 
the  street  by  cars  with  passengers  is  equally  in  the  cixercise  of 
the  acknowledged  right  thus  to  traverse  the  street  with  car- 
riages as  the  use  of  them  by  other  vehicles  for  similar  purposes. 
But  the  plaintiffs  controvert  the  validity  of  th^  assent  df  the  cor- 
poration to  the  defendants  to  lay  down  the  rails  and  run  the 
trains  of  cars  through  those  streets^  and  insist  that  the  opera- 
tions of  the  defendants  in  that  respect  are  Unauthorized,  and 
acts  of  trespass  upon  the  public  rights,  l^he  act  of  incorpora- 
tion, it  is  said,  requires  them  to  obtain  the  consent  of  the  corpo- 
ration of  the  city,  and  makes  that  assent  a  conditidU  precedent, 
and  indispensably  necessary  to  the  right  to  locate  their  tracks 
on  the  public  streets,  and  use  the  same  for  the  purposes  of  their 
railroad ;  and  it  is  denied  that  any  valid  assent  of  that  body 
has  ever  been  obtained  for  that  purpose.  It  is  conceded  that  a 
resolution  has  been  passed  by  both  boards  of  the  common  coun- 
cil, and  approved  by  the  mayor  of  the  city,  purporting  to  give 
the  assent  of  the  corporation  thereto,  but  the  plaintiffs  insist  that 
such  assent,  to  be  valid  and  operative,  must  be  given  by  a  law, 
or  by  a  resolution  having  the  force  and  effect  of  a  law  of  the 
corporation,  and  that  by  the  amended  charter  of  the  city,  re- 
cently adopted,  a  majority  df  £Lll  the  members  elected  to  each 
teatd  oC  the  common  council  must  concur  in  the  passage  of  a 
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law,  to  make  it  effectual ;  and  it  is  admitted  that  a  majority  of 
all  the  members  elected  to  each  board  of  aldenqen  did  not  agree 
to  the  paasage  of  this  resolution.  By  the  4th  section  of  the  act 
entitled  an  act  to  amend  the  charter  of  the  city  of  New-York, 
passed  Api'il  2d,  1849,  it  is,  among  other  things,  enacted  that 
each  board  may  originate,  ao^end,  concur  in,  or  reject,  any  law, 
ordinance,  or  resolution,  but  no  law  shall  pass  either  board  ex- 
cept by  a  majority  of  the  members  elected.  The  resolution 
giving  to  tl^e  defendants  ^he  assent  of  the  corporation  to  lay  the 
rails  and  run  their  cars  from  West-street  through  Canal  and 
Hudson  streets  to  Chambers-street,  did  not  pass  the  board  of  alder- 
men by  a  majority  of  the  members  elected ;  the  number  of  mem- 
bers elected  being  eighteen,  and  the  resolution  passing  by  a  vote 
of  eight  members  in  the  affirmative,  against  five  in  the  negative. 
If,  then,  this  amended  charter  was  in  operation  at  the  time 
the  vote  was  takeq  on  this  resolution ;  and  that  resolution  was 
a  law  within  the  meaning  of  that  provision  of  the  act,  and  if 
the  assent  of  the  corporation  \o  the  location  of  the  railroad  in  a 
public  street,  must,  to  be  effectual,  he  by  a  law  of  the  corpora- 
tion, then  as  the  assent  of  the  corporation  was  n^ot  given  to  the 
defendants  to  locate  their  railroad  in  a  public  street  of  the  city, 
the  location  of  the  same  in  Canal  and  Hudson-street,  was  unau- 
thorized, and  without  the  assent  of  that  body.  But  to  this  the 
defendants'  counsel  reply;  first,  that  the  legislative  powers, 
under  the  amended  charter,  do  not  commence,  and  ftre  not  to  go 
into  operation  until  January  next,  and  that  the  assent  now  giv- 
en is  to  be  by  the  corporation  as  it  existed  before  and  at  the  time 
the  amendatory  act  was  passed.  And  secondly,  that  the  reso* 
lution  giving  the  assent  was  not  a  legislative  act  or  law  requir- 
ing a  majority  of  the  membei-s  elected,  to  pass  it.  I  do  not  stop 
to  examine  these  antagonistical  allegations  and  claims ;  or  to 
inquire  whether  the  provisions  of  the  old  or  the  new  charter  ap- 
ply to  the  case ;  or  whether,  by  the  true  construction  of  the  new 
charter,  a  resolution  is  identical  with  a  by-law,  and  requires  the 
same  formalities  and  sanction  to  make  it  effectual.  A  by-law 
is  a  rule  or  law  of  a  corporation  for  its  government.  It  is  aa 
act  of  legislation,  and  the  solemnities  and  sanction  required  bjr 
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the  charter  for  its  passage  must  be  observed.  A  by-law  may  be 
in  the  form  of  a  resolution,  and  require  the  same  solemnities  to  pass 
it ;  but  a  resolution  is  not  necessarily  a  by-law.  It  may  be  the 
mere  assent  of  the  corporation  to  an  act  of  a  private  citizen, 
operating  upon  its  property  or  affecting  its  corporate  rights  or  fran- 
chises, or  a  license  to  a  citizen  to  use  property  or  to  exercise  a  priv- 
ilege. Why  not  to  the  use  or  exercise  within  its  limits,  of  rights, 
powers  or  privileges  conferred  upon  a  party  by  the  legislature  on 
condition  of  obtaining  such  assent  of  the  city  government? 
Can  such  assents  be  in  any  just  sense  of  the  expression  termed 
or  deemed  laws  or  acts  of  legislation  of  equivalent  character  7 
A  corporate  body,  whether  specially  vested  with  the  power  of 
legislation  or  not,  has  inherently  the  power  to  make  necessary 
rules  for  its  government  and  operations,  and  the  right  to  assent 
to  rightful,  and  ratify  or  confirm  unauthorized  acts  of  others 
affecting  its  interests,  whether  favorably  or  unfavorably.  That 
consent  may  be  manifested  by  some  act  of  the  body  corporate, 
or  by  its  acquiescence  in  the  acts  of  others.  A  joint  resolution, 
simply  embodying  and  expressing  the  consent  to  be  given,  would 
seem  well  adapted  to  the  purpose,  and  a  formal  by-law  not  to 
be  necessary. 

But  if  a  by-law  was  necessary,  or  if  we  assume  the  resolu- 
tion before  us  to  be,  within  the  meaning  of  the  city  charter,  an 
ordinance  or  by-law,  and  to  be  inefTectual  and  inoperative  for 
want  of  the  assent  of  the  corporation  thereto,  by  reason  of  the 
failure  in  the  board  of  aldermoci  of  a  majority  of  all  the  mem- 
bers elected,  to  pass  it,  what  consequences  ensue  ?  The  railroad 
company  in  such  case  will  have  located  their  railroad,  and  laid 
down  their  rails  in  Canal  and  Hudson  streets,  without  the  as> 
sent  of  the  city  corporation  thereto.  Who  have  they  injured, 
and  whose  rights  have  they  violated,  by  their  unauthorized  acts? 
Who  has  a  right  to  complain  of  the  proceeding,  and  to  require 
the  offenders  to  desist  and  remove  the  rails?  I  assume  that  the 
soil  of  the  streets  is  vested  in  and  belongs  to  the  corporation  of  the 
city,  subject  to  a  trust  for  the  public  use  of  them  as  public  streets 
of  the  city,  or  that  to  them  alone  appertains  the  exclusive  right 
of  the  charge  and  regulation  of  the  same.     The  plaintiffs,  then, 
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can  not  complain  of  the  defendants,  and  treat  them  as  trespass- 
ers \ipon  the  lands  or  premises,  nor  require  that  compensation 
should  be  made  to  them  for  the  lands  within  and  forming  part 
of  those  streets. 

The  corporation  of  the  city,  as  the  owners  of  the  legal  title 
to  the  soil  of  the  streets,  if  they  be  so,  are  the  parties  alone 
whose  rights  of  property  are  violated,  or  whose  ownership  may 
be  said  to  be  usurped,  and  who  may  claim  the  right  to  have 
the  rails  removed,  or  the  use  of  the  street  vindicated  and  freed 
from  the  alledged  incumbrance,  or  the  proceedings  of  the  com- 
pany arrested  until  compensation  shall  be  made  for  the  grounds 
they  occupy.  The  city  corporation  impute  no  wrong  to  the  rail- 
road company  in  their  locating  their  railroad  in  those  streets, 
and  take  no  steps  for  the  removal  of  the  rails  as  having  been 
laid  down  without  authority.  They  acquiesce  in  the  acts  of  the 
company,  and  tacitly  give  their  assent  to  the  operation. 

But  the  plaintiffs  say  that  the  tenements  and  lots  fronting  to 
the  streets,  and  in  the  vicinity  of  them,  are  injuriously  affected 
by  the  railroad,  and  claim  that  they  were  entitled  to  a  just  and 
adequate  compensation  for  the  loss  and  damage  they  thus  sus- 
tained thereby,  before  the  defendants  could  have  had  the  right, 
or  can  be  allowed  by  law  to  lay  down  or  continue  the  tracks  of 
rails  in  those  streets ;  and  they  insist  that  the  said  tracks  of 
rails  ought  on  that  ground  to  be  removed,  and  the  continuance 
of  them  prohibited  by  the  order  or  injunction  of  this  court  until 
such  compensation  shall  be  made. 

By  the  act  of  184S,  further  to  amend  the  act  to  authorize  the 
construction  of  a  railroad  from  New-York  to  Albany,  the  Hud- 
son River  Railroad  Company  is  authorized  to  enter  upon,  take, 
and  use  all  such  lands,  real  estate  and  property,  as  may  be  ne- 
cessary for  the  construction  and  maintenance  of  the  said  rail- 
road, and  the  convenient  accommodations  appertaining  thereto, 
but  compensation  to  be  made  for  the  land,  real  estate,  and  prop- 
erty thus  taken  and  used,  and  not  voluntarily  given  to  nor 
purchased  by  the  company  in  the  manner  therein  directed ;  and 
the  act  then  provides,  that  whenever  the  said  corporation  shall 
not  have  acquired,  by  gift  or  purchase,  any  land,  real  estate  or 
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property,  so  required  as  aforesaid,  or  which  may  be  affected 
by  any  operation  connected  with  such  construction  and  main- 
tenance, the  same  may  be  taken  and  acquired  by  them,  and 
the  compensation  to  be  made  to  the  owners  and  parties  in- 
terested, ascertained  and  certified  in  the  manner  and  by  the 
process  therein  prescribed.  Now  these  provisions,  it  will  be 
observed,  are  calculated  and  intended  for  enabling  the  defend- 
ants in  cases  where  the  lands,  real  estate  or  property  required 
for  the  railroad,  can  not  be  obtained  by  gift  or  purchase,  but 
must  be  taken  adversely  to  the  owners,  or  withqut  their  coa- 
sent,  to  have  the  damages  and  compensation  assessed  and  ad- 
measured, which  they  are  required  and  bound  to  pay  and  make 
to  the  owners  and  parties  interested,  for  the  lands,  real  estate 
and  property  so  to  be  taken  for  the  construction  of  their  rail- 
road, under  and  in  virtue  of  the  right  of  eminent  domain  residing 
in  the  sovereignly  of  the  state.  They  are  inapplicable  to  caaes 
of  mere  consequential  damages  by  the  railroad  constructed  and 
made  on  land  belonging  to  the  railroad  company,  or  which  they 
are  permitted  and  allowed,  by  the  owners  and  proprietors  of 
them,  to  use  for  the  location  of  the  railroad,  and  the  laying 
down  of  the  rails  thereon,  to  the  lands  and  premises  of  other  per- 
sons to  which  no  direct  injury  or  c|£^mage  is  done  thereby,  or  by 
any  operation  connected  therewith.  When  lands  are  required  for 
the  location  and  construction  of  the  railroad,  which  can  not  be 
obtained  by  purchase,  and  must  be  taken  without  the  ccmsent 
or  against  the  wilt  of  the  proprietor,  the  principle  and  rule  of 
necessity  which  the  right  of  eminent  domain  alone  can  justify, 
must  be  applied,  and  the  amount  of  compensation  must  be  a&* 
certained  and  certified,  and  must  be  paid  to  the  parties  entitled 
thereto,  or  deposited  in  bank  for  them,  under  the  authority  of 
the  act  and  the  approval  of  the  court,  before  the  land  can  be 
taken  or  used,  or  any  eiitry,  other  than  for  surveys  and  exam- 
inations thereof,  can  be  made  thereon ;  and  in  such  cases  the 
defendants  are  authorized  and  allowed,  and  it  is  a  benefit  to 
them,  to  have  the  compensation  ascertained  which  they  are  to 
make,  as  well  for  the  lands  required  to  be  taken,  as  also  for  the 
damages  to  other  lands  by  the  operation  connected  with  the  niU 
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tObA  ;  to  the  end  that  they  may,  on  payment  of  the  sums  assess- 
ed thereupon,  be  discharged  from  all  claim  for  or  on  account 
thereof.  But  when  the  railroad  company  own  the  lands  on 
which  they  locate  their  railroad,  or  have  the  license  and  per- 
mission of  the  proprietors  thereof  to  locate  the  road  thereon,  they 
have  a  full  and  perfect  right  to  use  the  same  for  that  purpose, 
in  the  same  manner  and  to  the  same  extent  that  they  might 
rigMfuIly  use  then!  for  any  purpdse,  and  to  lay  down  the  track 
of  rails  and  run  their  trains  of  cars  over  the  same  by  right  of 
the  title  and  ownership  of  the  land  or  license  to  occupy  and  use 
it,  and  they  are  under  no  restraint  or  control  of  others  in  their 
use  thereof,  and  bound  only  to  the  observance  of  the  benign  and 
salutary  rule  and  injunction  of  law  so  to  use  their  own  as  not 
to  injure  the  property  or  premises  of  others,  or  to  injuriously  af*^ 
feet  them  as  regards  their  property,  personal  safety,  health,  or 
business  pursuits:  But  it  is  contended  that  the  acts  authoriz- 
ing this  railrdad,  cdntemplate  and  require  that  compensation  be 
in  all  cases  mad^  to  the  owners  and  parties  interested  in  any 
land  or  property  which  may  be  injuriously  affected  by  any 
operation  connected  with  the  said  railroad,  for  the  damages 
thereby  to  such  lands  and  premises  so  affected.  And  that  such 
damages  are  to  be  ascertained  by  appraisement,  and  to  be  paid 
to  the  partis  ttititled  thereto,  before  the  railroad  can  rightfully 
be  constructed,  or  the  rails  laid  on  the  line  or  route  selected  and 
designated  fof  the  same.  That  the  plaintiffs  are  entitled  to 
compensatidil  for  any  loss  or  damage  they  may  sustain  from  the 
railroad,  or  any  df  the  operations  connected  therewith,  is  not 
denied.  And  whenever,  and  as  often  as  any  such  loss  or  dam- 
age may  aris^  dr  accrue  from  any  such  cause,  the  plaintiffs,  or 
such  of  them  as  liuiy  sustain  the  same,  will  have  their  remedy 
therefor  by  action  at  law  against  the  defendants.  The  right 
and  privilege  granted  to  them  by  the  legislature  to  construa 
their  railrodd  on  such  line  or  route  as  they  may  select,  and  to 
lay  down  rails  and  run  trains  of  cars  thereon,  will  not  protect 
them  from  the  claim  of  those  whom  they  may  wrongfully  in- 
jure or  aggrieve  by  their  operations,  for  redress,  nor  be  any 
defence  to  actions  against  them  for  damages  from  any  such 
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cause,  by  the  parties  aggrieved.  But  the  plaintifls  insist  that 
they  are  not  bound  to  wait  until  the  loss  or  injury  the  railroad, 
or  any  operation  connected  therewith,  is  to  inflict  upon  them,  is 
actually  incurred,  but  that  the  same  is  so  certain  to  happen,  and 
will  necessarily,  if  permitted,  be  so  permanent  and  disastrous  to 
them,  and  has  already  been  so  sensibly,  though  as  yet  but  par-* 
tially  felt,  that  they  are  entitled  to  the  preventive  remedy  of  an 
order  or  injunction  of  this  court  interdicting  the  same  and^he 
further  continuance  thereof.  We  will  not  say  that  direct  and 
immediate  injuries  by  this  railroad,  or  any  operation  connected 
therewith,  though  located,  by  consent,  in  a  public  street  of  the 
city,  to  buildings  or  lands  contiguous  or  near  to  the  railroad 
track,  if  such  injuries  be  irreparable  or  permanent,  would  not  be 
within  the  scope  of  the  provisions  of  the  act,  and  the  defendants 
be  required  to  make  previous  compensation  for  the  same.  Nor 
will  we  say  that  they  might  not  be  restrained  from  any  opera- 
tion connected  with  their  said  railroad,  injuriously  affecting  any 
such  buildings  or  lands,  or  from  the  continuance  thereof,  until  such 
compensation  had  been  fiist  ascertained  and  made,  under  and  in 
pursuance  of  the  provisions  of  the  act  for  the  ascertainment  of  com- 
pensation to  parties  interested  for  injuriously  affecting  their  lands 
and  property ;  and  that  such  would  be  the  regular  course  in 
such  cases  may  perhaps  be  by  a  liberal  constmction,  inferred 
fi'om  the  provisions  of  the  act.  But  it  would  not  follow,  from 
such  construction,  that  contingent  future  damages,  or  indirect 
and  consequential  injuries  of  indefinite  amount,  not  capable  of 
estimate,  would  come  within  the  rule,  and  there  are  many  and 
weighty  reasons  against  extending  it  to  them.  Now,  are  not 
the  injuries  of  which  the  plaintiffs  complain,  of  that  character? 
They  complain  that  the  use  and  benefit  of  the  streets,  to  them, 
will  be  impaired  by  the  partial  occupation  of  those  streets  by  the 
railroad  tracks ;  that  the  value  of  the  tenements  and  lots  front- 
ing thereon,  for  business  operations,  is  diminished  by  the  at 
ledged  impediment  of  the  rails  to  the  crossing  of  the  streets,  and 
the  obstruction  thereby  of  the  free  passage  on  and  alcHig  the 
same  with  carriages  and  by  foot  passengers ;  and  they  suggest 
also,  and  complain  of  the  probable  desertion  of  their  stores  and 
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shops  by  their  customers,  by  reason  of  the  difficulties  and  danger 
of  access  to  them ;  and  in  addition  thereto,  they  anticipate  and 
complain  of  the  inconvenience  and  annoyance  to  themselves 
and  their  families  and  friends  from  the  perpetual  running  of  the 
cars  and  other  operations  of  the  railroad.    Numerous  affidavits 
are  introduced  by  the  plaintiffs  to  sustain  these  charges,  and 
they  are  met  by  affidavits  on  the  part  of  the  defendants  repel- 
ling them,  and  representing  the  railroad  not  only  as  free  from 
objections,  but  as  being  a  valuable  improvement,  useful  and  de* 
sirable  to  the  city  and  the  citizens.    Upon  these  confficting  affi- 
davits we  are  asked  to  form  our  conclusions  upon  the  questions 
of  fact  involved  in  the  controversy,  whether  the  railroad,  in  its 
occupancy  of  a  portion  of  the  centre  of  the  two  streets,  a^d  in 
its  operation,  is  liable  to  the  objections  preferred  against  it,  as 
productive  of  the  evils  to  those  within  its  immediate  influence 
which  are  ascribed  to  it,  or  is  unjustly  subjected  to  these  injuri- 
ous charges.    The  utility  of  the  railroad  as  a  great  public  im- 
provement, and  a  vast  convenience  and  accommodation  to  the 
city  and  the  public  at  large,  admits  of  no  question ;  but  these 
considerations  can  not  authorize  or  justify  its  encroachment 
upon  the  rights  of  any  portion  of  our  citizens.    The  interests 
of  the  individual  whose  property  may  be  injuriously  afiected, 
must  not  be  sacrificed  to  the  success  of  the  improvement  because 
it  is  desirable  and  of  value  to  the  public ;  but  he  is  to  be  indem- 
nified and  fully  compensated  for  his  loss  or  damage  thereby,  by 
the  public,  or  by  the  company,  which  profits  by  the  improve- 
ment   And  the  questions  are,  what  evils  these  plaintiffs  do  en- 
dure, and  what  damage  they  sustain  by  this  railroad,  and  in 
what  manner  these  evils  are  to  be  remedied  or  alleviated,  and 
just  compensation  made  for  the  damages  which  they  may 
sustain. 

The  plaintiffs  have  a  right  to  the  full  and  free  use  of  the 
street  on  which  their  tenements  Ax>nt,  for  access  to  their  dwel- 
lings, and  for  the  convenience  and  accommodation  of  their  resi- 
dences and  business  pursuits ;  but  they  can  claim  no  greater 
right  or  interest  in  the  streets  than  such  full  use  and  benefit  of 
them  as  public  streets.    All  other  citizens  have  an  equal  right 
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with  them  to  such  use  thereof,  as  public  streets,  and  the 
road  company,  as  part  of  that  public,  have  the  same  right  in 
common  with  others,  to  use  the  same,  under  the  rules  and  ref* 
ulations  prescribed  to  them  by  the  proper  authority  in  the  prem^ 
ises,  for  the  purposes  to  which  the  lands  forming  the  streets  were 
dedicated  to  the  public,  or  taken  by  the  corporation  for  puUic 
purposes.  The  tracks  of  the  railroad  are  laid  thereon,  for  ena- 
bling their  cars  to  pass  and  repass  on  and  along  the  same,  for 
the  carriage  of  passengers  and  the  transportation  of  goods  and 
freights,  and  such  is  the  acknowledged  use  and  purpose  of  all 
public  roads  or  highways.  It  is  a  new  mode  of  using  the  public 
street  or  way,  but  it  is  nevertheless,  a  mode  of  using  iu  We 
agree  that  the  lands  forming  the  streets  were  dedicated  to^e 
public,  or  vested  in  the  corporation  of  the  city  as  and  for  pv^c 
streets,  to  pass  and  repass  over  the  same  with  horses,  carriajges, 
and  vehicles  of  every  description,  as  well  as  on  foot,  and  as  well 
for  the  use  of  those  occupying  tenements  fronting  to  the  same 
for  access  to  their  dwellings  and  tenements,  and  the  accommoda- 
tion of  their  business  operations,  as  also  for  the  common  use  of 
all  others  having  occasion  to  use  the  same  as  public  streets  or 
highways.  But  we  can  not  agree  that  the  plaintifls,  or  those  from 
whom  they  derive  their  title  to  their  lots,  acquired  or  possess  any 
special  right  to,  or  interest  in  the  said  streets,  or  the  lands  form- 
ing the  same,  beyond,  or  in  exclusion  of  other  citizens,  except 
only  that  from  the  circumstance  of  their  tenements  and  lots 
fronting  upon  the  streets,  they  participate  more  largely  of  the 
use  of  them,  and  receive  greater  benefit  and  advantage  there- 
from than  other  citizens  whose  tenements  or  lots  do  not  front 
thereon.  Nor  can  we  agree  that  the  dedication  of  those  streets  to 
public  uses,  or  the  acquisition  of  them  by,  and  the  vesting  of  the 
legal  title  to  them  in  the  coqK)ration  of  the  city,  was  upon  any 
trust  or  purpose  that  the  use  and  mode  and  manner  of  using 
them  should  for  ever  be  and  remain  such  as  the  same  then  were, 
or  in  the  language  of  the  complaint,  ''in  the  usual  and  accus- 
tomed manner  of  using  and  passing  upon  public  streets  in  cities, 
in  use  at  the  time  of  such  dedication  or  acquisition  of  them,  as 
and  for  public  streets ; "  but  our  conclusion  is,  that  the  same 
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were  ao  dedicated  to  public  uses,  and  so  vested  in  the  said  cor* 
poration  upon  trast  that  the  same  should  be  kept  open  as  public 
streets  for  the  use  of  the  citizens  of  the  said  city  of  New-York, 
for  ever,  in  the  manner  in  which  streets  then  were,  or  should  at 
any  time  thereafter  be  beneficially  used  by  lawful  authority,  for 
the  purposes  of  public  city  streets.  The  regulation  of  the  streets 
we  understand  to  be  vested  in  the  common  council  of  the  city, 
and  that  the  manner  and  mode  of  using  the  same  for  the  pur- 
poee  and  conformably  to  the  trusts  of  the  same,  is  to  be  pre- 
scribed and  directed  by  them.  That  power,  rightly  exercised, 
while  it  keeps  the  streets  open  to  the  use  of  all  carriages  and 
vehicles  accustomed  to  use  them,  will  allow  any  new  species  of 
carriage  or  vehicle,  or  improved  mode  of  conveyance  of  greater 
convenience  and  speed  to  participate  in  the  use  of  the  same,  and 
the  street,  or  a  suitable  portion  of  it,  to  be  adapted,  as  far  as  the 
legitbaate  purposes  thereof  as  a  street  will  permit,  to  such  new 
mode  of  using  it — ^not  that  important  changes  should  be  lightly 
made,  but  new  and  improved  modes  of  use  may,  and  in  the  dis- 
creet and  prudent  exercise  of  the  power,  always  will  be  adopted 
and  appUed,  whenever  the  public  interest  may  require  it,  and 
the  same  can  be  done  consistently  with  the  trust  of  the  street 
for  the  pubtic  use  of  the  citizens,  and  without  encumberiug  the 
streets  to  the  prejudice  of  other  citizens,  or  precluding  them  from 
any  rightful  ase  thereof,  or  injuriously  impairing  such  use  there- 
of by  them.  Railroads  are  of  recent  introduction,  but  their 
great  and  acknowledged  advantages  ov^r  all  other  modes  of 
travel  and  land  carriage,  have  gained  for  them  a  popularity 
which  have  brought  them  into  extensive  use,  and  are  constantly 
yet  further  extending  their  adoption.  The  actual  existence  of 
them  in  other  cities,  and  the  example  of  the  Harlem  Railroad 
in  our  own  city,  which  has  now  been  in  successful  operation  for 
several  years  under  our  own  eyes,  conclusively  show  that  the 
use  of  them  in  the  streets  of  a  city,  if  properly  guarded  and  reg- 
ulated, is  compatible  with  the  trusts  of  public  streets,  and  the 
simultaneous  use  of  those  streets  by  other  carriages  and  vehicles, 
and  for  all  the  purposes  to  which  public  streets  are  dedicated. 
And  the  corporation,  with  a  prudential  care  and  regard  to  the 
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and  interests  of  the  citizois,  have  passed  an  oidioaaM 
for  the  goyemment  and  regulation  of  this  raiboad  in  the  use  of 
the  streets  wherein  they  are  permitted  to  locate  the  same,  to 
which  the  company  are  bound,  and  may  be  compelled,  to  con- 
form. To  the  corporation  application  for  relief  against  abuses 
of  the  privileges  the  defendants  enjoy,  may  at  all  times  be  madOi 
and  by  that  body  all  existing  grievances,  or  future  grievances, 
or  grounds  of  'complaint,  capable  of  remedy  or  redress,  may, 
and  we  trust  always  will,  receive  early  attention,  and  the  proper 
remedies  be  promptly  applied. 

But  the  plaintiffs  alledge  and  complain  that  obstructions  are 
created  by  and  consequent  upon  the  permanent  location  of  the 
Hudson  River  Railroad  in  the  streets  whereon  their  tenements 
front,  and  the  appropriation  of  parts  thereof  for  the  tracks  of 
rails  laid  or  intended  to  be  laid  thereon,  which  will  exclude,  or 
so  unreasonably  circumscribe,  the  use  thereof  by  them,  the 
plaintiffs,  in  the  usual  manner,  as  to  constitute  a  direct  invasion 
of  their  rights  as  owners  of  said  lots,  and  to  be  wholly  inconsist- 
ent with  the  objects  of  the  original  dedication  of  those  portions 
of  the  said  streets  to  public  uses,  and  they  insist  that  such  appro- 
priation of  said  parts  of  the  streets  to  the  use  of  the  defendants, 
is  a  purpresture,  and  the  rails  so  laid,  and  the  use  made  thereof 
by  the  defendants,  are,  and  will  be,  a  nuisance.  If  these  repre- 
sentations are  correct,  the  charges  founded  upon  them  would  be 
just,  and  the  plaintiffs  entitled  to  redress,  for  the  rules  of  law  do 
not  tolerate  either  purpresture  or  nuisance  in  or  upon  a  public 
street  or  highway.  But  do  these  tracks  of  rails  create  or  cause 
a  purpresture  on  any  part  of  these  streets  ?  or  is  the  use  of  them 
by  the  cars  running  upon  them,  in  any  just  sense  of  the  term, 
a  nuisance  ?  A  purpresture  is  the  encroachment  by  any  person, 
by  building  or  otherwise,  on  a  street  or  some  part  of  it,  or  such 
an  enclosure,  impediment  or  obstruction  of  it  thereby,  as  to 
amount  to  the  exclusion  and  hindrance  of  the  citizens  and  the 
public  from  the  full  and  beneficial  use  and  enjoyment  of  it  as  a 
public  street.  There  is  no  charge  against  the  defendants  of  any 
encroachments  by  actual  enclosure  of  any  part  of  either  of  these 
streets  for  the  uses  or  purposes  of  the  railroad  ;  but  they  aUedge 
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diai  heavy  iroii  rails  aie  inteoded  to  be  laid,  and  are  in  part  laid 
upon  and  along  the  centre  of  Ganatetreet,  from  West  to  Hud- 
son-atreet,  and  upon  and  aloi^  the  centre  of  Hudson-streety 
from  Canal  to  GhambenHitreet,  for  the  double  track  of  said  rail* 
road,  enclosing^  within  the  rails  ao  laid  16  feet  in  width  of  the 
middle  of  said  streets ;  but  which  allegation  they  qualify  and 
explain,  to  mean  that  the  heavy  iron  rails  are  designed  and  in- 
tended by  the  defendants  permanently  to  remain  upon  and 
occupy  and  encumber  said  portion  of  said  streets,  and  to  be  used 
by  the  defendants  only,  and  not  by  the  owners  of  lots  fixxiting 
to  the  streets,  or  by  the  pubUc ;  and  they  further  alledge,  that  the 
defendants  intend  to  use,  upon  each  of  the  said  tracks,  cars  and 
carriages  propelled  by  steam  or  otherwise,  of  the  width  of  about 
nine  feet  each,  and  in  great  numbers,  so  that  from  the  width  of 
the  cars  and  carriages,  and  the  length  and  number  thereof,  the 
manner  of  using  the  rails,  will  partially  exclude  the  owners  of 
lots  fronting  upon  the  streets,  and  the  public,  from  the  beneficial 
use  and  enjoyment  of  the  same  for  the  purposes  of  a  public 
highway  or  street,  or  for  the  individual  trade  or  commerce  of 
the  occupants  of  the  lots  fronting  thereon.  And  it  is  further 
stated  in  the  complaint,  or  the  affidavits  accompanying  the 
same,  that  the  species  of  rails  the  defendants  use,  and  intend  to 
use,  is  a  very  heavy  bar,  not  even  with  the  surface  of  the  street, 
and  not  the  flat  bar,  on  a  level  with  the  surface.  And  that  the 
dangers  and  difficulties  of  crossing  sucb  rails  with  carriages  and 
other  vehicles,  and  the  insufficiency  of  the  spaces  on  each  side 
of  said  tracks,  alledged  to  be  too  narrow  for  carriages  to  pass 
each  other  therein,  are  sucb,  that  if  the  running  of  the  cars  and 
carriages  of  the  defendants  on  their  said  tracks  should  not 
amount  to  a  constant  and  uninterrupted  use  thereof,  and  to  an 
entire  exclusion  of  others  therefrom,  it  will  most  unreasonably 
circumscribe  them,  the  plaintiffs,  in  the  use  of  said  streets,  to 
their  great  and  manifest  prejudice,  and  in  violation  of  their  just 
rights  as  such  owners  of  lots,  in  and  to  the  full  beneficial  use  of 
said  streets.  To  these  points  the  affidavits  of  the  witnesses  on 
the  part  of  the  plaintiffs  chiefly  apply.  Those  witnesses  testify 
to  their  opinions  adversely  to  the  railroad,  as  being  an  encroach* 
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meat  upon  the  rights  of  the  plaintiffs,  and  of  other  dtizens — 
an  inconvenience  to  them  in  the  use  of  the  streets,  and  an  hin- 
drance or  annoyance  to  those  whose  lots  front  said  streets,  in 
their  business  occupation  and  pursuits,  by  deterring  customers 
from  frequenting  their  shops  and  stores,  or  impeding  the  access 
and  approach  thereto.  Some  of  th^n  express  fears  of  danger 
from  the  cars,  and  refer  to  accidents  they  state  to  haye  happen- 
ed :  and  many  of  them  speak  of  the  apprehended  dedine  of 
business  and  rents  in  consequence  of  the  presence  of  the  rails  in 
the  street,  and  the  obstructions  and  annoyances  they  occasion  to 
passengers ;  and  those  injurious  or  unfriendly  effects  of  the  rails 
upon  the  streets,  and  those  who  have  occasion  to  use  them, 
they  chiefly  ascribe  to  the  difficulty  and  danger  of  crossing  the 
track  with  carriages,  and  the  insufficiency  of  the  space  on  each 
side  of  the  track  for  carriages  for  passing  and  repassing  in  and 
along  the  same,  supposed  by  them  to  render  the  streets  impass- 
able, or  nearly  so,  by  other  carriages  at  the  same  time  with  the 
running  of  the  cars  upon  the  track,  which  they  anticipate  to  be  in 
almost  constant  motion  on  the  track,  and  thereby  occupying  it 
almost  exclusively.  That  rails  illy  laid  in  narrow  streets  may 
occasion  many  of  these  inconveniences  is  not  denied,  but  in 
streets  of  the  width  of  Canal  and  Hudson  streets,  they  probably 
will  not  exist,  or  be  but  partially  felt.  Canal-street  is  100  feet 
in  width,  and  Hudson-street,  in  some  places,  85,  and  in  others 
90.  None  of  the  objections  peculiar  to  tracks  in  narrow  streets 
can  be  appUcable  therefore  to  the  railroad  in  question ;  and  if 
some  inconveniences  and  annoyances  nevertheless  attach  to  it, 
they  are  believed  not  to  be  of  sufficient  magnitude  to  call  for 
the  aid  of  this  court  to  enjoin  its  operation,  and  direct  the 
removal  of  its  rails,  especially  upon  ex  parte  affidavits  in  the 
present  stage  of  the  controversy.  Not  that  the  complaints  of 
individuals  are  to  be  disregarded,  or  the  interests  of  any  class 
or  portion  of  citizens  sacrificed  to  improvement,  trenching  on 
their  rights,  for  the  use  or  benefit  of  the  community.  Private 
rights  are  at  all  times  and  under  all  circumstances  to  be  respect- 
ed, and  as  far  as  practicable  protected ;  and  if  private  property 
of  any  description  is  at  any  time  required  for  public  use,  or  im* 
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provements  in  which  the  public  is  interested,  the  public  at  large, 
or  those  specially  benefited  by  the  improvement,  are  to  make 
full  and  ample  compensation  to  those  who  suffer  or  are  injured 
thereby,  for  the  loss  and  damage  they  sustain.  This  rule  is  of 
universal  application :  it  is  engrafted  in  the  constitution  of  the 
state,  and  its  observance  is  obligatory  upon  the  legislature  who 
enact  laws,  and  on  the  courts  which  expound  and  administer 
them.  But  in  acting  upon  it,  and  carrying  out  the  principle, 
while  lands  and  real  estate  are  not  to  be  taken  for  public  improve- 
ments, nor  injuriously  affected  by  them,  nor  vested  rights  of  fix- 
ed and  determinate  value,  susceptible  of  estimate  and  ascertain- 
ment, divested  or  injuriously  invaded,  without  just  and  adequate 
compensation  first  made  to  the  owners  and  parties  interested 
therefor ;  yet  desirable  improvements  of  public  utility,  and  ben- 
eficial inventions  of  general  interest,  are  not  to  be  rejected,  sup- 
pressed or  arrested,  simply  because  they  may  in  their  operation 
and  practical  effect  occasion  to  property  in  their  vicinity  or 
within  the  sphere  of  their  action,  some  contingent  or  consequen- 
tial damage.  For  these,  when  they  occur,  the  party  aggrieved 
has  a  remedy  by  action  at  law,  and  by  a  repetition  of  such  action, 
during  the  continuance  of  the  grievance,  whenever  and  as  often 
as  loss  or  damages  ensue,  and  with  the  ulterior  remedy  which 
in  case  the  presence  of  the  tracks  in  the  streets,  or  the  running 
of  the  cars  upon  them,  or  other  operations  of  the  railroad,  should 
be  or  become  a  nuisance,  or  the  aggression  shall  prove  to  be 
permanent  and  without  an  adequate  remedy  by  action,  this 
court  will  be  competent  to  administer  its  equitable  relief  by  in- 
junction to  prevent  its  continuance,  or  for  its  removal ;  but  a 
much  stronger  case  must  be  presented,  and  the  impending  dan- 
ger  more  imminent  and  more  impressive  than  this  complaint, 
and  these  affidavits,  show,  to  justify  us  in  the  application  of 
these  severe  and  coercive  measures  as  precautionary  and  pre- 
ventive remedies. 

Edwards,  J.  The  fijst  ground  upon  which  the  plaintiflb 
claim  to  be  entitled  to  the  interposition  of  the  court  is,  that  the 
state  had  not  the  legal  power  to  delegate  to  the  defendants,  the 
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right  to  take  and  use  the  prqierty  of  indrnduals,  in  the  con- 
struction of  a  railroad. 

In  the  case  of  Bloodgood  v.  The  Mohawk  cavi  Hudemi  RaSr 
road  Company,  (18  Wend,  9,)  this  question  was  daborately 
considered,  and  it  was  held,  not  only  by  all  the  memberB  of  the 
court  for  the  correction  of  errors,  who  delivered  opinions,  but  it 
was  also  expressed  in  the  form  of  a  resolution,  which  embodied 
the  opinions  of  a  large  majority  of  the  court,  that  the  state  had 
the  constitutional  power  to  authorize  the  taking  of  private  prop- 
erty for  the  purpose  of  making  railroads  and  other  public  im- 
provements of  a  like  nature,  on  paying  the  owner  of  such  prop- 
erty a  full  compensation  therefor,  whether  such  improvemoits 
were  made  by  itself,  or  through  the  medium  of  a  corp(»ation 
or  joint  stock  company. 

That  the  state,  in  the  exercise  of  the  right  of  eminenidomainj 
has  the  power  to  appropriate  the  property  of  individuals,  for  the 
safety  or  manifest  advantage  of  the  public,  upon  making  just 
compensation,  was  never  denied.  It  is  an  inb^^nt  attribute  of 
soverdgnty.  And,  if  the  state  itsdf  can  do  so,  by  its  direct  and 
immediate  action,  it  would  seem  that  it  must  necessarily  Mow 
that  it  can  do  so  through  the  instrumentatity  of  others,  whether 
corporations  or  individuals.  But  the  delegation  of  this  right 
must  be  accompanied  with  such  restrictions  as  will  protect  the 
rights  of  those  whose  property  may  be  taken. 

It  was  said,  however,  upon  the  argument,  that  the  decisioii 
in  the  case  of  Bloodgood  v.  The  Mohatok  and  Hudson  BoU- 
road  Company,  although  made  by  the  highest  court  then  known 
in  this  state,  was  not  binding  upon  us  as  authority,  because  the 
question  which  was  there  decided  did  not  necessarily  arise  upon 
the  pleadings  before  the  court.  In  this  I  disagree  with  the  coun- 
sel. It  appears,  by  reference  to  the  report  of  the  case,  that  the 
question  as  to  the  constitutional  power  of  the  l^islatuie  to 
authorize  the  taking  of  private  property  for  the  use  of  a  nil- 
road,  upon  making  just  compensation  to  the  owner  of  the  prop- 
erty taken,  was  considered  both  by  the  counsel  who  aigued 
the  cause,  and  the  court  which  decided  it,  as  the  principal  ques- 
tion for  adjudication.    It  was  clearly  raised  by  the  demurrer  of 
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the  plaintiff  10  the  defendants'  plea.  The  plaintiff  declared  in 
trespass  quare  daustim  /regit.  The  defendants  pleaded  that 
they  entered  the  plaintifTs  close  for  the  purpose  of  constructing 
their  railroad,  as  they  lawfully  might  do.  The  demurrer  to 
this  plea,  of  course,  made  it  an  issue,  and  the  only  issue,  wheth- 
er the  defendants  were  legally  authorized  to  do  the  act  com- 
plained of;  that  is,  whether,  in  the  first  place,  the  state  had  con- 
ferred upoa  them  the  authority  which  they  claimed  the  right 
to  exercise ;  and,  in  the  next  place,  whether  it  had  the  constitu- 
tional power  to  confer  such  authority. 

"^  The  next  ground  taken  by  the  counsel  for  the  plaintifib  was, 
that  the  defendants  had  no  right  to  appropriate  private  property 
for  the  use  of  the  railroad,  without  first  making  compensation 
therefor ;  or,  in  other  w^ords,  that  the  right  of  the  owners  of  prop- 
erty to  compensation  was  a  condition  precedent  to  the  right  of 
the  company  to  take  their  property.  In  the  case  of  Bloodgood 
V.  The  Mohawk  and  Hudson  Railroad  Company,  above  cited, 
this  question  was  also  fully  and  Uioroughly  examined  and  con- 
sidered, and  a  provision  for  compensation,  similar  to  the  one  con- 
tained in  the  charter  under  which  the  defendants  in  this  suit 
were  incorporated,  was  considered  a  condition  pj-ecedent.  It  ie 
true  that  in  that  case  the  clause  of  the  charter  which  required 
the  compensation  to  be  made,  was  expressed  in  the  f(Mrm  of  a 
proviso.  But  it  was  not  upon  that  ground  that  the  court  found- 
ed its  decision.  It  was  upon  the  higher  ground,  that,  unless 
the  provision  should  be  regarded  as  a  condition  precedent,  the 
act  would  be  unconstitutional. 

The  question  then  arises,  whether  any  property  owned  by 
the  plaintiffs  has  been  taken  and  appropriated  by  the  defendants 
to  the  use  of  their  railroad  without  just  con^pensation  having 
Arst  been  made. 

By  refetpnce  to  the  complaint,  it  ajqiitears  thi^  j^vious  to  tlM 
year  1797)  the  corporation,  known  as  the  Rector  and  Inhab- 
itants of  the  city  of  New-York,  in  communion  of  the  Proles* 
tant  Episcopal  Church  in  the  state  of  New-York,  were  ownen 
in  fee  simple  of  a  large  tract  of  land,  on  parts  of  which  portions 
of  the  street,  now  known  as  Hudson-street,  were  laid  out,  and 
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that  such  portions  of  the  land  as  were  laid  out  into  a  street  were 
dedicated  to  the  public  as  such.  It  also  appears  that  afterwards^ 
and  on  the  20th  June,  1797,  they  conveyed  a  part  of  the  land 
thus  laid  out  into  streets  to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New- York,  in  trust  that  the  same  should  be 
kept  open  for  the  use  of  the  citizens  of  said  city  for  ever.  And 
afterwards,  on  the  first  day  of  December,  1813,  they  made  a 
similar  conveyance  of  the  remaining  portions  of  the  land  laid 
out  into  a  street  as  above  stated. 

It  is  contended,  on  the  part  of  the  plaintiffs,  that  when  the 
Rectop  and  inhabitants  of  the  city  of  New- York,  in  commun- 
ion of  the  Protestant  Episcopal  Church  in  the  state  of  New- 
York,  conveyed  or  leased  the  lots  bounded  upon  those  portions 
of  the  land  which  had  been  dedicated  as  a  street,  they  also  con- 
veyed or  leased  the  land  dedicated  for  a  street  opposite  to  such 
lots,  ad  medium  JUum  vUb,  subject  only  to  the  public  easement; 
{see  Hammond  v.  McLachlan,  1  Sand.  Rep.  323 ;  ChUd  v. 
Starr^  4  HUlj  369 ;)  and  that,  according  to  the  rule  laid  down 
in  the  case  of  The  TYtistees  of  the  Pre^terian  Society  in 
Waterloo  v.  TVie  Auburn  and  Rochester  Railroad  Company^ 
(3  UUl^  669,)  inasmuch  as  the  right  of  the  defendants  to  the 
use  of  the  street  for  a  railroad  track  was  an  easement  peculiar 
to  themselves,  the  owners  of  the  fee  in  the  street  were  entitled 
to  compensation ;  aqd  that  before  such  compensation  was  ascer- 
tained and  paid,  the  defendants  bad  no  right  to  use  the  street 
for  a  railroad  track. 

It  appears  from  the  complaint,  that  the  property  of  all  Che 
plaintiffs  whose  lots  he  contiguous  to  Hudson-street,  with  the  ex- 
ception of  Susannah  Drake,  consists  of  leasehold  estates  which 
commenced  in  the  year  1849,  These  persons,  then,  have  clear- 
ly no  claim  for  compensation ;  for  the  fee  of  the  street  had  been 
conveyed  to  the  corporation  of  the  city  of  New- York  long  before 
any  interest  had  been  conveyed  to  them. 

As  regards  the  lot  owned  by  Susannah  Drake,  it  does  not 
appear  from  the  complaint  when  her  title  to  it  was  acquired.  It 
appears,  however,  from  the  deed  of  conveyance  under  which 
she  now  holds,  and  which  was  exhibited  on  the  argument,  that 
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her  title  did  not  accrue  till  the  30th  of  December,  1823,  which 
is  also  long  subsequent  to  the  date  of  the  conveyances  executed 
to  the  corporation  of  the  city  of  New-York.  But  it  is  said 
that  she  formerly  held  under  a  lease  which  had  been  executed 
previous  to  the  time  when  the  land  opposite  to  her  lot  was  con- 
veyed to  the  city.  It  seems  from  the  abstract  which  has  been 
furnished  to  us,  that  on  the  twentieth  day  of  January,  1804) 
a  lease  of  the  lot  now  owned  by  Mrs.  Drake  was  executed  to 
Adam  Tredwell  and  Stephen  Thorn  for  the  term  of  ninety-nine 
years  from  the  25th  March,  1804,  and  that  after  a  number  of 
mesne  assignments,  it  was  assigned  to  herself,  and  three  other 
persons,  on  the  27th  of  December,  1820.  Whether  the  lease 
was  cancelled  at  the  time  when  the  deed  of  conveyance  was 
executed  to  Mrs.  Drake  does  not  appear.  But,  as  between  her* 
self  and  the  corporation,  known  as  the  Rector  and  Inhabitants 
of  the  city  of  New- York,  in  communion  of  the  Protestant 
Episcopal  Church  in  the  State  of  New- York,  the  relation  of 
landlord  and  tenant,  of  lessor  and  lessee,  must  have  ceased.  She 
could  no  longer  hold  under  the  lease.  The  title  which  she  then 
acquired  was  founded  on  the  conveyance,  and  commenced  at 
the  time  of  its  execution.  That  conveyance  could  embrace  no 
other  property  than  that  which  the  grantees  had  the  right  to 
convey  at  that  time,  which  must  exclude  the  fee  in  the  street, 
which  had  been  previously  conveyed  to  the  city  of  New- York. 
But  it  is  contended  that  although  the  property  of  the  plain- 
tiffs has  not  been  taken  for  the  purposes  of  the  railroad,  yet  that 
it  has  been  injuriously  affected,  and  that  the  defendants  have  no 
right  to  lay  a  railroad  track,  which  shall  injuriously  affect  the 
property  of  any  person,  without  first  making  compensation  for 
the  injury.  Admitting  that  the  property  of  the  plaintiffs  has 
been  injuriously  affected,  still  there  is  no  constitutional  provision 
which  can  restrain  the  defendants  from  making  their  road  until 
compensation  is  made  to  the  parties  injured ;  neither  does  the 
charter  of  the  company  require  that  such  compensation  be  made, 
as  a  condition  precedent  to  the  right  to  make  the  railroad. 
The  company  has  the  right,  in  order  to  protect  itself  against 
future  litigation,  to  apply  for  the  appointment  of  commissioners 
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10  aaoertain  what  compensation  shall  be  made.  If  it  does  nol 
cbooee  to  do  so^  it  will  subject  itself  to  a  suit  on  the  part  of  those 
who  are  injured ;  or  in  case  of  irreparable  injury  which  is  inca- 
pable of  being  compensated  in  damages,  this  court  will  be  bound 
to  interfere  by  injunction.  The  complaint,  and  affidavits  an- 
nexed to  it,  do  not  set  forth  a  case  of  irreparable  injury.  Oa 
the  contrary,  it  seems  to  me  that  they  do  not  show  a  case  in 
which  the  company  would  be  bound  to  make  compensation. 

Whatever  the  rule  of  compensation  should  be  for  injuriously 
affecting  the  property  of  any  person,  it  ought  not,  according  to 
any  sound  principle  of  law,  to  extend  beyond  the  rule  of  dam- 
ages  which  would  be  adopted  in  an  action  against  the  company ; 
that  is,  the  damage  which  is  the  natural  and  proximate  conse- 
quence of  the  act  complained  of.  The  affidavits  do  not  set 
forth  any  facts  from  which  we  can  infer  certain  and  inevitable 
damage.  They  state  circiinistances  from  which  we  can  infer 
inconvenience  to  the  plaintif&^  but  not  inconvenience  amount- 
ing to  that  species  of  injury  which  the  law  will  take  notice  ol 

The  next  question  to  be  considered  is,  whether  the  use  of 
Hudson-street  by  the  defendants,  for  a  railroad  track,  is  such  an 
exclusive  appropriation  of  the  street  as  amounts  to  a  nuisance. 
It  appears  from  the  complaint  that  subsequently  to  the  convey- 
ance by  the  Rector  and  Inhabitants  of  the  city  of  New- York, 
in  communion  of  the  Protestant  Episcopal  Church  in  the  state 
of  New- York,  to  the  corporation  of  the  city  of  New- York,  of  that 
tract  of  land  which  now  iconstitutes  a  portion  of  Hudson-street, 
and  in  pursuance  of  the  act  of  1813,  and  for  the  purpose  of  car- 
rying out  the  object  for  which  the  land  was  conveyed,  the  same 
was  opened  and  laid  out  as  a  public  street.    It  follows,  thenT^ 
that  not  only  the  plaintiffs  in  this  suit,  but  the  public  generally,  , 
have  the  right  of  free  and  unobstructed  passage  and  repassage  • 
over  the  street  as  a  public  highway.    And  if  its  use  for  a  rail-  ; 
road  track  deprives  them  of  such  right,  they  are  entitled  to  the  ,. 
relief  sought  in  this  suit 

It  has  been  held  both  in  this  state,  and  in  other  states  of  the 
Union,  that  a  railroad  is  not  per  se  a  nuisance.  {HcmiiUon  v. 
The  NeuhYork  and  Harlem  Railroad  CompcoMf,  9 
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in.  Lexington  and  Ohio  Railroad  Gompahy  v.  Applegat^ 
8  Dana,  289*)  The  use  of  a  street  for  a  railroad  consists  mere^ 
ly  in  adapting  its  sur&ce  to  a  particular  mode  of  conveyance ; 
and  when  so  adapted  the  running  of  a  railroad  car  is  no  more 
on  escclusive  appropriation  of  the  street,  than  the  running  of  any 
other  species  of  conveyance  would  be.  If  the  additional  facili- 
itieis  for  passage  and  repassage  which  a  railroad  furnishes,  will 
have  the  effect  of  increasing  the  use  of  the  street,  and  thus 
cause  some  inconvenience  to  persons  doing  business,  or  residing 
in  its  neighborhood,  yet  if  it  is  not  diverted  from  the  purposes 
for  which  it  was  opened  and  laid  out,  no  right  of  any  person 
will  be  violated.  Neither  will  there  by  any  infringement  of  pri- 
vate rights  if  the  track  itself  should  cause  a  slight  change  in  the 
surface  of  the  street,  provided  the  passage  is  free  and  unob- 
slructed.  The  affidavits  on  the  part  of  the  plaintiffs,  it  is  true, 
contain  the  opinions  of  many  respectable  dtizens,  that  the  value 
of  property  adjoining  Hudson-street  will  be  materially  diminished 
by  its  use  for  a  railroad.  On  the  other  hand,  the  affidavits  on 
the  part  of  the  defendants  contain  the  opinions  of  citizens  of 
equal  respectability,  that  no  such  consequences  will  follow.  But 
it  does  not  appear  from  any  of  the  affidavits  submitted  on  the 
part  of  the  plaintiffs,  that  the  right  of  passage  and  repassage  will 
be  obstructed  or  abridged.  The  most  that  they  state  is  that  the 
street  will  be  rendered  less  convenient  for  the  ordinary  purposes 
of  a  highway. 

The  next  question  which  was  raised  upon  the  argument  is, 
whether  the  corporation  of  the  city  of  New- York  have  assented 
to  the  use  of  Hudson-street  for  the  purposes  of  a  railroad.  By 
the  charter  under  which  the  defendants  were  incorporated,  it  is 
provided  that  ''  the  directors  of  the  company  may  locate  their 
railroad  on  any  of  the  streets  or  avenues  of  the  city,  westerly  of 
and  including  the  Eighth  avenue,  and  on  or  westerly  of  Hud- 
son-street, provided  the  assent  of  the  corporation  of  such  city  b^ 
first  obtained  for  such  location.  (Laws  of  1846,  p.  274.)  It 
appears  from  the  complaint,  that  a  resolution  passed  both  boards 
of  the  common  council,  and  was  signed  by  the  mayor,  authori- 
zing the  defendants  to  lay  a  double  track  of  rails  through  Hud- 
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son-street,  subject  to  certain  specified  regulations.  It  also  dfpearv 
that  such  resolution  passed  the  board  of  aldermen  by  a  vote  of 
eight  members,  which  is  less  than  a  majority  of  the  whole  mem- 
bers elected.  By  the  amended  charter  of  the  city  of  New-York, 
passed  April  2,  1849)  it  is  provided  that  no  law  shall  pass  either 
board,  except  by  a  majority  of  the  members  elected.  Two 
questions  were  raised  upon  the  argument.  First,  whether  this 
provision  of  the  amended  charter  goes  into  effect  before  the  1st 
of  January,  1850 ;  and  second,  whether  an  tissent  <»  the  part 
of  the  corporation  comes  within  the  definition  of  a  law.  With 
the  view  that  1  have  taken  of  this  branch  of  the  case,  I  do  not 
consider  it  necessary  to  decide  either  of  these  questions. 

It  will  be  observed  that,  as  far  as  the  right  of  the  defendants 
to  lay  a  railroad  track  upon  certain  streets  in  the  city  of  New- 
York  is  concerned,  the  legislature  have  not  delegated  to  them 
the  exercise  of  the  right  of  eminent  domain.  In  respect  to  the 
right  to  use  the  streets*  of  the  city,  the  legislature  have  not  aa^ 
sumed  to  interfere  with  the  controlling  power  with  which  the 
corporation  of  the  city  is  invested,  for  the  regulation  of  its  public 
streets  and  highways. 

The  corporation  of  the  city,  as  the  legislative  body  having 
the  power,  and  whose  duty  it  is,  to  regulate  streets  for  the  public 
benefit,  unquestionably  has  the  power  to  assent  to  the  use  iA 
Hudson-street  for  the  purposes  of  a  railroad,  provided  no  private 
rights  are  violated — and  it  also  has  the  power  to  refuse  such  use. 
But  if  it  neither  assents,  nor  refuses,  and  no  private  rights  are 
violated,  this  court  would  not  be  authorized  to  interfere  upon 
the  application  of  a  private  individual,  and  prevent  what  the 
corporation  of  the  city,  which  alone  has  a  right  to  act  in  the 
matter,  does  not  object  to.  Whether  the  assent  of  the  corpora- 
tion has  been  given  in  the  legal  form  or  not,  it  is  sufficient,  as 
far  as  this  suit  is  concerned^  that  it  has  not  dissented,  and  that 
none  of  the  private  rights  of  the  plaintiffs  will  be  violated. 

With  these  views  I  am  of  opinion  that  the  motion  for  an 
injunction  diould  be  denied. 
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Edmonds,  J.  If  the  injuries  to  the  plaintiffs'  property,  enu- 
merated in  the  affidavits,  are  real,  and  not  merely  imaginary,  I  see 
no  difficulty  in  the  way  of  a  court  of  law's  affording  compensa- 
tion for  them  in  a  proper  suit  brought  for  that  purpose.  It  may 
very  well  be  that  they  may  not  be  the  subject  of  assessment 
and  appraisement  in  advance,  and  can  only  be  properly  ascer- 
tained afterwards,  as  experience  may  demonstrate  them,  and  de- 
fine their  exact  character  and  extent.  But  that  is  not,  in  my 
opinion,  any  reason  against  the  defendants'  proceeding  in  their 
erections.  The  prohibition  of  the  constitution  is  against  taking 
private  property  without  compensation,  and  not  against  injuries 
to  such  property,  where  it  is  not  taken.  In  this  case,  the  pri 
vate  property  of  the  plaintiffs  is  not  taken  by  the  defendants . 
but  the  whole  aUegation  is,  that  it  is  injured  by  erections  in  its 
vicinity ;  and  the  plaintiffs  have  not,  therefore,  any  claim  to 
have  their  damages  ascertained  and  paid  for  before  such  erec- 
tions shall  be  constructed  or  used. 

The  case  then  presents  itself  to  us  in  this  form — that  the  de- 
fendants are  injuring  the  property  of  the  plaintiffs,  bounded  on 
a  street,  by  erections  in  the  street,  and  the  demand  is,  that  we 
enjoin  them  from  doing  this  injury.  Now,  in  such  case,  it  seems 
to  me  that  the  law  is  well  settled  that  an  injunction  can  not  go. 
In  the  case  of  Hart  v.  Mayor  of  Albany^  (9  Wend.  680,)  our 
court  for  the  correction  of  errors  examined  the  doctrine  very 
much  at  large,  and  laid  down  what  I  understand  to  be  the  set- 
tled doctrine,  that  an  injunction  will  not  go,  except  in  cases  of 
great  and  irremediable  mischief,  which  damages  could  not  com- 
pensate, because  the  mischief  reaches  to  the  very  substance  and 
value  of  the  estate,  and  goes  to  the  destruction  of  it  in  the 
character  in  which  it  is  enjoyed.  There  is  no  injury  com- 
plained of  in  this  case,  which  can  not  be  compensated  in  damages. 

There  is,  however,  another  ground  on  which  an  injunction  in 
such  cases  may  be  granted,  namely,  to  prevent  the  multiplicity 
of  suits ;  and  it  might  be  in  this  case,  that  the  parties  might  be 
subjected  to  many  suits  before  they  should  receive  full  compen- 
sation. But  this  difficulty  is  obviated  by  the  statutes  incorpo- 
rating the  defendants,  and  amending  its  act  of  incorporation. 
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All  the  damages  which  the  plaintifis  may  sustain  from  the  de- 
fendants' erections  may  be  ascertained  at  once,  by  the  appoint- 
ment of  commissioners  of  appraisement.  And  I  understand  the 
provision  of  those  statutes  authorizing  an  assessment  of  dam- 
ages to  land  which  may  be  affected  by  any  operation  connected 
with  the  road,  to  be  intended  purposely  to  meet  this  difBcultjy 
and  to  enable  the  defendants  by  one  act,  and  at  one  time,  uno 
flato,  to  make  all  this  compensation,  and  not  merely  to  enable 
them  to  do  the  act,  which  may  injuriously  affect  lands  not  taken. 
There  need  then  be  no  multiplicity  of  suits;  for  all  the  damages 
can  be  ascertained  and  settled  in  one  proceeding,  as  to  any  land 
which  may  be  injuriously  affected  by  any  operation  connected 
with  the  road. 

Thus,  both  the  grounds  on  which  alone  is  founded  the  prac- 
tice of  granting  an  injunction  in  such  a  case,  are  wanting  in 
this  suit.    And  this  motion  must  be  denied. 

Motion  denied. 


MoNTOoMBRT  SPECIAL  Term,  December,  1849.    Pcdffe,  J. 

Bander  vs.  Bander. 

upon  a  pramiMory  note  in  theee  words :  **  For  ralae  reeeiTed  I  pramiee  to  pay  K. 
B.  er  bearer  the  sam  of  $1000,  payable  in  ten  annual  iiMtallments,  with  oat, 
the  firit  payment  to  become  dne  on  the  first  day  of  Jtine,  1848/'  inttiest  w 
payable  on  the  several  installments  as  they  respectively  become  dne,  and  not 
annaally  on  the  whole  principal  sum  remainiiig  unpaid. 

There  is  no  general  principle  of  law  which  requires  the  interest  on  notes,  bonds, 
or  other  written  eontraets  for  the  payment  of  money,  to  be  paid  annually.  TIm 
time  at  which  it  is  to  be  paid  must  depend  upon  the  agreement  of  the  ptiitlnn, 
as  expressed  in  the  contract. 

This  was  an  action  upon  a  promissory  note  in  these  words : 
^  For  value  received  I  promise  to  pay  M.  Bander  or  bearer  the 
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sum  c^  $1000  payable  in  ten  aanual  iostallments,  with  use, 
the  first  payment  to  become  due  on  the  first  day  of  June,  1848. 
IV^arch  6, 1847.  Daniel  Bander." 

The  cause  was  tried,  by  the  court,  without  a  jury.  The  only 
question  was  as  to  the  amount  of  interest  due  upon  the  note. 

O.  Yost  &  D.  G.  LobdeU^  for  the  plaintifil 

L.  Ford,  for  the  defendant 

Paige  J.  The  only  question  presented  for  decision,  in  this 
case,  is,  whether  by  the  terms  of  the  note  on  which  the  suit  is 
brought,  interest  is  payable  annually  on  the  whole  principal 
sum,  or  only  o^  the  respective  instaUments  at  the  several  times 
when  they  become  due. 

A  promissory  note  is,  like  any  other  written  contract,  to  be 
construed  in  accordance  with  the  intention  of  the  parties,  as 
declared  by  the  express  words  of  the  note,  or  as  it  is  deducible 
by  clear  and  manifest  implication  from  its  terms.  The  force 
and  effect  of  the  note  must  be  determined  by  its  terms,  and  not 
b}'  proof  aliunde*  And  when  the  operation  of  a  statute  is  clear- 
ly settled  by  the  general  principles  of  law,  the  parties  must  be 
deemed  to  have  entered  into  the  contract  in  reference  to  such 
principles.  ( Thompson  v.  Ketchum^  8  John,  189.  2  Cow.  4* 
HUPs  Notes,  1460.)  There  is  no  general  principle  of  law  which 
requires  the  interest  on  notes,  bonds,  or  other  written  contracts 
for  the  payment  of  money,  to  be  paid  annually.  Whether  the 
interest. is  to  be  paid  semi-annually,  annually,  biennially,  or  at 
9,ny  other  times,  must  depend  altogether  upon  the  agreement  of 
the  parties  as  e^spressed  in  the  contract^  Iqterest  is  a  mere 
incident  or  accessary  to  tb^  principal  debt.  It  is  not  a  part  of 
the  debt.  And  wh^re  there  is  no  express  contract  to  pay  inter- 
est, it  can  only  be  recovered  as  dsimages  for  the  non-payment 
of  the  principal  when  it  becomes  due.  (Per  Savage,  Ch.  J. 
13  Wend.  640,  641.  Per  Walworth,  CianceUor,  15  Id.  80.) 
In  all  cases  where  there  is  no  express  agreement  to  pay  interest, 
if  the  creditor  accepts  the  amount  agreed  to  be  paid,  in  full 
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satisfactioQ  of  the  principal,  without  requiring  payment  of  the 
interest  from  the  time  the  principal  became  due,  no  action  will 
lie  to  recover  such  interest  {Stevens  v.  Barringer,  13  Wend, 
639.  Fake  v.  Eddy's  Ex^r,  15  Id.  80.  Tillotsan  v.  Preston^  Z 
John,  229.  Johnston  \.  BrannaUj  6  Id.  268.  Williams  v. 
HotightcUifig,  3  Cow.  87.)  So  where  there  is  no  express  con- 
tract to  pay  interest,  independently  of  the  principal,  if  the  de- 
mand for  the  principal  is  barred  the  accessary  falls  along  with 
it.  {HoUis  V.  Palmer,  2  Bing.  N.  C.  713,  per  Tindal,  C.  J. 
3  Scott,  265.  2  Hodges,  55,  ^.  C.)  And  if  a  party  pays  the  prin- 
cipal of  a  debt  barred  by  the  statute  of  limitations,  such  pay- 
ment does  not  revive  the  claim  for  interest  thereon.  (4  Bing. 
315.)  On  contracts  for  the  payment  of  money,  which  contain 
no  express  agreement  for  the  payment  of  interest,  interest  is 
only  recoverable  from  the  time  when  the  principal  debt  falls 
due.  ( Williatns  v.  Sherman,  7  Wend.  109.  Oaylord  v.  Van 
Loan,  15  Id.  310.  Chit,  on  Bills,  678.)  And  if  the  contract 
contains  an  agreement  for  the  payment  of  interest,  but  is  silent 
as  to  the  time  when  it  is  to  be  paid,  the  interest  is  not  payable 
until  the  principal  debt  becomes  due.  This  is  undeniable,  upon 
principle,  and  is  apparent  from  the  cases.     (2  Mass.  Rep.  568. 

3  Id.  221.  1  Bouv.  Law  Die.  700,  tit.  Int.    Blake  v.  Lawrence^ 

4  Esp.  148.  Catlin  v.  Lyman,  16  Verm.  Rep.  48.)  There 
is  nothing  in  Blake  v.  Lawrence  which  countenances  the  idea 
that  interest  upon  a  note  like  the  one  in  this  case,  is  payable 
annually  on  the  whole  principal.  In  that  case  the  note  was 
payable  by  installments  of  ten  pounds  every  three  months,  and 
in  default  of  payment  of  any  installment  the  whole  was  to 
be  payable  immediately.  Lord  Ellenborough  held  that,  as  on 
default  of  payment  of  any  installment,  the  whole  amount  of 
the  note  became  due,  there  was  no  severance  as  to  time,  with 
respect  to  the  debt's  becoming  payable ;  and  as  by  the  first  de- 
fault  the  whole  became  one  debt,  interest  became  payable  from 
that  time. 

In  this  case  the  interest  is  not  by  the  terms  of  the  note  made 
payable  on  the  whole  principal  sum  annually.  If  the  words 
payable  ''in  ten  annual  installments"  had  been  omittedi  and  tho 
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-words  "ten  years,"  or  words  expressing  any  other  period  of  time 
had  been  substituted,  there  would  have  been  no  ground  for  in- 
sisting that  the  interest  on  the  whole  principal  sum  of  the  note 
was  payable  annually.  In  that  case  the  interest  would  not 
have  been  payable  until  the  principal  fell  due.  If  the  parties 
had  intended  that  the  interest  on  the  whole  of  the  principal 
debt  should  be  paid  annually,  they  ought  to  have  expressed 
such  intention  by  the  use  of  appropriate  words.  If  the  parties 
had  inserted  after  the  word  "use"  the  words  "on  the  whole  prin- 
cipal sum,  to  be  paid  annually,"  such  intention  would  have  been 
clearly  manifested.  I  think  that  the  words  "with  use^"  which 
convey  the  same  meaning  as  "with  interest,"  refer  to  the  words 
^payable  in  ten  annual  installments,"  the  last  antecedent ;  and 
that  the  true  interpretation  of  the  note  is,  that  interest  was  to 
be  payable  on  the  several  installments  as  they  respectively  be- 
came due,  and  not  annually  on  the  whole  principal  sum  remain- 
ing unpaid.  If  the  words  "with  use"  referred  to  the  principal 
sum,  a  different  construction  could  not  be  given  to  the  note,  as 
they  are  not  followed  by  appropriate  words  declaring  that  the 
interest  should  be  paid  annually ;  or  by  words  from  which  the 
intention  of  the  parties  that  the  interest  should  be  so  paid,  could 
be  clearly  inferred.  The  principle  that  the  interest  on  a  prom- 
issory note,  payable  with  interest,  is  not  payable  until  the  pirin- 
cipal  becomes  due,  where  the  note  is  silent  as  to  the  times  when 
the  interest  is  to  be  paid,  must  control  the  constmction  of  the 
note  in  this  case.  The  note  in  question  contains  no  words 
declaring  when  the  interest  should  be  paid ;  and  as  there  is 
no  rule  of  law  which  require  interest  to  be  paid  annually, 
where  the  parties  have  omitted  to  declare  when  it  shall  be  paid, 
I  must  decide  that  the  interest  on  the  note  is  not  payable  an- 
nually on  the  whole  principal  sum ;  but  only  on  the  several 
installments  as  they  respectively  fall  due.  If  this  construction 
is  not  in  conformity  with  the  actual  agreement  of  the  parties 
which  was  made  and  intended  to  be  carried  into  efiect  when 
the  note  was  given,  the  remedy  of  the  plaintiff  is  by  an  appli- 
cation to  the  equitable  jurisdiction  of  the  supreme  ctourt,  to 
reform  the  note,  so  as  to  make  it  correspond  with  the  agree- 
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ment  which  was  actually  made  in  relation  to  the  interest    (15 
Wetid.  82.) 

Judgment  must  be  entered  in  favor  of  the  plaintiff  for  the 
amount  remaining  unpaid  of  the  installments  of  the  note  which 
have  already  become  due,  with  interest  on  the  same  up  to  this 
day. 
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Dutchess  General  Term,  January,  1850.    BaraUo^  Miy 

Coun,  and  Morse^  Justices. 

Tillou  &  Dott  vs.  The  Clinton  and  Essex  Mutuai* 

Insurance  Company. 

A  material  alteration  of  an  instrament  by  tbe  party  iceking  to  enforce  the  lame, 

made  without  the  cooaent  of  the  party  ekecntiDg  it,  will  vitiate  the  paper,  and 

deprive  the  holder  of  all  rights  under  it. 
Where  an  alteration  is  auspicious,  and  beneficial  to  the  holder  of  the  paper,  the 

presumption  is  against  the  party  who  sets  up  the  paper ;  and  he  is  required  to 

explain  it,  before  he  can  recover. 
It  is  always  a  question  for  the  court^  to  decide,  Whether  a  paper  is  proper  to  be 

lead  in  evidence,  to  the  jury. 
The  reason  of  this  rule  is  most  emphatically  applicable  to  the  case  of  an  altered 

or  mutilated  instrument,  where  the  alteration  is  of  such  a  character  that  the 

law  pronounces  the  paper  absolutely  void,  until  explained. 
But  where,  in  such  a  case,  the  plaintiff  offers  evidence  which  affords  a  prinia 

facie  explanation  of  the  mutilation ;  or  the  fact  of  mutilation  comes  out  on  the 

part  of  the  defence,  after  the  plaintiff  has  made  out  his  case,  the  case  should  be 

submitted  to  the  jury. 

This  was  an  action  of  assumpsit  on  a  policy  of  insurance. 
The  defendants  pleaded  the  general  issue  and  gave  notice  of 
special  matter  in  evidence.  The  6ause  came  on  to  be  tried  be- 
fore Justice  Barculo  at  the  Dutchess  circuit  in  December,  1848. 
The  plaintiflTs  produced  and  proved  the  original  policy  of  insu- 
rance ;  also  the  notice  and  preliminary  proofs,  which  were  ad- 
mitted to  have  been  duly  served.    The  plaintiffs  also  proved 
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the  burning  of  the  property  insured  on  the  28th  day  of  July, 
1847.  The  plaintiffs  also  presented  a  paper  of  which  the  fol- 
lowing is  a  copy  : 

«HydePafk,  July  12, 1847. 

Mr.  Richard  Keese,  Sir :  We  notify  you  that  there  was  a 
mistake  in  our  application  to  you  for  policy.  The  application 
says  there  was  three  thousand  dollars  in  the  Kingston  Mutual 
Insurance  Company,  when  there  is  but  two  thousand  five  hun- 
dred dollars.  We  also  notify  you  that  we  have  effected  a  policy 
in  the  Hartford  Insurance  Company  on  the  said  mill  of  two 
thousand  dollars,  and  wish  you  tb  send  Us  a  certificate  of  your 
notice  of  the  above  policies.  Tillou  &  Doty. 

Mr.  Richard  Keese,  secretary  of  the  Clinton  and  Essex  Mu- 
tual Insurance  Company." 

«  Office  C.  &  E.  Mutual  Ins.  Co.  July  16,  1847. 

The  consent  of  the  company  is  given  to  the  above. 

RicHARO  Keese,  director  and  sec'ry." 

To  the  introduction  of  this  paper  the  defendants'  counsel  ob- 
jected. The  plaintiffs  then  proved  by  a  witness  that  Richard 
Keese  acknowledged  to  him  that  the  consent  to  said  paper 
was  in  his  hand-writing,  and  that  he  was  secretary  and  director 
of  said  company.  On  his  cross-examination  the  witness  testi- 
fied that  Keese  further  stated  that  said  assent  had  a  postscript 
appended  which  had  been  torn  off  of  the  paper,  which  postscript 
stated  that  the  insurance  company  consented  to  the  insurance 
mentioned  in  the  notice,  provided  the  whole  amount  did  not 
exceed  two-thirds  of  the  value  of  the  buildings.  The  plaintiflb 
offered  the  notice  and  consent  in  evidence ;  which  was  objected 
to.  The  court  decided  that  the  paper  could  not  be  received  : 
to  which  decision  the  counsel  for  the  plaintifls  took  exceptions. 
The  plaintiffs  further  proved  by  another  witness  that  the  said 
Keese  was  at  Hyde  Park  the  day  after  the  grist  mill  mentioned 
in  the  policy  was  destroyed  by  fire,  which  was  on  the  2Sth  day 
of  July,  1847 ;  that  he  conversed  with  him  in  respect  to  said 
fire ;  that  said  Keese  first  said  that  the  consent  he  had  given 
was  in  substance  as  follows :  <<  The  consent  of  the  company  is 
given  to  the  above,  provided  the  whole  amount  of  the  insurance 
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does  not  exceed  two-tbirds  of  the  value  of  the  buildings,"  signed 
'^  Richard  Keese,  director  and  secretary;"  that  when  the  said 
paper  was  produced  and  shown  to  him  he  then  stated  that  there 
was  another  consent  sent  after  the  above ;  that  after  sending 
the  assent  with  the  postscript,  the  plaintifis  had  written  to  faim 
that  the  first  assent  was  not  received,  and  that  thereupon,  be- 
lieving the  letter  to  be  lost,  he  wrote  a  second  letter  containing 
his  consent  with  the  same  condition  in  the  body  of  the  second 
letter  which  was  in  the  postscript  of  the  first  letter ;  that  on  the 
witness  stating  to  him  that  they  had  a  right  to  insbt  upon  the 
first  consent  they  had  received,  Keese  insisted  that  the  first  con* 
sent  was  contained  in  a  postscript,  which  had  been  torn  otL 
Upon  this  testimony  the  plaintiffs'  counsel  again  offered  the  said 
letter  and  consent  in  evidence  to  the  jury ;  which  offer  the  court 
rejected,  and  the  counsel  for  the  plaintiffs  excepted  to  the  decis- 
ion. The  plaintifis  then  called  another  witness,  wlie  testified 
that  he  was  acquainted  with  said  Keese  ;  that  he  was  secretary 
and  director  of  the  said  insurance  company ;  that  the  witness 
had  seen  him  write ;  was  acquainted  with  bis  hand-writing,  and 
that  the  consent,  body  and  signature,  was  in  said  Keese's  hand- 
writing. Upon  which  the  plaintiffs'  counsel  again  offered  the 
paper  to  go  to  the  jury,  which  was  objected  to  by  the  counsel  for 
the  defendants,  and  the  court  decided  that  the  same  could  not 
be  read  in  evidence.  To  which  decision  the  counsel  for  the 
plaintiffs  excepted.  The  plaintifis'  counsel  then  offered  to  prove 
a  second  notice,  dated  July  17, 1847,  of  the  same  contents  of  the 
first,  sent  to  the  defendants  and  received  back  by  the  plaintiflTs^ 
July,  30, 1847,  upon  which  was  written  a  consent  in  the  wocds 
following,  to  wit : 

<<  Ofiice  C.  &  E.  Mutual  Ins.  Go.  July  27, 1847. 
Messrs.  Tillou  &  Doty, 

Gents.  The  consent  of  the  company  is 
given,  if  the  whole  amount  of  insurance  does  not  exceed  two* 
thirds  of  the  value  of  the  property  insured. 

Richard  Kbbse,  director  and  secretaiy. 
The  other  notice  was  received  and  answered,  but  may  have 
miscarried.  R.  Keese." 
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Thii  was  offered  by  way  of  explaining  the  mistake  of  Keese 
in  supposing  the  first  paper  contained  the  conditions  insisted  on 
by  him.  The  plaintiffs'  counsel  offered  to  let  both  papers  go  to 
the  jury ;  which  was  objected  to  by  defendants'  counsel.  Upon 
which  the  court  decided  that  the  last  paper  offered  might  be 
proved  and  read  in  evidence  to  the  jury,  but  that  the  first  paper 
or  consent  could  not  go  to  the  jury.  To  which  decision  the 
counsel  for  the  plaintiffs  excepted,  and  rested.  Whereupon  the 
court  ordered  judgment  of  nonsuit  to  be  entered ;  to  which  the 
counsel  for  the  plaintiffs  excepted ;  and  upon  a  case,  moved  for 
a  new  trial. . 

Jno.  Thompson^  for  the  plaintifis. 

H,  Smftj  for  the  defendants. 

By  the  Courts  Barculo,  J.  The  evidence  touching  the 
eoDsent  bearing  date  the  16th  July,  1847,  together  with  the 
torn  appearance  of  the  paper,  was  sufficient  to  authorize  the 
conclusion  drawn  by  the  judge  at  the  circuit,  that  the  paper 
had  been  essentially  altered  by  the  plaintiffs  after  it  had  been 
transmitted  to  them  by  the  secretary  of  the  defendants.  The 
execution  of  the  consent  was  proved  by  the  admission  of  the 
secretary ;  who  accompanied  the  admission  with  the  declaration 
that  the  paper  had  been  since  mutilated.  The  evidence  of  the 
alteration  is,  therefore,  of  as  high  a  character  as  that  of  its  exe- 
cution ;  and  although  some  of  the  recent  authorities  hold  that 
a  portion  of  an-  admission  may  be  believed  and  a  portion  disbe- 
lieved^ it  can  not  be  denied  that  the  tribunal  which  is  to  try  the 
question  of  fact,  may  believe  both  portions.  In  this  case  the 
judge  at  the  circuit,  considering  this  statement  confirmed  by  the 
mutilated  appearance  of  the  paper,  found,  as  a  question  of  fact, 
that  the  alteration  had  been  improperly  made  by  the  plaintiffii 
since  the  execution  of  the  paper. 

As  a  question  of  law,  I  apprehend  that  it  will  not  be  con- 
tended  that  such  an  alteration  did  not  vitiate  the  paper,  and 
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deprive  the  plaintiflfs  of  all  rights  under  it.  (8  Cowen,  71.  13 
Wend.  173.) 

It  has  loDg  been  a  disputed  point  whether  the  burden  of  ex- 
plaining an  alteration  apparent  upon  a  paper  devolved  upcHi  the 
party  seeking  to  enforce  it,  or  the  party  sought  to  be  chai^ged. 
It  would  seem  that,  in  some  of  the  states,  an  alteration,  not 
peculiarly  suspicious,  must  be  presumed  to  have  been  made  before 
execution.  (11  Corm.  Rep,,  531.  1  Halstead,  215.  Cawen  ^ 
HUVs  Notes,  298,  1317,  ^c.)  But  when  the  alteration  is  suspi- 
cious, and  beneficial  to  the  holder  of  the  paper,  the  more  sensible 
rule  prevails,  at  least  in  this  state  and  in  England,  that  the 
presumption  is  against  the  party  who  sets  up  the  paper ;  and 
he  is  required  to  explain  it,  before  he  can  recover.  (2  Wend. 
555.  Vide  also  note  to  Waring  v.  Smyth,  2  Barb.  Ch.  Rep. 
119.) 

But  it  is  contended  that  the  case  should  have  been  submitted 
to  the  jury.  This  would  have  been  true,  if  the  plaintiff  had 
offered  evidence  which  afforded  a  prima  facie  explanation  of 
the  mutilation ;  or  if  the  fact  of  mutilation  had  come  out  on 
the  part  of  the  defence,  after  the  plaintiffs  had  made  out  their 
case.  But  no  explanation  was  given,  or  offered.  The  evidence 
which  professed  to  explain,  or  rather  to  deny,  the  alteration, 
tended  strongly  to  establish  the  fact,  and  confirm  the  declara- 
tion of  the  secretary. 

As  I  understand  the  rule,  it  is  always  a  question  for  the  covri 
to  decide,  whether  a  paper  is  proper  to  be  read  in  evidence  to 
the  jury.  The  reason  of  the  rule  is  most  emphatically  appli- 
cable to  the  present  case  ;  for  the  alteration  was  of  such  a  char- 
acter as  that  the  law  pronounces  the  paper  absolutely  void, 
until  explained.  If,  therefore,  the  case  had  been  submitted  to 
the  jury  and  a  verdict  found  for  the  plaintiffs  on  that  evidence, 
this  court  would  have  been  compelled  to  set  aside  the  verdict ; 
and  in  all  such  cases  it  is  the  obvious  duty  of  the  judge  to  direct 
a  nonsuit;  even  if  both  parties  have  given  testimony,  ((xror 
ham  on  New  Trials,  280.)  It  is  not  unusual  for  the  judge  to 
reject  the  altered  paper,  and  direct  a  nonsuit  In  the  case  of 
Penny  v.  Corwit/ie,  (18  John.  499,)  a  submission  to  arbitiatois 
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was  offered  in  evidence,  but  it  appearing  that  a  black  line  had 
been  drawn  through  the  name  of  one  of  the  parties,  since  its 
execution,  the  judge  refused  to  permit  it  to  be  read  in  evidence, 
unless  the  plaintiff  showed  that  the  rasure  had  been  made  by 
the  consent  of  the  parties.  The  plaintiff  then  offered  to  prove 
the  fact ;  but  the  judge  rejected  all  evidence  on  that  point,  except 
that  of  the  subscribing  witness,  and  nonsuited  the  plaintiff:  and 
for  this  last  ruling  of  the  judge,  a  new  trial  was  granted.  So 
in  the  case  of  the  Adnirs  of  Price  v.  Admits  of  TaUman^  (I 
Coxe,  447,)  a  bond  was  produced,  and  the  subscribing  witness 
stated  that  there  had  been  a  writing  at  the  foot  of  the  bond, 
which  had  been  cut  off.  The  court  would  not  permit  the  bond 
to  be  read  in  evidence,  althougii  the  plaintiff  offered  to  prove 
the  contents  of  the  writing  torn  off,  and  to  satisfy  the  jury  that 
it  was  immaterial.    The  plaintiff  was  nonsuited. 

In  Knight  v.  Clements,  (8  A.  ^  E.  215,)  a  bill  of  exchange 
was  offered*  by  the  plaintiff,  but  it  appeared  that  the  word 
"three"  had  been  blotted,  and  *' two  "written  upon  it.  The 
court  held  that  the  plaintiff  was  bound  to  explain  it  by  evidence^ 
and  that  the  jury  could  not  infer  from  the  appearance  of  the 
bill  that  the  alterations  had  been  made  when  the  bill  was 
drawn ;  and  a  nonsuit  was  ordered.  {See  also  2  StarkUfs  Rep, 
313 ;  6  Bing.  183.) 

That  it  is  a  question  for  the  couit,  when  objection  is  made  to 
the  admissibility  of  the  evidence,  is  shown  by  the  case  of  Ross 
V.  Gmld,  (5  Greenl.  204,  cited  1  Oreenl.  Ev.  599.) 

The  motion  for  a  new  trial  must  be  denied. 

New  trial  denied. 
ToL.  Vn.  72 
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Same  Term.    Before  the  same  Entices. 

TiLLOU  and  others  vs.  The  Kingston  Mutual  Insurancb 

Company. 

Tlie  holder  of  a  mortgage  haa  an  inrarable  inteieit  In  the  mortgaged  premiies.  \ 
And  the  consent  of  the  insuren  that  a  policy  preTiousIj  ueued  to  the  ownen  | 
of  the  propertji  may  be  assigned  to  the  holder  of  the  mortgage,  will  be  deemed  I 
in  the  nature  of  a  contract  with  him,  by  which  he  becomes  insared,  to  tho  / 
amount  which  the  assignment  was  intended  to  secure.  ^ 

And  although  the  original  parties  assured  may,  by  a  violation  of  some  of  the  con- 
ditions of  the  policy,  after  an  assignment  of  the  policy  for  a  part  of  the  amount 
insured,  forfeit  their  rights  to  the  residue,  they  can  not,  U  seems^  by  any  act  of 
theirs,  defeat  the  rights  of  the  assignee,  under  the  policy. 

A  mere  statement,  in  a  notice  of  alterations,  by  the  assured,  that  a  machine  pot 
up  by  them  upon  the  premises,  is  designed  "  for  burning  hard  coal,"  will  not 
be  considered  as  a  covenant  or  agreement  that  it  shall  be  used  with  hard  coal ; 
or  as  binding  the  assured  not  to  use  other  fuel,  should  it  become  necessary,  and 
it  can  be  used  without  increasing  the  risk. 

Where  several  owners  of  property  are  jointly  insured,  a  sale  by  one  of  the  ownecs^ 
of  his  interest  in  the  premises,  to  the  other  ownen,  is  not  such  an  aUeiuUi4m  of 
the  property  as  will  avoid  the  policy,  under  a  provision  in  the  act  under  which 
the  insurance  company  was  incorporated,  declaring  that  when  any  property 
insured  with  such  company,  shall  be  "  alienated  by  sale  or  otherwise,"  the  pol- 
icy shall  become  void. 

This  was  an  action  of  assumpsit,  brought  by  Tillou,  Doty 
and  Grouse,  upon  a  policy  of  insurance  for  $2500,  dated  No- 
Tember  1,  1842,  upon  a  grist  mill.  The  defendants  pleaded  the 
general  issue,  and  gave  notice  that  they  would  give  in  evidence, 
and  insist,  in  bar  of  the  plaintiffs'  recovery,  that  after  the  execu- 
tion and  delivery  of  the  policy,  and  before  the  loss  occurred,  viz. 
on  the  4th  of  April,  1847,  Grouse,  one  of  the  plaintiffs,  who  was 
one  of  the  owners  of  the  property  insured,  alienated  and  sold 
his  interest  in  such  property,  to  Tillou  and  Doty,  the  other  own- 
ers ;  contrary  to  the  provisions  of  the  charter  of  the  company 
and  the  by-laws  and  regulations  thereof;  by  reason  of  which 
the  policy  became  void  and  of  no  effect,  and  the  defendants  ex- 
onerated from  any  liability  thereon.  The  cause  was  tried  at 
the  Dutchess  circuit  in  December,  1848,  before  Justice  Babculo, 
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The  jury  found  a  special  verdict,  containing  the  followingi 
among  other  facts.  That  the  defendants  duly  made  and  exe- 
cuted the  policy,  and  delivered  the  same.  That  the  policy  was 
assigned  to  David  Ketcham  by  the  assured,  on  the  1st  of  May, 
1844,  by  an  instrument  executed  by  them,  and  indorsed  upon 
the  policy  in  these  words :  <^  Know  all  men  by  these  presents, 
that  Carlisle  W.  Tiilou,  Oliver  W.  Doty  and  Tilly  Crouse,  the 
insured  in  the  within  policy  named,  for  and  in  consideration  of 
the  sum  of  $2000  to  them  paid  by  David  Ketcham,  of  Dutchess 
county,  the  receipt  whereof  is  hereby  acknowledged,  do  assign 
and  transfer  unto  the  said  David  Ketcham,  his  heirs  and  as- 
signs, the  within  policy  of  insurance,  and  ail  sums  of  money, 
interest,  benefit  and  advantage  whatsoever  now  due,  or  which 
may  hereafter  arise  by  virtue  hereof;  to  have  and  to  hold 
the  same  unto  the  said  David  Ketcham,  his  heirs  and  assigns 
forever :  this  assignment  however,  to  be  void  on  the  payment 
of  the  said  sum,  with  interest,  according  to  the  conditions  of 
a  certain  mortgage  executed  by  said  Tiilou,  Doty  and  Crouse, 
to  Eliza  B.  Hossack,  recorded  in  Dutchess  county  clerk's  office, 
December  30th,  1843,  in  liber  58  of  mortgages,  page  372,  Sec. 
and  assigned  by  said  Eliza  B.  Hossack  to  said  David  Ketcham, 
and  to  be  subject  to  the  approval  of  the  company,''  &c.  That 
the  defendants  consented  to  said  assignment  in  the  words  fol- 
lowing :  '^  The  Kingston  Mutual  Insurance  Company  do  hereby 
consent  that  the  interest  of  Carlisle  W.  Tiilou,  Oliver  W.  Doty 
and  Tilly  Crouse  in  the  within  policy,  on  the  terms  above  set 
forth,  be  assigned  to  David  Ketcham,  his  heirs  and  assigns. 
Kingston,  May  9th,  1844.       John  K.  Trumpbour,  Sec'y." 

Which  consent  was  indorsed  on  said  policy.  That  the  de- 
fendants also  received  from  Tiilou  and  Doty  a  notice  of  alter- 
ations in  the  words  following : 

"Hyde  Park,  May,  17th,  1847. 

To  the  Kingston  Mutual  Insurance  Company,  Honored  Sirs, 
we  have  put  a  kiln-drying  machine  in  our  mill,  it  is  a  cylinder 
well  secured  in  brick  arch,  and  well  secured  with  a  chimney 
carried  out  the  top  of  the  mill ;  ii  is  for  burning  hard  coal. 
It  is  9  by  4  feet,  four  feet  high,  and  no  chance  for  the  least  par- 


572  CASES  IN  LAW  AND  EaUITY  [Urn.  7 


Tillou  V.  Th«  Kiogrton  Mutual  In*.  Co. 

licie  of  fire  to  escape.  It  is  not  so  much  risk  as  a  stove  and  pipft 
to  the  same.  We  have  not  started  it  yet,  and  want  you  to  act 
upon  it,  and  let  us  know  immediately. 

Yours  in  haste,  Tillou  &,  Doty." 

Upon  which  the  said  defendants  gave  to  the  plaintifTs  the  con- 
sent or  certificate  following :  ''  Secretary's  office  of  the  Kings* 
ton  Mutual  Insurance  Company.  I  hereby  certify  that  a  state- 
ment of  certain  alterations  as  made  to  the  flouring  mill  insured 
in  policy  No.  699  to  Tillou,  Doty  and  Grouse,  has  this  day  been 
received  at  this  office,  which  are  adjudged  to  increase  the  haz- 
ard of  said  mills  and  machinery  five  per  cent ;  and  the  increase 
of  premium  having  been  secured  thereon,  said  policy  is  hereby 
confirmed  unto  the  said  Tillou,  Doty  and  Grouse,  the  same  as 
though  said  alterations  had  not  been  made. 

J.  K.  Trumi^bouh,  Sec'y." 

That  the  grist  mill  and  machinery  mentioned  in  said  policy 
was  consumed  by  fire,  on  the  28th  day  of  July,  1847,  and  was 
worth  between  6  and  7  thousand  dollars.  That  the  notice  and 
preliminary  proofs  required  by  the  conditions  of  said  policy  were 
duly  made  and  served  on  the  defendants.  That  on  or  about  the 
first  day  of  May,  1847,  the  said  Tilly  Grouse  sold  his  interest  in 
the  premises  insured,  and  conveyed  the  same  to  the  other  re- 
maining partners,  Tillou  and  Doty ;  they  the  said  plaintiffs  up 
to  that  time,  being  partners  in  the  milling  business.  That  said 
Tillou  and  Doty  at  the  time  of  taking  Grouse's  share,  applied 
to  William  Shaw,  one  of  the  directors  of  said  Kingston  Mu- 
tual Insurance  Gompany,  and  requested  to  know  if  it  would 
avoid  the  policy,  who  replied  that  he  did  not  consider  such  con- 
veyances an  alienation.  That  the  kiln  drying  machine  was 
designed  for  coal,  but  was  used  with  wood,  as  a  general  thing ; 
and  that  no  fire  had  been  in  said  machine  for  36  hours  or  more 
before  the  burning  of  said  mills.  That  the  amount  due  on  $2000 
for  interest  and  principal  from  three  months  after  serving  the 
preliminary  proofs,  was  $2146,52.  That  the  amount  due  on 
$2333,33,  being  the  original  interest  of  Tillou  and  Doty,  includ- 
iog  the  amount  assigned,  and  exclusive  of  Grouse's,  was  $2604|36. 
That  the  amount  due  on  $2500,  the  whole  amount  of  auch 
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iosuraoce,  was  $2687,16 ;  that  the  amount  due  ou  $1666,66^ 
said  Tillou^&  Doty's  interest  if  they  owned  two-thirds  of  said 
policy,  was  $1778,08. 

Jno.  Thompsorif  for  the  plaintiffs. 

Jos.  Forsyth^  for  the  defendants. 

By  the  Courts  Barculo,  J.  The  first  question  to  be  consid- 
ered is  the  effect  of  the  assignment  of  the  policy  of  insurance  to 
Ketcham  to  secure  a  mortgage  of  $2000. 

This  assignment  was  made  with  the  express  consent  of  the 
insurance  company,  endorsed  on  the  policy.  Ketcham,  at  that 
time,  as  assignee  of  the  mortgage,  had  an  insurable  interest  in 
the  premises.  The  consent  of  the  company  must  therefore  be 
deemed  in  the  nntnyg  nf  f^  />/^wi»rQ/*»  ^tWK  Ketcham,  by  which  he 
became  insured  to  the  amount  of  $2000.  Consequently,  al* 
though  Ketcham  might  perhaps  work  a  forfeiture  of  his  rights 
under  the  policy,  by  a  violation  of  some  of  its  conditions,  and, 
although  the  original  parties  assured  might  also  forfeit  their 
rights  to  the  residue  of  the  amount  insured,  I  apprehend  that 
they  could  not  by  any  violation  of  the  terms  of  the  policy,  de- 
feat the  rights  of  Ketcham  under  the  policy.  Ittherefore^it  be 
conceded  that,  as  between  the  original  parties,  the  policy  has 
become  void,  it  would  still  sustain  the  recovery  to  the  extent  of 
the  $2000. 

But  I  am  not  prepared  to  say  that  there  has  been  any  for- 
feiture whatever.  The  position  maintained  by  the  defendants' 
counsel,  that  the  policy  was  avoided  by  the  use  of  wood  instead 
of  coal  in  the  kiln-drying  machine,  is  clearly  untenable.  For 
there  was  no  covenant  or  agreement  on  the  part  of  the  assured 
that  the  machine  should  be  used  with  hard  coal.  It  was  a 
mere  statement  that  the  machine  was  designed  ^  for  burning 
hard  coal,"  without  binding  the  plaintiffs  not  to  use  other  fuel, 
if  it  should  become  necessary ;  provided  the  risk  was  not  thereby 
increased^  In  this  case  the  jury  do  not  find  that  the  change 
increased  the  hazard,  nor  is  it  pretended  that  there  was  any 
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fraud  in  the  representation ;  and  I  think  it  would  be  going* 
much  too  far  to  hold  such  a  deviation  from  the  r^esentaticMi 
sufficient  to  avoid  the  contract.    (4  Hillj  329.) 

A  much  graver  question  arises  upon  the  conveyance  by 
Crouse  of  his  interest  in  the  premises  to  the  other  two  plaintrflk 
It  b  claimed  by  the  defendants'  counsel  that  this  constituted  an 
alienation^  within  the  7th  section  of  the  act,  which  avoids  the 
policy.  That  section  declares,  "  that  when  any  property  in- 
surcd  with  this  corporation  shall  be  alienated  by  sale  or  other- 
wise, the  policy  shall  thereupon  be  void,  and  be  surrendered  to 
the  directors  of  said  company  to  be  cancelled."  {Laws  of  1836, 
p.  44.)  Under  this  provision,  if  the  parties  had  united  in  a 
conveyance  to  a  stranger  there  would  be  no  doubt  of  its  avoid- 
ing the  policy.  If  Crouse  had  conveyed  his  interest  to  a  stran- 
ger the  policy  would  cease  to  operate  as  to  that  share,  at  least. 
But  it  seems  to  me  that  the  conveyance  by  Crouse  to  his  copart- 
ners stands  upon  a  different  footing.  It  was  not  strictly  q)eak- 
ing  an  alienation^  i.  e.  a  transfer  from  one  to  another.  It  was 
a  change  of  interests  among  joint  owners.  No  stranger  is  intro- 
duced— ^no  addition  to  the  number  of  the  assured  is  made.  One 
copartner  retires  from  the  concern  and  sells  out  his  interest  to 
the  others.  The  company,  therefore,  run  no  risk  of  having 
careless  or  improvident  persons  substituted  in  the  place  of  the 
original  parties  with  whom  they  dealt,  to  guard  against  which 
it  was  a  principal  object  of  the  statute.  It  is  not,  I  apprehend, 
every  transfer  of  title  which  is  to  be  deemed  an  alieneUion. 
Suppose,  for  instance,  that  these  three  parties  had  been  joint 
tenants,  and  Crouse  had  died,  by  which  the  whole  estate  would 
vest  in  the  survivors,  could  it  be  pretended  that  this  was  an 
alienation  ?  Or  suppose  that,  being  tenants  in  common,  Crouae 
had  died  and  his  interest  passed  to  his  heirs,  although  new  per- 
sons would  be  introduced,  still  I  am  much  mistaken  if  this  could 
be  deemed  an  alienation  within  the  act.  Even  if  the  estate 
should  pass  by  will,  instead  of  descent,  I  doubt  whether  it  could 
be  held  to  be  such  an  alienation  as  would  work  a  forfeiture. 

It  seems  to  me  that  our  courts  have  gone  quite  far  enough  in 
giving  a  strict  construction  to  clauses  of  forfeiture  in  these  insur- 
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ance  acts.  A  more  liberal  construction  would,  perhaps,  promote 
the  ends  of  justice  quite  as  welL  In  this  case  I  think  the  spirit 
of  the  law  has  not  been  violated ;  and  that  we  are  bound  to  say 
that  the  policy  has  not  been  rendered  void  by  the  transfer  of 
Grouse's  interest  to  his  copartners. 

I  am  aware  that  some  of  the  authorities  seem  to  militate 
against  these  conclusions.  Thus  the  case  of  Carpenter  v. 
Washington  Ins.  Co.  (16  Pet.  495,)  may  be  considered  an  au- 
thority for  saying  that  an  assignment  of  the  policy  as  collateral 
security  does  not  place  it  beyond  the  reach  of  forfeiture  by  the 
misconduct  of  the  assignor.  But  that  case  has  never  been  law 
in  this  state.    {The  Trader^  Ins.  Co.  v.  Roberty9  Wend.  404.) 

Nor  is  the  case  of  Howard  v.  The  Albany  Ins.  Co.  (3  DeniOj 
301,)  a  decisive  authority  to  show  that  a  conve3rance  by  one 
joint  owner  to  another  avoids  the  policy.  For  that  policy  waif 
not  made  under  the  act  in  relation  to  mutual  insurance  com- 
panies :  nor  is  any  opinion  given  in  favor  of  the  decision,  but 
only  a  dissenting  opinion  by  Justice  Bronson.  On  the  other 
hand,  in  the  case  of  McMaster  ^  Bruce  v.  The  Westchester 
Mutual  Lis.  Co.  (25  Wend.  379,)  the  learned  circuit  judge  ex- 
pressed the  opinion  that  a  conveyance  by  one*  joint  owner  to 
another  was  not  an  alienation  within  the  meaning  of  the  act  in 
question  ;  which  doctrine  was  not  repudiated  by  this  court,  al- 
though the  case  was  decided  upon  other  grounds. 

There  is  another  light  in  which  this  case  may  be  viewed. 
The  section  in  question  provides  that  the  grantee  of  any  insured 
premises, ''  having  the  policy  assigned  to  him,  may  have  the 
same  ratified  and  confirmed  to  him  for  his  own  proper  use  and 
benefit,  upon  application  to  the  directors,  and  with  their  consent, 
within  thirty  days  next  after  such  alienation,"  &c.  This  shows 
that  although  the  statute  declares  that  an  alienation  shall  ren- 
der the  policy  void^  it,  in  fact,  merely  renders  it  voidable  at  the 
election  of  the  company,  who  may  elect  whether  it  shall  cease 
to  operate  or  be  ratified  and  confirmed  to  the  alienee.  The  act 
does  not  direct  how  the  ratification  and  confirmation  shall  be 
made  or  evidenced.  Now,  in  this  case,  Tillou  &  Doty  are  the 
grantees  of  Grouse :  they  may  also  be  deemed  the  assignees  of 
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his  interest  in  the  policy,  as  the  conveyance  of  the  premises 
would  ipso  facto  vest  in  them  the  right  to  the  insurance  mon- 
eys, as  between  them  and  Grouse.  Tillou  &  Doty  were  there- 
fore in  a  position  to  demand  and  obtain  from  the  company  such 
ratification  and  confirmation  if  it  was  necessary  for  them. 
Whether  this  was  done  or  not  does  not  distinctly  appear.  But 
it  appears  that  on  the  8th  day  of  July,  1847,  the  company,  by 
their  secretary,  gave  to  Tillou  &  Doty  a  ceitificate  stating  that 
"  due  notice  had  that  day  been  received  from  Messrs.  Tillou  4* 
Dotj/  of  additional  insurance  having  been  effected  for  $1000  on 
their  flouring  mill,"  &o.  This  looks  very  much  like  a  recogni- 
tion, on  the  part  of  the  company,  of  Tillou  &  Doty  as  the  own- 
ers of  the  premises ;  and  although  it  may  not  in  itself  amount 
to  a  ratification  or  confirmation  within  the  statute,  it  is  never- 
theless an  item  of  evidence  from  which  a  pretty  strong  inference 
may  be  dmwn  that  such  ratification  or  confirmation  had  been 
made.  How  far  this  may  be  a  proper  consideration  upon  this 
special  verdict  it  is  not  necessary  to  inquire ;  as  we  prefer  to 
rest  our  decision  upon  the  broad  ground  that  here  has  not 
such  an  alienation  as  avoids  the  policy. 


0^ 


Judgment  for  the  plaintiflSi. 


Oneida  General  Term,  January,  1850.     C  Grayy  PraJU^ 

Gridlej/,  and  Alten^  Justices. 

Small  vs.  Graves. 

"The  ban  omimoAf  by  an  insolvent  debtor,  applying  to  be  diaelkar|ed  Inder  Hb 
two-thirda  tuci,  to  insert  the  name  of  a  creditor  in  his  sehedide  of  debts,  or  tlift 
misstatement  of  the  amount  due  any  czeditor,  will  not,  alone,  vitiate  the  dischaiys. 

The  omission  or  misstatement  must  be  intentional,  with  a  view  to  a  "/rou^Htat 
concealment."    If  not  intentional  it  will  not  be  fraudulent. 

The  fad  that  a  person  becomes  a  petitioning  creditor  of  an  tnsdvent,  for 
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ual  amount  of  a  debt  puichaMd  by  him,  at  a  diseoimt,  rather  than  for  tho 
amount  paid  by  him,  wiU  not,  per  se,  vitiate  the  diicbarge. 

The  act  which  will  vitiate  the  diBchai|re  must  be  an  act  of  the  insolvent.  He 
must  procure  the  creditor  to  become  a  petitioner  for  a  larger  amount  than  is  in 
good  fuith  due  him;  and  this  must  be  done  in  onler  to  obtain  a  discharge. 

Where  the  petitioning  creditor  purchased  the  demand  three  or  four  years  before 
the  debtor  applied  for  his  discharge,  and  there  was  no  evidence  that  the  cred- 
itor did  not  hold  it  as  a  debt  against  the  insolvent,  to  the  full  amount,  or  that 
the  latter  had  any  knowledge  of  the  circumstances  attending  such  purchase,  or 
of  the  amount  paid  for  the  demand ;  Held  that  the  mere  fact  of  the  creditor 
signing  the  insolvent's  petition  as  a  creditor  for  the  full  amount  ot  the  demand, 
when  he  had  purchased  the  same  for  a  less  amount,  would  not  avoid  the 
discharge. 

This  action  was  tried  at  the  Onondaga  circuit  before  Shank- 
land.  J.  and  was  upon  a  promissory  note  made  by  the  defendant, 
dated  March  4, 1842,  payable  in  five  months,  to  J.  C.  Norton  or 
bearer,  for  $200.  The  defendant  pleaded  in  bar  of  the  action  a 
discharge  by  the  first  judge  of  Onondaga  county  on  the  26th  of 
January,  1847,  in  pursuance  of  the  statute  concerning  ^'  volun- 
tary assignments  made  pursuant  to  the  application  of  an  insol- 
vent and  his  creditors."  The  plaintiff  replied  that  the  discharge 
was  obtained  by  fraud,  and  in  a  notice  annexed  to  the  replica- 
tion specified  the  acts  of  fraud  which  he  would  prove,  and  upon 
which  he  would  rely  to  invalidate  the  discharge.  After  the 
proof  of  the  execution  of  the  note,  the  insolvent  papers  of  the 
defendant  were  given  in  evidence,  from  which  it  appeared  that 
Perigo  Austin,  who  was  father-in-law  of  the  defendant,  was  a 
petitioning  creditor  of  the  defendant,  upon  an  indebtedness 
amounting  to  $2,439,88.  That  the  debt  of  the  plaintiff  was 
not  named  or  stated  in  the  petition  or  schedule.  That  a  debt 
appeared  in  the  schedule  to  be  due  originally  to  one  Barber,  of 
$230,40,  stated  to  be  in  judgment  against  the  defendant,  and  to 
have  been  assigned  to  Aaslin.  That  the  debt  to  Austin  of 
$2439,88  included  the  Barber  judgment.  That  the  whole 
amount  of  the  debts  of  the  defendant,  as  stated  in  the  schedule, 
was  $3605,88,  and  the  amount  of  the  debts  due  to  the  petition- 
mg  creditors,  was  $2633,40.  The  plaintiff  also  proved  that 
Austin  bought  the  Barber  judgment  and  paid  therefor  in  wood 
worth  from  $76  to  $100.    The  justice  charged  the  jury  that  no 
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act  of  fraud  had  been  proved,  to  vitiate  the  discharge,  and  ihe 
plainlifr excepted.  The  plaintifr's  counsel  then  requested  the 
judge  to  charge  that  the  discharge  of  the  defendant  was  void, 
for  the  reason  that  Austin  was  9.  petitioning  creditor  for  the 
nominal  amount  of  the  Barber  debt  and  not  for  the  amount  paid 
by  him.  The  judge  refused  so  to  charge,  and  the  plaintiff's 
counsel  excepted.  The  jury  rendered  a  verdict  for  the  defend- 
ant, and  the  plaintiff  now  moved  for  a  new  trial,  on  a  bill  of 
exceptions. 

W.  H.  Jewett,  for  the  plaintiff. 

D.  D.  Hillls,  for  the  defendant. 

Bj/  ihe  Court,  Allen,  J.  It  is  provided  by  statute  that  every 
discharge  granted  under  the  article  by  virtue  of  which  tiie  de- 
fendant claims  to  have  been  discharged  shall  be  void  if  the  insol- 
vent shall  fraudulently  conceal  the  names  of  any  of  his  creditors, 
or  the  amount  of  any  sum  due  to  any  of  them.  (2  ft.  &  23, 
}  35,  sub.  4.)  The  bare  omission  by  the  insolvent  to  insert  the 
name  of  a  creditor  in  the  schedule  of  debts,  or  the  misstatement 
of  the  amount  due  any  creditor  will  not,  alone,  vitiate  the  dis- 
charge. The  omission  or  misstatement  must  be  intentional, 
with  a  view  to  a  ^'fraudulent  concealment."  The  intent  gives 
character  to  the  act,  and  if  there  is  in  this  case  any  evidence 
tending  to  show  a  fraudulent  intent  on  the  part  of  the  insolvent, 
the  question  should  have  been  submitted  to  the  jury ;  for  the 
omission  of  the  plaintiff's  debt  in  the  schedule  is  conceded. 
[Slidell  V.  McCreOj  1  Wend,  156.)  There  were  no  circum- 
stances proved,  to  show  that  the  omission  to  name  the  debt  of 
the  plaintiff  was  intentional,  and  if  not  intentional  it  could  not 
have  been  fraudulent.  In  Ai/res  v.  Scribner,  (17  Wend.  407.) 
the  insolvent  had  named  the  plaintiff  as  a  creditor  for  $493,93 
on  three  notes.  He  was  in  fact  indebted  to  him  upon /our  notes, 
to  the  amount  of  $311,52,  and  the  court  held  that  under  such 
circumstances  the  question  whether  the  defendant  wilfully  mis- 
represented the  amount  due  the  plaintiff  was  a  question  for  the 
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jury.  The  note  of  the  plaintiff  in  this  action  was  dated  in 
March,  1842.  The  petition  of  the  defendant  was  presented  to 
the  oflSccr  four  years  and  a  half  thereafter,  and  without  any 
proof  that  the  defendant  had  the  deht  or  debtor  in  his  mind  at 
the  time  of  preparing  and  verifying  his  schedule.  A  verdict  of 
the  jury  that  he  wilfully  or  fraudulently  concealed  the  debt, 
would  not  have  been  warranted  by  the  evidence. 

II.  It  is  provided  by  the  section  of  the  statute  before  cited, 
subdivision  6,  that  the  discharge  shall  be  void  if  the  insolvent 
shall  procure  any  person  to  become  a  petitioning  creditor  for  any 
sum  not  due  from  him  to  such  person,  in  good  faith.  By  another 
section  it  is  provided  that  whenever  a  petitioning  creditor  shall 
have  purchased  or  procured  to  be  assigned  to  him  any  debt  or 
demand  against  the  debtor  for  less  than  the  nominal  amount  of 
such  debt,  the  person  petitioning  shall  be  deemed  a  creditor  to 
the  amount  only  of  the  sum  or  value  actually  and  in  good  faith 
paid  by  him  for  such  debt.  (2  R.  S,  36,  i  10.)  Within  the 
act,  therefore,  Austin  was  only  a  creditor  of  the  defendant  in 
respect  to  the  Barber  debt  for  the  amotmt  or  value  actually  paid 
by  him.  [Slidell  v.  McCreOj  1  Wefid-,  156.)  It  is  insisted  by 
the  plaintiff's  counsel  that  within  the  principle  of  the  case  cited, 
the  fact  that  Austin  became  a  petitioning  creditor  for  the  nomi- 
nal amount  of  the  Barber  debt,  rather  than  the  amount  paid  by 
him,  per  se  vitiates  the  discharge.  The  language  of  Savage, 
Ch.  J.  who  pronounced  the  decision  of  the  court,  must  be  under- 
stood in  reference  to  the  facts  of  that  case.  There  the  insolvent 
had  procured  an  assignment  of  a  large  claim,  to  his  clerk,  for 
the  nominal  consideration  of  one  dollar,  nothin^r  in  fact  beinjr 
paid,  and  his  clerk  thereupon  became  a  petitioning  creditor  for 
the  whole  amount  of  the  debt.  The  learned  judge  might  well 
inquire  "What  further  proof  of  actual  fraud  could  be  desired?" 
and  say  that  "  the  statute  makes  the  act,  per  se,  avoid  the  dis- 
charge, without  requiring  proof  of  the  intent."  The  insolvent 
was  the  actor,  throughout,  and  procured  the  assignment  to  his 
clerk  to  enable  him  to  become  a  petitioning  creditor,  and  then 
procured  him  to  become  such  petitioning  creditor.  But  in  the 
case  before  us,  the  petitioning  creditor  purchased  the  debt  some 
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three  or  four  years  before  the  application  for  the  benefit  of  the 
act,  and  there  is  no  evidence  that  Austin  did  not  hold  it  as  a 
debt,  to  the  full  amount,  against  the  defendant,  as  he  lawfully 
might.  Neither  is  there  the  slightest  evidence  that  the  defend* 
ant  had  any  knowledge  of  the  particulars  of  the  transaction  by 
which  Austin  became  the  owner  of  the  debt,  or  the  amount  he 
paid  for  it.  It  follows  that  there  is  a  total  want  of  evidence  that 
he  knowingly  procured  Austin  to  become  a  petitioning  creditor 
for  an  amount  not  due  to  him  in  good  faith.  And  although  the 
statute  does  not  speak  of  the  knowledge  of  the  insolvent  as  ne^ 
cessary  to  vitiate  the  discharge,  yet  giving  the  statute  a  reason- 
able construction,  to  which  it  is  entitled,  it  is  as  essential  to  be 
established  as  any  other  fact.  The  consequences  of  the  act 
prohibited  are  highly  penal,  and  should  not  be  visited  upon  the 
insolvent  without  fault  upon  his  part.  The  act  which  will 
vitiate  the  discharge  must  be  an  act  of  the  insolvent.  He  mast 
procure  the  creditor  to  become  a  petitioner  for  a  larger  amount 
than  is  in  good  faith  due  him.  And  this  must  be  done  in  order 
to  procure  a  discharge,  that  is,  the  insolvent  must  design  to 
perpetrate  a  fraud  upon  the  act,  and  to  this,  knowledge  of  the 
amount  paid  for  the  debt,  by  the  creditor,  is  essential.  The 
provision  was  designed  to  prohibit  transactions  of  the  character 
of  that  commented  upon  in  1  Wendell ;  and  to  apply  it  to  trans- 
actions in  which  the  insolvent  had  acted  in  good  faith  would 
be  unwarranted  by  the  act.  It  would  be  inconsistent  with  reason 
and  justice,  (6  Paige,  323.  Farr  v.  Marsiellej-j  2  Crandi,  10.) 
Whether  two  thirds  in  amount  of  the  creditors  of  the  defend- 
ant united  with  him  in  his  petition  for  the  benefit  of  the  insolvent 
act,  is  not  material  in  this  action ;  as  the  jurisdiction  of  the 
ofiEicer  is  admitted  by  the  replication  perfraudem.  {Aj/res  v. 
Heribner,  17  Wend.  407.) 

A  new  trial  is  denied. 
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Sams  Term;    Before^  the  mme'  JusHc^. 
Rayner  ns.  Clark  and  Lawrexce. 

Aa  appeal  Um  to  ths  general  tenn  from  a  judgment  entered  upon  the  report  of  a 
referee  by  the  direction  of  a  aiogle  jadge  of  the  court ;  although  the  judge  did 
not  pass  directly  upon  the  amount  to  which  the  party  recovering  was  entitled. 

Upon  such  appeal,  not  only  the  correctness  of  the  report  and  decision  of  the  re- 
feree and  the  judgment  entered  thereon,  is  the  subject  of  review,-  but  a  prior 
order  made  by  the  judge  declaring  the  answer  of  the  defendants  frivolous  and 
directing  judgment  for  the  plaintiff,  is  properly  before  the  court 

A  judgment,  rendered  against  a  surety  in  a  bond  as  well  as  the  principal,  for  an 
amount  exceeding  the  penalty,  is  erroneous. 

The  liability  of  a  surety  is  limited  in  amount,  by  the  penalty  of  his  bond ;  and 
he  can  in  no  event  become  liable  for  a  greater  amount. 

If  a  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
defect  will  not  be  waived  by  the  omission  of  the  defendant  to  demur,  for  that 
cause. 

But  for  such  a  defect  in  substance,  in  the  complaint,  the  defendant  may  appeal 
ftom  the  judgment,  to  the  general  term. 

In  an  action  upon  a  bond  given  upon  the  arrest  of  a  party  upon  an  attachment 
issued  for  a  contempt  of  court,  the  plaintiff  should  state  and  show,  in  his  com- 
plaint, his  connection  with,  and  relation  to,  the  attachment  proceedings,  and 
how,  and  to  what  extent,  he  was  aggrieved  by  the  acts  of  the  defendant 

The  order  of  the  court,  for  the  proeeeution  of  such  a  bond,  only  operates  aa  an 
assignment  to  the  aggrieved  party ;  and  the  fact  that  the  person  bringing  the 
action  is  the  aggrieved  party  must  be  averred  in  the  complaint,  and  proved 
upon  the  trial. 

This  was  an  appeal  from  a  judgment  entered  upon  the  re- 
port of  the  clerk.  The  action  was  upon  a  bond  in  the  penalty 
of  $250,  given  upon  the  arrest  of  Clark  on  an  attachment  foi 
an  alledged  contempt  of  couit.  The  plaintiff,  in  his  complaint, 
alledged  the  making  of  the  bond  to  the  sheriff  of  the  county  of 
Madison,  and  set  it  out  in  haec  verba.  It  was  conditioned  for 
the  appearance  of  Clark  at  the  next  special  term  to  be  held  in 
the  county,  to  answer  for  the  contempt,  and  abide  the  order  of 
the.  court.  The  plaintiff  then  averred  the  non-appearance  of 
Clark  according  to  the  condition  of  the  bond,  and  tiiai  the  bond 
thereby  became  forfeited  and  the  defendants  became  liable  to 
pay  the  penalty,  and  that  the  court  ordered  the  bond  to  be  de- 
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liverccl  to  ihc  plainlifr  Tor  prosecution,  nnJ  claimed  judgment 
for  $2.>0  and  intorcit  from  April  2,  1819}  b&sides  costs.  The 
defcndaiiLs  put  in  an  answer,  which,  upon  motion,  was  stricken 
out  as  frivolous,  and  judgment  ordered  for  (he  plainlitf,  and 
I  hat  it  be  referred  to  the  clerk  of  Onondaga  county  to  assess  the 
damages  of  the  piaiuttfr,  on  proof  before  him.  The  clerk  as- 
sessed the  damages  at  $254,17,  and  for  that  amount,  besides 
costs,  judgment  was  perfected,  and  the  defendants  appealed 
therefrom. 

/  ^.  Spencer,  for  the  appellant. 

Z>.  D.  HiUiSf  for  the  respondent. 

Bff  the  Court,  Allen,  J.  By  section  348  of  the  code  an 
appeal  may  be  brought  in  this  court  to  the  general  term,  from  a 
judgment  entered  upon  the  direction  of  a  single  judge  of  the 
san)e  court.  In  this  case  the  judgment  was  entered  upon  the 
direction  of  a  single  judge,  in  pursuance  of  the  provisions  of 
section  247  ;  and  although  (he  judge  did  not  pass  directly  upon 
the  annunt  to  which  the  plaintiif  was  entitled,  an  appeal  lies  to 
reverse  the  judgment.  The  court  of  appeals  have  authority  to 
review  upon  appeal  only  "  actual  determinations"  of  the  infe- 
rior cjurt ;  that  is,  questions  upon  w*hich  the  inferior  court  have 
actually  passed.  (Code,  ii  11,  333.)  But  an  appeal  to  the 
general  term  of  this  cotirt,  from  a  judgment  of  the  same  court, 
is  put  upon  a  different  footing.  Not  only  the  correctness  of  the 
report  and  decision  o(  the  referee  and  the  judgment  entered 
thoreon,  is  the  subject  of  review,  but  the  order  of  the  judge,  de- 
claring the  answer  of  the  defendants  frivolous  and  directing 
judgment  for  the  plaintitf,  is  properly  before  us  upon  the  appeal. 
[Code,  i  321).) 

I.  The  judgment  is  erroneous,  as  it  was  rendered  against  the 
surety  as  well  as  the  principal,  for  an  amount  exceeding  the 
penalty  of  the  bond.  The  liability  of  the  surety  was  limited  in 
amount  by  the  penalty  of  his  bond,  and  he  could  in  no  event 
become  liable  for  a  greater  amount    {Clark  v.  Bush,  3  Oowen 
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151.  Fairlie  v.  Lawson,  5  /c/»  424.)  Perhaps,  liowever,  if  this 
were  the  only  diiiiciiUy,  we  might  modify  the  judgment  appealed 
from,  ami  reverse  it  for  the  excess  over  the  penalty  of  the  bond, 
and  affirm  it  for  the  residue.  {Cude,  §  330.)  But  it  is  unne- 
cessary to  decide  this  point,  or  to  attempt  to  put  a  construction 
upon  the  section  of  the  code  last  quoted. 

II.  The  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action ;  and  this  defect  is  not  waived  by  the 
omission  of  the  defendants  to  demur  for  (hat  cause.  {Code, 
a  144,  148.)  All  that  a  party  admits  by  suffering  a  default  is 
the  truth  of  the  facts  alleilged  against  him ;  and  if  a  declaration 
under  the  former  system,  did  not  contain  sufficient  to  show  a 
cause  of  action,  the  defendant  could,  in  most  instances,  take  ad- 
vantage of  the  defect  either  by  motion  in  arrest  of  judgment  or 
writ  of  error.  And  for  a  like  defect  in  substance  in  the  com- 
plaint, under  the  code,  the  defendant  may  appeal  from  the  judg- 
ment to  the  general  term.  The  form  of  the  remedy  only  is 
changed.    {CaUagan  v.  Halleitj  1  CaiiieSj  104.) 

The  proceedings  in  which  the  bond  whereon  the  action  is 
brought  was  given,  were  had  under  title  13  of  chapter  8  of  part 
3d  of  the  revised  statutes.  (2  R.  S.  534.)  By  that  act,  (§}  27, 
23,  29,)  it  is  provided  that  if  the  defendant  against  whom  an 
attachment  shall  have  been  issued  is  returned  served,  do  not 
appear  on  the  return  day  thereof,  the  court  may  order  the  bond 
taken  upon  the  arrest  to  be  prosecuted,  and  that  such  order  shall 
operate  as  an  assignment  of  the  bond  to  any  aggrieved  party, 
who  may  maintain  an  action  thereon  in  his  own  name,  in  the 
sam3  manlier  as  in  olfier  actions  on  bonds  with  conditions  to 
perform  covenants  other  than  for  the  payment  of  money,  and 
that  the  measure  of  the  damages  to  be  assessed  in  such  action, 
shall  be  the  extent  of  the  loss  or  injury  sustained  by  such  aggrieved 
party  by  reason  of  the  misconduct  for  which  the  attachment 
was  issued,  and  his  costs  and  expenses  in  prosecuting  such  at- 
tachment. Tho  plaintiff  should  liave  staled  and  shown,  in  his 
complaint,  his  connection  with,  and  relation  to,  the  attachment 
proceedings,  and  how,  and  to  what  extent,  he  was  aggrieved 
by  the  acts  of  the  defendant    {McDonald  v.  Hobson^  7  How* 
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Rep.  745*)    For  aught  ihat  appears  in  the  complaint,  the  plaia- 
lifT  has  no  more  right  to  bring  and  maintain  an  action  on  Ihe 
bond  than  any  otlier  man  ;  and  if  his  complaint  is  good  in  sub- 
stance, the  onus  ])raba9uli  is  changed  from  the  plaintiff  to  the 
defendant.    Instead  of  its  resting  upon  tlie  plaintiflf  to  make  out 
his  case  in  the  first  instance,  it  will  devolve  upon  the  defendant 
to  show  that  the  plaintiff  was  not  the  aggrieved  party,  and  that 
he  has  not  sustained  damages.    By  tlie  code,  the  complaint 
must  contain  a  statement  of  the  facls  constituting  the  cause  of 
action,  in  ordinaiy  and  concise  language.    {Code^  i  142,  sub.  2.) 
At  common  law,  the  declaration  must  have  contained  a  full, 
regular  and  methodical  statement  of  the  injury  which  the  plain- 
tiff had  sustained,  and  all  the  circumstances  necessary  for  thersup- 
port  of  the  action.    (1  Chii.  PL  255.)    The  code  ha^s  not  un- 
dertaken to  dispense  with  the  substance  of  the  old  declaration. 
In  ThamcLS  v.  Cameron,  (17  Wend.  69,)  the  declaration  was 
held  good  in  substance,  in  a  case  like  the  present,  upon  an 
averment  that  the  plaintiffs  were  the  parties  aggrieved.    But  in 
this  case  there  is  no  such  averment ;  and  damages  to  the  plain- 
tiff' are  not  a  legal  consequence  of  the  non-appearance  of  Clark 
upon  the  return  of  the  attachment,  as  they  would  be  if  it  ap- 
peared that  he  was  the  aggrieved  party.    {See  also  Bank  of 
Buffalo  V.  Boughton,  21  Wend.  57.)    The  order  of  the  court,  for 
the  prosecution  of  the  bond,  only  operates  as  an  assignment  to 
the  aggrieved  party ;  and  the  fact  that  the  party  bringing  the 
action  is  the  aggrieved  party,  must  be  averred  in  the  complaint 
and  proved  upon  the  triaL    The  plaintiff  in  this  action  has  not 
done  it,  and  was  not,  therefore,  entitled  to  a  judgment.    And  so 
much  of  the  order  of  the  judge  as  directs  judgment  for  the  plain- 
tiff, and  the  judgment,  must  be  reversed.    By  section  173  of  the 
code,  the  court  may  at  any  time,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  amend  pleadings  or  proceed- 
ings by  inserting  any  allegation  material  to  the  case.    Although 
the  plaintiff  was  not  entitled  to  a  judgment,  neither  were  the 
defendants,  for  the  reason  that  they  had  not,  by  demurrer  or 
otherwise,  pat  themselves  in  a  situation  to  ask  a  judgment  iii 
their  favor.    The  plaintiff,  upon  a  reversal  of  the  judgment, 
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be  plaeed  in  the  same  situation  that  be  was  in  before  the 
order  for  judgment.  Then,  with  the  answer  stricken  out,  he 
was  in  a  situation  to  apply  for  leave  to  amend  his  complaint ; 
and  there  appears  to  be  no  good  objection  to  granting  the  same 
relief  at  this  time  which  would  be  granted  upon  special  motion. 
The  judgment  is  therefore  reversed,  with  costs  of  the  appeal ; 
and  the  plaintiff  is  at  liberty  at  any  time  within  twenty  days, 
upon  payment  of  the  costs  of  the  appeal,  to  amend  his  com- 
plaint or  serve  a  copy  of  the  amended  complaint.  The  defend- 
ants to  have  twenty  days  after  the  service  of  the  amended  com^ 
plaint,  up(Mi  their  attorney,  to  answer  or  demur  to  U^same. 
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Tli«  Act  that  upon  the  hetring  of  a  eanae  befins  a  Mf«ee  a  paz^  exccfite  to  the 
decinoDs  of  the  referee,  and  that  thoee  exceptions  appear  in  the  case  made  for 
the  parpoM  of  obtaining  a  new  trial,  does  not  make  it  a  bill  of  ezceptione.  It 
18  to  be  treated  as  a  case,  it  seems. 

And  if  ftom  sueh  case  the  court  can  see  that  improper  evidence,  admitted  by  the 
referee,  although  objected  to,  did  not  and  could  not  possibly  have  injured  the 
party  objecting,  a  new  trial  will  not  be  granted  because  of  the  adniUBicui  of 
such  evidence. 

But  if  improper  evidence  is  admitted  by  a  referee,  in  a  case  where  the  facts  are 
not  clearly  and  indisputably  established  without  it,  a  new  trial  wifl  be  gnmled, 
notwithstanding  the  reftiee  states,  in  his  xqwrt,  that  in  conwdfiriag  the  caMr 
and  making  his  report  thereon,  he  rejected  such  improper  evidence.  For  in 
such  a  case  the  court  can  not  say  that  the  objectionable  evidence  could  not 
possibly  have  influenced  the  referee. 

A  referee  or  eourt  can  not,  while  professing  to  admit  evidence  absohitdy,  admitit, 
in  foct,  ^  Arae  ssw,  and  then  njeet  It,  upon  maUagiip  a  deeioDn  or  repoftupoB 
the  whole  ease.  Intecloeutoiy  deeisioQs,  made  upon  the  trial,  can  not  he  se*^ 
viewed  in  that  manner. 

The  discretion  as  well  as  the  authority  of  a  referee,  over  the  interlocutory  ques- 
tions presented  in  the  progress  of  the  trial,  eeaseswith  his  decision  of  tbam; 
or  at  least  with  tha  trial  teslt 
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This  was  an  appeal  from  a  judgment  entered  upon  the  re> 
port  of  a  referee.  The  action  was  for  the  recovery  of  the  value 
of  a  quantity  of  salt  sold  by  the  defendant  Way,  by  the  direc- 
tion of  his  co-defendant  Frazer,  and  claimed  by  the  plaintifls  as 
their  property.  The  defendants  justified  under  a  judgment  and 
execution  against  one  Bunnell,  and  claimed  that  the  salt  was 
his  property.  The  plaintiffs  proved  that  in  1848  Bunnell  man* 
ufactured  the  salt  in  question  under  an  arrangement  with  (he 
firm  of  Kingsley  &  Co.,  by  which  the  latter  made  advances  for 
Uie  purchase  of  wood  and  barrels,  and  were  paid  by  a  lien  on 
the  salt  ]^^  that  after  the  salt  was  manufactured,  an  arrange- 
ment w^^piade  between  Bunnell,  Kingsley  &  Co.  and  the 
plaintifls,  by  which  the  plaintifls  repaid  Kingsley  &  Co.  their 
advances.  And  there  was  some  evidence  tending  to  show  a 
sale  of  the  salt  to  the  plaintifls,  and  that  they  barrelled  it,  and 
exercised  acts  of  ownership  over  it  without  removing  it  from  the 
premises  where  it  was  manufiBU>tured,  which  were  leased  by  the 
defendant  Frazer  to  Bunnell.  Several  questions  upon  the  ad- 
mission of  evidence  were  made  and  disposed  of,  upon  the  trial, 
and  the  referee  reported  in  favor  of  the  defendants,  for  the  value 
of  the  salt  From  the  judgment  entered  upon  such  report  the 
defendants  appealed. 

/  S.  Speticer,  for  the  appellants. 

P.  OtUwaiert  Jr.  for  the  respondents. 

By  the  Courts  Allen,  J.  Upon  the  trial  of  the  cause,  several 
exceptions  were  taken  by  the  defendants  to  the  decision  of  the 
referee,  admitting  evidence  objected  to  by  the  defendants,  but 
which  the  referee,  by  notes  inserted  in  the  case,  states  that  he 
rejected  in  considering  the  case  and  making  his  report  thereon. 
There  was  no  question  reserved  upon  the  trial  in  relation  to  the 
admission  of  this  evidence,  to  be  thereafter  considered  and  de- 
cided by  the  referee ;  and  one  question  is  whether  a  referee  can, 
in  the  manner  adopted  in  this  instance,  review  his  decisions 
made  upon  the  trial,  and  whether  by  such  review  a  party  loses 
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the  benefit  of  his  exceptions.  By  the  code  trials  by  the  court 
and  by  referees  are  conducted,  and  decisions  reviewed,  in  the 
same  manner ;  and  as  the  code  has  not  made  special  provisions 
in  relation  to  exceptions  taken  in  the  progress  of  trials,  the 
rights  of  parties  must  depend  upon  the  established  practice  of 
the  courts,  so  &r  as  it  can  be  applied  to  the  new  system.  In 
reviewing  judgments  of  justices  of  the  peace,  it  has  been  re- 
peatedly held  that  the  admission  of  illegal  evidence  was  cause 
for  reversal  of  the  judgment,  notwithstanding  the  justice  returned 
that  he  disregarded  the  evidence,  in  case  of  a  trial  without  a 
jury,  or  upon  a  trial  by  juiy  directed  them  that  the  evidence 
was  incompetent,  and  that  they  should  dbregard  it*  {Haswell 
V.  Bussing^  10  John.  128.  Penfield  v.  Carpender,  13  H.  360. 
irvine  v.  Code,  16  Id.  239.) 

In  Marquand  v.  Webb,  (16  John.  89,)  upon  error  to  the 
mayor's  court  of  New- York,  the  superior  court,  Spencer,  J.  de- 
livering the  opinion,  reversed  the  judgment  of  the  court  below 
on  account  of  the  admission  of  improper  evidence,  although  the 
evidence  admitted  was  merely  cumulative,  the  same  foct  hav- 
ing been  proved  by  two  other  witnesses.  This  doctrine  was 
approved  and  confirmed  by  the  court  for  the  correction  of  errors, 
in  Osgood  v.  Manhattan  Company,  (3  Cowen,  612.)  It  has 
been  held,  however,  that  when  the  objectionable  testimony  is  such 
as  can  not  possibly  mislead,  or  has  been  waived  expressly  or  im- 
pliedly by  the  party  introducing  it,  the  court  will  not  disturb  the 
verdict,  as  in  Norria  v.  Badger,  (6  Cowen,  419,)  where  a  party 
was  allowed  to  prove  incumbrances  upon  certain  premises  by 
parol,  but  in  a  subsequent  stage  of  the  trial  he  fully  established 
the  existence  of  the  same  incumbrances  by  competent  evidence. 
The  court  in  that  case  say,  ''  the  admission  of  it  [the  parol  evi- 
dence] might  be  error,  had  it  been  possible  that  the  jury  placed 
any  reliance  upon  it,  or  could  have  been  misled  by  it.  Going 
into  documental  proof  was  equivalent  to  a  waiver  of  the  parol 
evidence,  which  takes  away  the  error."  But  in  this  class  of 
cases  the  acts  which  are  held  to  take  away  error  are  the  acts 
of  the  party  waiving  the  illegal  evidence,  and  tran^ire  upon 
the  trial,  and  are  known  to  the  adverse  party,  so  that  there  is  no 
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controversy  about  the  facts  sought  to  be  establisbed  by  the  in^ 
competent  evidence.  {Smiih  v.  Kerr,  I  Barb.  S.  C.  Rep.  16S.) 
In  Northrop  v.  Wright,  (24  Wend.  221,)  the  court  denied  Hat 
motion  for  a  new  trial,  upon  a  case,  although  the  declarations 
of  the  defendant's  grantor  were  improperly  admitted  in  evidence 
against  him ;  the  court  saying  that  ^  the  case,  especially  as  to 
ownership,  the  point  to  which  the  improper  evidence  related, 
was  entirely  sustained  without  it"  But  they  also  say  that  were 
it  a  question  made  by  a  bill  of  exceptions,  they  abould  be  bound 
to  grant  a  new  trial  Whether  this  proceeding  is  to  be  treated 
as  a  motion  for  a  new  trial  upon  a  case,  or  as  a  proceeding  anat 
ogous  to  a  motion  for  a  new  trial  upon  a  bill  of  exceptions,  or  in 
the  nature  of  a  writ  of  error,  is  not  very  clear.  The  whole  case 
is  presented  as  provided  by  rule  24,  and  as  it  would  have  been 
presented  under  the  former  practice.  Under  that  system  it 
would  have  been  but  a  motion  for  a  new  trial,  upon  the  case,  and 
error  would  not  lie  to  the  decision  of  this  court  upon  a  case  con- 
taining the  whole  evidence,  as  this  does.  The  fact  that  the 
party  has  taken  exceptions  to  the  decision  of  the  referee,  and 
that  these  exceptions  appear  in  the  case,  does  not  make  it  a  bill 
of  exceptions ;  and  my  impression  is  that  it  is  to  be  treated  as  a 
case,  and  that  if  from  the  case  we  can  see  that  the  objectionable 
evidence  did  not  and  could  not  possibly  have  injured  the  de- 
fendants, a  new  trial  should  be  denied ;  or,  in  other  words,  the 
judgment  be  affirmed.  But  there  is  great  difficulty  in  saying 
that  the  evidence,  if  incompetent,  did  not  prejudice  the  defend- 
ants. It  would  be  liable  to  great  abuse  if  a  referee  or  ootnt 
could  admit  evidence  in  fact  de  bene  esse^  although  professedly 
to  admit  it  absolutely,  and  then  reject  it  upon  making  up  a  de- 
cision or  report  upon  the  whole  case.  {MUler  v.  EhsweUj  st^.) 
The  rights  of  both  parties  might  be  prejudiced  by  the  act  of  the 
court  or  referee  in  thus  reviewing  their  interlocutoiy  decisions. 
(1.)  The  party  whose  evidence  is  at  first  admitted,  and  finally 
rejected,  loses  the  opportunity  of  excepting  to  the  final  dectsion 
by  which  his  evidence  is  excluded,  as  well  as  the  opportunity  of 
supplying  evidence  of  the  same  facts,  firom  some  other  source. 
(S.)  The  party  against  whom  the  evidence  is  admitted,  relying 
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upon  the  rulingi  may,  for  aught  that  can  appear,  have  presented 
his  case  in  an  entirely  different  manner  from  that  in  which,  but 
for  the  admission  of  the  objectionable  evidence,  he  would  have 
done.  It  is  a  power  which  cannot  be  safely  exercised  by  a  ref- 
eree. His  discretion,  as  well  as  his  authority  over  the  inter- 
locutory questions  presented  in  the  progress  of  the  trial,  cease* 
with  his  decision  of  them,  or  at  least  with  the  trial  itself.  Prob- 
ably  during  the  trial  an  error  in  the  admission  or  rejection  of 
evidence  may  be  cured ;  for  during  that  time  the  parties  may 
be  placed  in  the  same  position  in  which  they  were  before  the 
error. 

In  this  case  the  evidence  of  title  in  the  plaintiffs  was  not  so 
clear  or  conclusive  that  we  could  say  that  it  was  proved  beyond 
dispute,  and  that  for  that  reason  the  evidence,  if  improper, 
could  have  had  no  possible  influence  upon  the  referee.  If  the 
referee  had  no  power  to  revise  his  decision  and  reject  the  evi- 
dence, then  if  the  evidence  was  incompetent  a  new  trial  must 
be  granted  as  the  fact  was  not  clearly  and  indisputably  estab- 
lished, without  the  objectionable  evidence*  {Prince  v.  Shepardy 
9  Pick.  176,  and  cases  cited  above.) 

Tfaedeclarations  of  Bunnell,  after  the  alledged  sale  to  the  plain- 
tiffs, were  inadmissible  as  against  the  defendants,  to  prove  such 
sale.  Bunnell  was  a  competent  witness,  and  should  have  been 
produced  and  examined  as  such.  [Pa^e  v.  Cagwiny  7  ERUy 
361.)  And  in  one  instance  the  declarations  proved  went  further 
than  to  establish  the  fact  of  the  transfer.  They  were  given  in 
evidence  to  prove  the  state  of  the  accounts  between  him  and  the 
plainti£&,  aflter  the  sale  of  the  salt  to  them.  For  these  errors 
of  the  referee  the  judgment  must  be  reversed  and  a  new  trial 
granted :  costs  to  abide  the  event 
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Converse,  administrator,  &c.  vs.  Kellogg  and  others,  exec- 
utors, &c.  and  others. 
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A  teitator,  hj  hii  will,  which  took  effect  in  1836,  alter  sandiy  beqaeeU  to  hie  wi£i, 
children,  and  othen,  deviied  ae  ibllowi :  "  I  gi^e  and  bequeath  all  the  reel  and 
reeidae  of  my  eetate,  after  payment  of  my  debte,  funeral  chargee  and  legacies 
above  mentioned,  unto  my  said  children,  (naming  them,)  their  hean  and  a»- 
rigne  ibr  ever,  eqoally  to  be  divided  between  them  ehare  and  ohare  alike,  and 
to  the  deacendante  of  each  of  my  children  as  shall  have  died,  in  equal  portions, 
that  is,  sach  descendants  to  take  the  same  to  which  their  ancestor  woold  hava 
been  entitled  if  living ;  but  no  division  to  be  made  until  ten  yean  after  the  death 
of  my  said  wife."  By  an  agreement  made  between  the  plaintiff  C,  and  his  wife 
M.  A.  C,  (his  intestate,)  who  was  a  daughter  of  the  testator,  and  the  ezecatom 
on  the  4th  of  May,  1840,  C.  and  his  wife  in  consideration  of  87000,  a  part  of  the 
residue  of  said  estate  then  advanced  to  them  by  the  executors,  sold  and  tronsfeiL 
red  to  the  executors  all  their  share  in  the  residuary  portion  of  the  estate  belong- 
ing to  them  or  either  of  them,  under  the  will  of  the  testator  or  otherwise,  to  have 
and  to  hold  till  a  final  division  of  the  estate  should  be  made,  when  the  sum  then 
paid,  with  interest,  was  to  be  deducted  from  their  share.  And  they  covenanted 
that  they  would  not,  during  the  life  of  the  widow,  claim,  demand,  or  sue  for  thetf 
shorn  of  the  estate,  nor  do  any  act  to  impair  the  will  of  the  testator.  In  a  suit 
by  C,  as  administrator  of  his  deceased  wife,  against  the  executors,  heirs  at  law, 
and  next  of  kin  of  the  testator,  for  an  account  by  the  executors,  and  to  recover 
his  wife's  share  of  the  residuary  estate  j 

Bdd,  1.  That  by  the  will,  the  children  of  the  testator,  living  at  his  death,  and 
the  descendants  of  those  who  had  then  died,  took  a  vested  interest  in  the  resid- 
naxy  estate,  at  the  death  of  the  testator. 

3.  That  the  devise  both  of  the  real  and  personal  estate  was  valid,  as  vesting  a 
present  interest  in  the  beneficiaries. 

3.  That  the  condition  annexed  to  the  devise,  that  no  division  should  be  auufe 
until  ten  yean  after  the  death  of  the  widow,  was  void,  as  to  the  personal  es- 
tate, as  suspending  the  absolute  ownenhip  thereof  for  a  period  beyond  the 
time  prescribed  by  the  statute. 

4.  That  the  covenant  or  agreement  of  May  4th,  1840,  was  void. 

&  That  C,  the  plaintiff,  was  entitled  to  an  account  firom  the  executon,  in  lespeet 
to  the  rents  and  profits  of  the  real  estate,  ftom  the  death  of  the  testator,  duiing 
the  lifo  of  his  intestate,  and  a  fhll  account  in  relation  to  the  p«nonal  estate. 

This  action  was  brought  by  the  administrator  of  Mary  Ann 
Converse,  a  daughter  of  Daniel  Kellogg  deceased,  against  the 
executors,  heirs  at  law  and  next  of  kin  of  Mr.  Kellogg,  for  an 
accounting  by  the  executors,  and  to  recover  the  share  of  the 
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plaintiff's  intestate  of  a  large  part  of  the  estate  alledged  to  have 
been  undisposed  of  by  the  will  of  the  testator.  Mr.  Kellogg 
died  in  1836,  leaving  a  large  estate,  real  and  personal,  having 
first  made  his  will,  which,  after  sundry  bequests  to  his  wife, 
children,  and  others  having  claims  upon  his  bounty,  contained 
the  following  clause :  "  I  give  and  bequeath  all  the  rest  and  res- 
idue of  my  estate,  after  payment  of  my  debts,  funeral  charges, 
and  legacies  above  mentioned,  unto  my  said  children,  (naming 
them)  their  heirs  and  assigns  for  ever,  equally  to  be  divided 
between  them  share  and  share  alike,  and  to  the  descendants 
of  such  of  my  children  as  shall  have  died,  in  equal  portions, 
that  is,  such  descendants  to  take  the  same  to  which  their  an- 
cestor would  have  been  entitled  if  living ;  but  no  division  to 
be  made  until  ten  years  after  the  death  of  my  said  vAfeP 
The  widow  of  the  testator  was  still  living,  and  the  plaintiff  claimed 
that  the  residuary  clause  quoted  above  was  void  as  suspending  the 
power  of  alienation  of  the  real  estate,  and  the  absolute  ownership 
of  the  personal  property,  for  a  longer  period  than  during  the 
continuance  of  two  lives  in  being  at  the  death  of  the  testator. 
The  executors  insisted  upon  the  validity  of  the  residuary  clause, 
and  also  insisted,  as  a  bar  to  this  action,  upon  an  agreement  made 
by  the  plaintiff  and  his  wife  (his  intestate)  on  the  4th  of  May, 
1840,  by  which,  in  consideration  of  $7000,  a  part  of  the  residue 
of  said  estate  then  advanced  to  them  by  the  executors,  they  sold 
and  transferred  to  the  executors  all  their  share  in  the  residuary 
portion  of  the  estate  belonging  to  them  or  either  of  them,  under 
the  will  of  said  Kellogg  or  otherwise,  to  have  and  to  hold  till  a 
final  division  of  the  estate  should  be  made,  when  the  sum  then 
paid,  with  interest,  was  to  be  deducted  from  their  share  ;  and 
they  covenanted  that  they  would  not  during  the  life  of  the 
widow  of  said  Kello^,  claim,  demand,  or  sue  for  their  share  of 
the  estate,  nor  do  any  act  to  impair  the  will  of  said  Kellogg. 
The  cause  was  tried  before  Pratt,  Justice ;  who  decided  that  the 
residuary  clause  in  the  will  was  void,  and  that  the  real  and  per- 
sonal estate  mentioned  in  that  clause  was  undisposed  of  by  the 
will,  and  descended  to  the  heirs  and  next  of  kin  of  the  testator, 
according  to  the  statute ;  and  that  the  agreement  of  the  plain- 
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and  bis  intestate,  relied  upon  by  the  defeodantSi  was 
and  directed  an  accounting  in  pursuance  of  the  prayer  of  the 
complaint.  From  this  decision  and  the  judgment  thereon  the 
executors  appealed  to  this  court. 

P.  Bronacuy  for  the  appellants. 

O.  F.  ComstodCf  for  the  respondents. 

By  the  Courts  Allen,  J.  One  question  made  upon  the  ar- 
gument, and  to  be  determined,  is  whether  the  descendants  of 
the  children  of  the  testator,  who  by  the  terms  of  the  will  were 
lo  share  in  the  residuary  portion  of  the  estate,  were  the  descend- 
ants of  those  children  who  should  die  before  his  death,  or  of 
those  who  should  die  at  any  time  before  the  time  ai^inted  fer 
the  final  division  of  the  estate.  For  if  the  bequest  is  to  the 
children  who  shall  be  living  at  the  expiration  of  the  ten  years 
after  the  death  of  the  widow  of  the  testator,  and  the  descendants 
of  those  who  shall  die  before  that  time,  to  the  exclusion  of  those 
in  esse  at  the  death  of  the  testator,  it  is  clearly  invalid.  The 
estate  would  vest  in  the  devisees  at  the  time  contemplated  for 
the  division,  and  not  before ;  and  until  that  time  the  absolute 
power  of  alienation  of  the  real  estate,  and  the  absolute  owner- 
ship of  the  personal  property,  would  be  suq)ended.  And  such 
suspension  not  being  limited  to  the  duration  or  continuance  of 
two  lives  in  being  at  the  creation  of  the  estate,  or  death  of  the 
testator,  the  devise  would,  for  that  reason,  be  void.  (1  R.  S. 
723,  K  14,  16.  Id.  773^  i  1.  Mik^^y.  James,  16  Wend.  61. 
Coster  V.  LariUard,  14  Id.  266.  Jrving  v.  IhKay,  9  Paige^ 
621.)  If  the  language  of  the  will  imports  a  present  bequest  of 
property  to  be  distributed  at  a  period  subsequent  to  the  death 
of  the  testator,  those  persons  in  esse  at  the  time  of  his  death, 
answering  the  description  of  the  devisees  named  m  the  will, 
will  take  vested  interests,  subject,  however,  io  open  aad  let  in 
others  who  may  ccnne  into  being  and  belong  to  the  dess  at  the 
time  appointed  fer  the  distribii^on.  (CeUm  v.  Gstttn,  1  Bmrh. 
CA.  JBip.  630.)    Whether  the  mle  can  apply  te  the  devise  of  a 
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chattel  may  be  questionable.  For  of  that  it  is  said  there  can  be 
no  remainder  which  may  vest  and  afterwards  open  and  let  in 
after-bom  children.  That  a  devise  of  chattels  would  be  con- 
tingent until  the  time  appointed  for  distribution  in  cases  where 
a  similar  devise  of  real  estate  would  be  held  to  vest  a  present 
interest  at  the  death  of  the  testator,  subject  to  open  and  let  in 
after-born  children.    {Dingley  v.  Dingley,  5  Mass.  Rep,  536.) 

The  intent  of  the  testator  is  to  be  gathered  from  the  words 
employed  by  him ;  and  a  literal  construction  should  be  put  upon 
the  clause,  so  as  to  uphold  it  if  possible,  and  carry  into  eflect 
that  intent  If  the  words  used  are  ambiguous,  and  susceptible 
of  more  than  one  interpretation,  that  interpretation  should  be 
given  them  which  will  uphold  the  devise  consistently  with  the 
rules  of  law  and  the  manifest  intent  of  the  testator,  ut  res  fnagis 
vcUeat  quam  pereat.  {Co.  Litt.  36  a.)  The  will  speaks  at 
the  death  of  the  testator ;  and  there  is  nothing  in  the  language 
of  the  bequest  indicating  an  intent  to  postpone  the  vesting  of 
the  estate  in  the  beneficiaries  to  a  future  period.  The  party  to 
take  under  a  will  should,  if  possible  and  consistent  with  the 
terms  of  the  will,  be  determined  at  the  death  of  the  testator ; 
and  the  estate  should  then  vest  in  interest,  unless  there  be  clear 
evidence  of  an  intention  to  the  contrary.  (  Wrightson  v.  Ma- 
caiUej/j  14  Mees.  ^  Wels.  214 ;  S.  C.  i  Hare,  487.  Dor  dem. 
Wifiier  v.  Perrott,  3  M.  ^  Scott,  686.)  If  the  clause  is  read 
without  reference  to  the  last  paragraph,  postponing  the  final 
division  of  the  estate,  no  question  can  arise  as  to  the  palpable 
intent  of  the  testator  to  vest  the  residue  of  his  estate  not  before 
disposed  of,  at  once,  in  his  children  living  at  the  time  of  his 
death,  and  the  descendants  of  such  as  had  before  then  died. 
There  is  no  other  time  to  which  the  vesting  of  the  estate  in  the 
devisees  can  be  referred.  No  intermediate  estate  b  carved  out, 
no  trust  is  created.  The  bequest  is  direct,  absolute,  and  uncon- 
ditional. It  is  true  that  upon  the  idea  that  the  testator  is  speak- 
ing at  the  time  of  his  death,  the  language  employed  to  designate 
the  descendants  of  his  children  who  shall  take  the  share  of  their 
ancestor,  is  not  strictly  accurate,  in  the  view  now  taken  of  the 
devise.    Aduaily  speaking  at  that  time,  the  testator  would 
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doubtless  have  said  "  and  to  the  descendants  of  such  of  my 
children  as  have  died,"  instead  of  ^^  shall  have  died  f  or  would 
have  named  the  children  who  had  died,  and  whose  descendants 
were  to  take  under  the  will.  But  in  construing  the  will  to  dis- 
cover the  intent  rather  than  the  literal  and  grammatical  construe* 
tion  of  sentences,  we  must  remember  that  in  fact  the  language 
of  the  testator  was  uttered  several  years  before  his  death ;  and 
speaking  at  that  time,  and  intending  the  bequest  to  take  e^ct 
at  the  time  of  his  death,  the  language  employed  wbs  proper  to 
designate  as  objects  of  his  bounty  the  descendants  of  such  of  his 
children  as  should  die  before  his  death.  But  whether  the  sen- 
tence is  strictly  grammatical  is  not  material.  Neither  &lse 
English  nor  bad  latin  will  vitiate  a  deed  or  will,  when  the  mean- 
ing of  a  party  is  apparent.  (2  Bl  Cam.  379.)  Had  the  testa* 
tor,  omitting  the  last  clause  specifying  the  time  for  a  division, 
written  out  the  sentence  in  full,  so  as  to  leave  no  room  for  con- 
struction, the  clau.se  under  consideration  would  have  read  ^'  and 
to  the  descendants  of  such  of  my  children  as  shall  have  died  at 
the  time  of  my  decease."  The  addition  of  the  clause  ''  but  no 
division  to  be  made  until  ten  years  after  the  death  of  my  said 
wife,"  so  far  from  conflicting  with  this  construction  of  the  will, 
in  my  judgment  strengthens  and  confirms  it.  It  evinces  that 
the  testator  distinguished  intentionally  between  the  vesting  of 
the  estate  in  interest  in  the  beneficiaries,  and  the  actual  distri- 
bution of  the  property  among  them ;  and  while  he  intended 
that  one  event  should  take  place  at  his  death,  he  was  anxious 
to  postpone  the  other  to  a  future  period.  {See  Collin  v.  CoUin^ 
and  Dingley  v.  Dingley^  supra;  Cook  v.  CooAr,  2  Ves,  545; 
Winslow  V.  Goodwin.  7  Met.  363 ;  Weston  v.  Foster,  Id.  297.) 
By  the  will,  therefore,  a  present  interest  in  the  residuary  estate 
vested  in  the  beneficiaries  at  the  death  of  the  testator,  and  the 
clause  disposing  of  that  part  of  the  estate  is  vaUd,  irnless  it  is 
vitiated  by  the  restriction  imposed  upon  the  final  distribuUon. 
It  is  well  settled  that  if  efiiect  can  not,  consistently  with  the 
rules  of  law,  be  given  to  the  entire  wiU,  or  an  entire  provision 
'  in  a  will,  any  part  of  it  may  be  sustained  which  is  conformable 
t«  the  rules  oi  kw,  and  which  can  be  separated  ftom  the  residue 
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without  doing  violence  to  the  testator's  general  intention.  (14 
Wend.26B.  16 Id. 61.  Darling y.  Rogers,9Si Id, 4Si.  Kane 
y.  OM^  24  Id,  641.)  And  in  this  case  the  bequest  and  the 
directions  for  distribution  are  distinct  provisions,  having  no  neces* 
sary  connection  with  each  other.  The  one  can  stand  without 
the  other,  and  the  general  intention  of  the  testator  in  the  dis- 
posal of  his  estate,  can  be  carried  into  effect,  although  his  direc- 
tions to  delay  the  final  division  should  be  illegal,  and  conse- 
quently invalid  in  whole  or  in  part.  {Irving  v.  De  Kay^  9 
Paige,  521.  McDonald  v.  Walgr<n)e,  1  Sand.  Ch.  Rep.  274.) 
It  is  not  material  to  inquire  whether  the  restraint  imposed  upon 
the  division  of  the  estate,  so  far  as  it  is  applicable  to  the  real 
estate  of  the  testator,  is  repugnant  to  the  estate  created  by  the 
devise.  It  by  no  means  follows  that  the  power  of  alienation 
is  suspended  because  the  right  of  immediate  partition  and  divi- 
sion is  withheld.  {Goti  v.  Cookj  7  Paige,  521.)  The  estate 
vested  immediately  at  the  death  of  the  testator,  subject  to  a 
power  of  sale  in  the  executors.  The  executors  acquired  no  es- 
tate in  the  real  property.  They  were  not  authorized  expressly, 
or  by  implication,  to  receive  the  rents  and  profits  for  any  pur- 
poses of  the  will.  ( Vail  v.  Vail,  4  Paige,  316.)  But  whether 
the  real  estate  was  disposed  of  by  the  will,  and  vested  imme- 
diately in  the  devisees,  or  descended  to  the  heirs  at  law,  who 
are  the  same  persons,  and  entitled  in  the  same  proportion, 
whether  they  take  as  heirs  or  devisees,  is  immaterial;  as  in 
either  case  the  rents  and  profits,  from  the  death  of  the  testator, 
belonged  to  them  and  not  to  the  executors.  The  plaintiff's  in- 
testate was  therefore  entitled  to  her  proportion  of  the  rents  from 
the  time  of  the  death  of  her  father ;  and  the  plaintiff,  as  her 
representative,  is  entitled  to  an  account  of  the  rents  during  her 
lifetime.  The  defendants  admit  that  they  have  occupied  the 
real  estate  and  received  the  rents  and  profits  as  executors. 
Therefore  they  must  account  as  such,  although  but  for  such  ad- 
mission their  occupation  would,  unexplained,  be  referred  to  an- 
other title.  But  for  the  period  since  the  death  of  the  wife,  the 
plaintiff,  as  her  representative,  is  not  entitled  to  an  account  in 
respect  to  the  real  estate.    His  claim,  if  he  has  any  to  the  rents 
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after  the  decease  of  his  wife,  is  in  his  own  right  as  tenant  by 
the  curtesy,  and  in  that  character  no  claim  is  made  in  this  ac- 
tion. In  relation  to  the  personal  estate  the  question  is  differenti 
and  the  plaintiff  is  not  entitled  to  an  account  in  respect  to  it, 
unless  it  vested  absolutely  in  the  devisees  at  the  death  of  the 
testator,  and  the  clause  prohibiting  a  division  until  the  lapse  of 
ten  years  after  the  death  of  the  widow,  is  void.  The  widow  is 
still  living,  and  the  time  for  distribution,  according  to  the  terms 
of  the  will,  has  not  yet  arrived.  If  the  clause  prohibiting  the 
division  of  the  estate  is  repugnant  to  the  gift,  it  is  void,  and 
must  be  rejected.  (4  Kenfs  Cam.  131.  Morton  v.  Reed,  4 
Simons,  141.  Schermerhorn  v.  Negus,  1  Denio,  448.)  By  1 
R,  S,  773,  $  1,  it  is  provided  that  "  the  absolute  ownership  of 
personal  property  shall  not  be  suspended  by  any  limitation  or 
condition  whatever  for  a  longer  neriod  than  during  the  contin- 
uance, and  until  the  termination  of  not  more  than  two  lives  in 
being  at  the  date  of  the  instrument  containing  such  limitations ; 
or  if  such  instrument  be  a  will,  for  not  more  than  two  lives  in 
being  at  the  death  of  the  testator. 

If  the  clause  of  the  will  now  under  consideration  suspends  the 
absolute  ownership  beyond  the  time  prescribed  by  this  act,  it  is 
void.  If  absolute  ownership  means  nothing  more  than  a  vest- 
ing of  the  property,  with  a  right  of  alienation,  without  the  right 
of  possession,  then  the  restriction  upon  a  division  of  the  estate  is 
not  in  eonflict  with  the  statute.  But  if  the  term  used  in  the 
statute  includes  not  only  the  property  but  the  right  to  actual, 
immediate  and  unconditional  possession,  then  the  clause  is  re- 
pugnant to  the  statute  and  is  void.  For  beyond  all  question 
the  condition  contemplates  the  possession  of  the  personal  prop- 
erty by  the  executors  in  whom  it  vested,  as  incident  to  their 
office,  until  the  time  fixed  for  the  distribution.  ( Williams  on 
Executors,  398.)  Until  that  time  there  could  be  no  ownership  in 
severalty  by  the  devisees  of  any  part  of  the  property.  All  would 
have  an  interest  in  every  part,  but  no  one  would  be  entitled  to 
any  separate  part  to  the  exclusion  of  the  others ;  and  neither 
any  nor  all  of  the  devisees  would  be  entitled  to  the  possession 
of  the  personal  estate  to  the  exclusion  of  the  executors.  '  The 
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language  of  the  statutes  to  prevent  the  undue  accumulation  of 
real  and  personal  property,  is  somewhat  different ;  and  this  dif- 
ference may  perhaps,  in  part,  be  attributed  to  the  different  prop- 
erties of  the  subjects  of  legislation.  Personal  property  is  strictly 
and  technically  the  subject  of  absolute  ownership,  while,  in  the- 
ory at  least,  real  property  is  not,  but  is  merely  the  subject  of  an 
estate.  (1  R.  S.  718,  J 1.  3  Kent,  378.  WUliams  on  Pers. 
Prop,  7.)  But  this  does  not  aid  us  in  determining  the  mean- 
ing of  '^  absolute  ownership,"  as  used  by  the  legislature.  The 
word  ^  absolute"  was  doubtless  used  as  the  opposite  of ''  condi- 
tional," and  in  the  same  sense  as  "  perfect."  It  signifies  without 
any  condition  or  incumbrance.  {Bouv.  Law  Diet.)  To  con- 
stitute a  perfect  title  to  real  estate  there  must  be  the  union 
of  actual  possession,  the  right  of  possession,  and  the  right  of 
property.  (4  Kent,  373.)  Can  the  title  to  personal  property  be 
said  to  be  perfect,  or  the  ownei'ship  "  absolute,"  while  one  per- 
son is  the  general  owner,  and  another  has  the  possession  and 
the  right  of  possession  ?  In  this  case  the  executora  had  a  qual- 
ified property  in  the  personal  estate,  and  the  right  to  the  posses- 
sion for  the  purposes  of  the  will,  and  if  the  condition  under  con- 
sideration is  valid  until  the  final  division  among  the  devisees 
while  the  latter  were  the  general  owners  and  entitled  to  the 
ultimate  possession,  the  ownership  of  the  devisees  was  far  from 
absolute.  The  right  of  the  executors  to  the  possession,  and  the 
restraint  upon  division  and  actual  possession  was  an  encum- 
brance upon  the  ownership  of  the  devisees.  ^^  Ownership"  is  the 
right  by  which  a  thing  belongs  to  an  individual,  to  the  exclu- 
sion of  all  other  persons.  In  this  case,  if  the  condition  in  re- 
straint of  division  is  valid  there  are  two  classes  of  owners,  one 
general  the  other  special ;  neither  having  the  absolute  owner- 
ship. I  think  by  the  clause  in  question  the  absolute  ownership 
of  the  personal  estate  was  suspended  for  a  term  longer  than 
during  the  continuance  of  two  lives  in  being  at  the  death  of  the 
testator,  and  that  such  condition  was  void.  Again  ;  the  ap- 
pointment of  a  future  and  distant  time  for  the  final  division  of 
the  estate  necessarily  contemplated  an  accumulation  of  the 
interests  and  profits  in  the  mean  time ;  and  as  such  accumula- 
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tioa  was  not  for  any  of  the  purposes  allowed  by  law,  the  condi- 
tion to  which  such  accumulation  was  a  necessary  incident  must 
be  void.  {IR.S.  773,  H  3, 4.)  The  counsel  for  the  appdlants 
relies  upon  Hone  v.  Van  Schaiekf  (20  Wend.  664 ;)  but  the  de- 
cision in  that  cause  was  merely  that  when  a  testator  gave  to 
each  of  his  grandchildren  who  should  be  living  at  the  time  of 
his  death  ^6000,  to  be  paid  upon  their  attaining  the  age  of  21, 
or  marrying,  such  payment,  however,  to  be  subject  to  the  appro- 
bation of  the  parents  of  the  grandchildren,  and  the  time  of  pay- 
ment to  be  fixed  by  them,  the  legacies  were  vested,  and  not 
contingent,  and  that  the  power  given  to  the  parents  did  not  pre- 
vent the  vesting  of  the  legacies.  Judge  Bronson  says  that  ^  the 
power  of  disposing  of  the  property  could  at  the  most  only  be 
suspended  for  a  single  life ;"  and  this  whether  the  legacies  were 
vested  or  contingent,  and  upon  this  ground  is  the  decision  based. 
What  tlie  judge  says  further  must  be  read  in  reference  to  the 
facts  of  that  case.  He  did  not  consider,  or  undertake  to  decide, 
what  was  the  meaning  of  the  term  absolute  ownership,  as  used 
in  the  statute,  and  took  no  distinction  between  the  statute's  ap- 
pUcation  to  real  and  personal  property,  but  treated  both  as  pro- 
hibiting restraints  upon  the  power  of  aUenation  merely. 

The  covenant  of  May  4,  1840,  can  not  avail  the  defendants 
in  this  action.  If  there  were  no  other  objections  to  its  validity, 
the  entire  absence  of  consideration  would  invalidate  it  It  was 
attempted,  upon  the  argument,  to  uphold  it  upon  the  ground 
that  payment  to  the  plaintiff  of  a  portion  of  the  fund  belonging 
to  him,  without  suit,  was  a  benefit  to  him  and  a  trouble  or  inju- 
ry to  the  defendants.  But  the  benefit  to  one  party  or  the  injury 
to  the  other,  which  can  avail  as  a  consideration  to  support  aa 
agreement,  must  be  a  benefit  to  which  the  party  is  not  entitled 
except  as  a  consideration  of  his  undertaking,  or  the  injury  must 
be  to  the  legal  rights,  not  to  the  wrongful  claims,  of  the  prom- 
issee.  If  I  am  right  in  my  conclusions,  the  money  paid  to  the 
plaintifi*  was  his,  of  right,  and  the  payment  could  not  in  the  na- 
ture of  things  be  a  legal  injury  to  the  executors.  As  well  might 
it  be  insisted  that  the  payment  of  part  of  a  debt  overdue,  by  the 
debtor,  was  a  valid  consideration  for  an  agreement  to  postpone 
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the  payment  of  the  residue,  and  no  one  would  insist  that  such 
was  the  law.  {Pabadie  v.  King,  12  John.  426.)  This  was  not 
a  compromise  of  a  doubtful  claim. 

The  conclusions  to  which  I  have  arrived  are  1.  That  by  the 
will  the  children  of  the  testator  living  at  his  death,  and  the  de- 
scendants of  those  who  had  then  died,  took  as  devisees  a  vested 
interest  in  the  residuary  estate  at  the  death  of  the  testator. 
2.*  That  the  devise,  both  of  the  real  and  personal  estate,  is  valid 
as  vesting  a  present  interest  in  the  beneficiaries.  3.  That  the 
condition  annexed  to  the  devise,  that  no  division  should  be  made 
until  ten  years  after  the  death  of  the  widow,  was  void  as  to  the 
personal  estate,  as  suspending  the  absolute  ownership  thereof  for 
a  period  beyond  the  time  prescribed  by  statute.  4.  That  the 
covenant  or  agreement  of  May  4,  1840,  is  void.  5.  That  the 
plaintiff  is  entitled  to  an  accounting  in  respect  to  the  rents  and 
profits  of  the  real  estate  from  the  death  of  the  testator  during 
the  life  of  his  intestate,  and  a  full  account  in  relation  to  the 
personal  estate. 

I  think  the  decree  should  be  modified  to  conform  to  these 
coDclusioDS,  and  with  such  modifications,  afiirmed.  The  ques- 
tion of  costs  upon  this  appeal  to  be  reserved  until  the  final  hear- 
ing of  the  cause. 


Same  Term.    Be/ore  the  same  Justices, 

Parmelee  and  others  vs»  The  Oswego  and  Syracuse 

Railroad  Company  and  others. 

In  the  year  1841  O.  and  B.  leterally  apptied  to  the  commissionen  of  the  land 
office  to  have  certain  lots  at  Syracuse  set  apart  to  them  for  the  manufacture  of 
coarse  salt  Such  applications  were  granted,  and  resolutions  were  passed  by 
the  commissioners  setting  apart  to  the  applicants  the  lands  therein  described, 
"  for  the  purpose  of  erecting  woriks  thereon  for  the  manufacture  of  coarse  salt, 
pursuant  to  the  pfOTisions  of  Article  4  of  TlUe  10  of  Chapter  9  of  Part  1  of  the 
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Revised  Statuies."  The  107th  section  of  the  article  of  the  levised  statates 
referred  to  in  the  resolutions,  provides  that  the  occupant  under  such  a  resola- 
tion  shall  have  four  years  within  which  to  complete  the  works,  bet  that  the  loca- 
tion shall  be  void  unless  the  works  shall  have  been  commenced,  and  one  tenth  of 
the  capital  expended  within  one  year;  and  that  "  the  land,  except  such  paxts 
thereof  as  shall  have  works  actually  erected  thereon,  shall  be  liable  to  be  loca- 
ted by  any  other  individual  or  company."  The  106th  section  enacts  that  any 
part  of  such  location  which,  at  the  expiration  of  the  said  four  years,  shall  not 
be  actually  occupied  by  manufactories,  may  be  again  sd  apart  by  the  eommis- 
$ioners  of  the  land  ojice  to  any  other  person  or  company ^  for  the  erecOon  of  suck 
ptanufadories."  The  plaintiffs  had  succeeded  to  the  lights  of  G.  and  B.,  by  as- 
signment. A  portion  of  the  lands  mentioned  in  the  resolutions  were  not  occu- 
pied by  manufactories,  within  the  four  years ;  but  they  had  been  enclosed  by 
the  plaintiffs,  and  improved  for  agricultural  purposes. 

In  1848,  the  defendants,  having  laid  the  track  of  their  road  thiougfa  the  lands  ia 
question,  under  and  pursuant  to  the  provisions  of  the  7th  section  of  the  "  act 
to  dispose  of  certain  vacant  and  unoccupied  lands  belonging  to  the  Onondaga 
Salt  Springs  Reservation,"  &c.  passed  April  13,  1848,  authorizing  them  to  oc- 
cupy any  of  the  salt  lands  belonging  to  the  state,  ibr  the  use  of  the  road,  whieh 
should  be  necessary,  on  appraisement  and  payment  of  the  value ;  the  lands 
were  appraised  at  $739,50,  which  sum  was  paid  by  the  defendants  into  the 
treasury  of  the  state,  and  letters  patent  were  issued  by  the  state,  to  the  defen- 
dants, for  the  land  taken  by  them.  In  an  action  of  ejectment,  brought  by  the 
plaintiffs  for  such  land, 

Hdd  1.  That  the  resoludons  of  the  commisnoDeis  of  the  land  ofllee  were  not 
leases,  but  agreements ;  and  that  regarding  them  as  agreements,  they  were  exe- 
cutory when  made,  and  only  became  executed  pro  tantOf  at  the  expiration  of 
the  four  years,  so  far  as  the  erections  had  extended  over  the  lands  set  apart. 
That  as  to  all  the  unoccupied  lands,  such  agreements  were  at  all  times  exeew- 
iory  and  permissive  only,  or  were  Ucenses  to  occupy  the  lands  of  the  state  for  a 
certain  purpose,  provided  certain  conditions  were  complied  with.  And  that  as 
to  so  much  of  the  lands  as  the  occupant  had  covered  with  erections,  at  the  end 
of  four  years,  the  resolutions  became  a  amiinuiiig  license  \  but  as  to  the  xesidne, 
the  license  ceased  and  became  inoperative. 

2.  That  it  was  a  condition  precedent  that  the  right  should  be  exercised  within 
the  prescribed  time,  if  at  all ;  and  that  the  right  not  having  been  so  exercised, 
all  interest  under  the  resolutions  ceased.  And  that  the  plaintiffs'  occupaUon 
of  the  premises  for  agricuHoral  purposes  was  a  violation  of  the  spirit  of  the  is- 
olations, and  an  unlawful  usurpation  of  the  property  of  the  state. 

3.  That  the  plaintiffs  were  entitled  to  be  relieved  in  equity  from  the  forftitiire. 

4.  That  the  defendants  having  a  title  derived  from  the  state,  by  letters  patent 
executed  by  the  proper  authorities,  even  though  it  were  void,  the  plaintifls, 
who  were  mere  strangers  and  intruders,  could  not  set  up  its  want  of  validity,  in 
an  action  of  ejectment.  And  that  the  right  of  the  defendants  was  paramount 
to  that  derived  by  the  plainti£b  firom  their  prior  unlawful  possession. 

5.  That  the  validity  of  such  patent  could  only  be  controverted  in  a  direct  proceed- 
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ing  to  avoid  it,  by  scire  facias,  or  in  chancery;  and  could  not  be  attacked  in  a 
collateral  proceeding. 

A  distinction  exists,  between  a  party  claiming  the  possession  of  land  without  any 
color  of  title,  and  one  who  has  established  a  title  in  himself,  whose  rights  are 
attempted  to  be  subrerted  through  a  conveyence  emanating  fVom  the  officers  of 
the  government,  under  the  provision  of  a  statute. 

In  the  latter  case,  the  party  relying  on  such  a  conveyance,  must  prove  all  the  pre* 
vious  steps  necessary  to  confer  on  the  officer  the  power  of  sale.  But  as  against 
a  party  who  shows  no  color  of  right  in  himself,  and  even  when  he  shoWs  a  title 
from  the  state,  of  a  junior  date  to  that  conveyed  by  letters  patent,  such  letters, 
under  the  seal  of  the  state,  are  conclusive  until  they  have  been  repealed. 

It  is  only  when  the  letters  patent  are  void  an  their  Jivx^  by  reason  of  being 
issued  contrary  to  law,  or  where  the  grant  is  of  an  e^te  contraxy  to  law — as 
against  the  prohibition  of  a  statute — that  such  grant  will  be  held  void  in  a  col- 
lateral proceeding. 

By  the  act  of  April  \\  1848,  authorizing  the  commissioners  of  the  land  office  to 
lay  out  into  lots,  and  sell  "  such  portions  of  the  Onondaga  salt  springs  reserva^ 
tion  as  are  not  occupied  for  the  manufacture  of  salt,  and  which  they  shall  deem 
unsuUedf&r  thai  pv/rpase^  the  commissioners  are  made  the  judges  of  the  charac- 
ter of  the  lands ;  and  when  they  have  decided  upon  that  question,  by  directing 
a  sale  of  a  specified  portion  of  such  lands,  and  a  purchaser  has  paid  his  money 
into  the  treasury  and  received  his  patent,  the  people  cannot  in  ah  action  of 
ejectment,  alledge  that  the  grant  is  void,  without  restoring  che  purchase  money. 
Nor  can  third  persons  do  it,  who  have  no  interest  in  the  question. 

In  a  collateral  proceeding  by  an  ejectment,  the  people  would,  under  such  cixcum- 
stances,  be  estopped,  by  the  receipt  of  the  purchsse  money,  and  their  own  record 
of  conveyance.  And  no  private  person  coul^  sustain  such  a  suit,  either  in  law 
or  chancery,  without  restoring  the  mon^  he  had  received.    Per  Gridley,  J. 

Where  the  commissioners  of  the  land  ofllce  haye  directed  a  sale  of  a  portion  of 
the  lands  in  the  salt  springs  reservation,  and  a  patent  has  been  issued  to  the 
purchaser,  evidence  that  such  lands  were  in  fact  well  suited  ibr  the  manufac- 
ture of  salt,  is  not  admissibls,  to  prove  that  the  commissioners  hti'te  jtidged  tfr- 
roneouskf,  or  acted  corrupUy^  and  that  therefore  the  grant  is  void. 

It  was  not  the  intention  of  the  framers  of  the  constitution,  when  they  forbade  the 
sale  of  lands  contiguous  to  the  salt  springs,  to  prohibit  the  appropriation  of  such 
parts  of  them  as  might  be  necessary  for  public  highways,  canals  or  railroads. 

An  act,  therefore,  which  provides  for  the  taking  of  such  portions  oC  those  lands  as 
may  be  necessary  for  the  construction  of  a  railroad,  upon  the  appraisal  and 
payment  of  the  damages  to  the  state,  occasioned  thereby,  is  not  in  conffict  with 
the  constitutional  prohibition  of  the  salo  of  such  lands. 

Such  an  appropriation  of  the  lands  is  not  a  sale,  within  the  letter  or  spirit  of  the 
constitution. 

This  was  an  appeal,  by  the  plaintiffs,  from  a  judgment  en- 
tered in  favor  of  the  defendants,  upon  the  direction  and  in  pur- 
suance of  a  decision  of  Justice  Pratt,  before  whom  the  cause 
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was  tried.  The  suit  was  commenced  by  summons  and  com- 
plaint, according  to  the  code  of  procedure,  in  July,  1848 ;  and 
was  tried  in  April,  1849,  before  the  justice,  without  a  jury ;  a 
trial  by  jury  being  waived  by  the  respective  parties.  The  feicts 
appearing  in  evidence  upon  the  trial  are  sufficiently  set  forth  in 
the  opinion  of  Gridley,  J.  which  follows.  No  question  was 
made  by  the  plaintiffs  in  respect  to  the  regularity  of  the  organi- 
zation of  the  railroad  company,  or  as  to  the  location  of  the  line 
where  the  defendants  proposed  to  construct  their  road.  At  the 
close  of  the  evidence,  the  justice  held  and  decided,  as  matter  of  law, 
that  under  the  resolfltions  passed  by  the  commissionei's  of  the  land 
office,  Gece  and  Brewster  took  no  right  or  title  whatever  in  any 
of  the  lands  embraced  therein  on  which  salt  erections  were  not 
made,  except  upon  a  condition  precedent  that  they  should  within 
four  years,  cover  such  lands  with  coarse  salt  works.  That  in- 
asmuch as  Gere  and  Brewster,  or  their  assigns,  had  not,  within 
four  years  from  the  passing  of  the  resolutions,  erected  coarse  salt 
works  upon  that  part  of  the  farm  lots  taken  by  the  railroad 
company,  no  right  or  title  had  ever  vested  in  Gere  and  Brewster, 
or  the  plaintiffs  as  their  assigns;  and  consequently  that  the 
plaintiffs  never  had  any  such  interest  in  the  premises  as  would 
entitle  them  to  maintain  this  suit.  To  this  decision  the  plain- 
tifis  excepted,  and  filed  a  bill  of  exceptions. 

Gteo.  F.  Comstock,  for  the  appellants.  The  defendants  have 
never  acquired  any  right  or  title  whatever  to  the  premises  in 
controversy,  nor  did  they  enter  under  any  license  or  consent. 
They  are  therefore  mere  wrongdoers.  I.  The  only  title  set  up,  by 
the  defendants,  is  one  which  they  claim  to  have  acquired  under 
the  act  of  April  12, 1848.  {Laws  of  1848,  p.  466.)  Their  title 
under  that  act  is  good  for  nothing,  because,  II.  The  act  itself, 
by  a  fair  and  sound  construction,  applies  only  to  such  lands  as 
are  unsuited  to  the  manufacture  of  salt ;  whereas  the  lands  in 
question  are  proved  to  have  been  well  adapted  to  that  purpose. 
The  act  also  requires  a  determination  to  be  made  by  the  com- 
missioners of  the  land  office,  that  the  lands  to  be  sold  und^  its 
provisions  aro  ansuited  to  that  purpose ;  and  no  such  deteimi- 
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nation  was  ever  made.  IIL  But  if  the  7th  section  of  the  act 
(under  which  the  defendants  claim)  applies  to  lands  which  are 
suited  to  the  manufacture  of  salt,  then  it  is  unconstitutional  and 
void.  (1.)  Such  lands  must  be  sdd  by  <' authority  of  law," 
{Const,  art.  7,  i  7,)  and  the  law  must  prescribe  the  lands  to  be 
sold.  The  legislature  caimot  delegate  the  power  to  select  such 
lands  as  shall  be  sold.  (2.)  The  legislature  itself  has  no  power 
to  surrender  up  such  lands  to  any  person  or  corporation,  except 
by  a  sale.  But  secticHi  7  of  the  act  does  not  provide  for  a  sale. 
If  it  does,  then,  as  we  have  already  seen,  such  sale  could  not, 
binder  the  other  provisions  of  the  act,  be  made  until  the  commis- 
sioners should  determine  that  the  lands  were  unsuUed  to  the 
manufacture  of  salt.  (3.)  The  sale  must  be  under  '<  the  direc- 
tion of  the  commissioners  of  the  land  office."  No  such  thing  is 
provided  for  in  the  7th  section  of  the  act.  As  the  defendants 
are  obUged  to  construe  this  section,  the  commissioners  have  no 
sort  of  agency  in  the  matter.  The  commissioners,  under  that 
section,  neither  make  nor  direct  any  sale.  If  it  be  a  sale  at  all, 
the  act  itself  makes  it,  without  any  interference  on  the  part  of 
the  commissioners.  (4)  The  sale  can  only  be  made  "for  the 
purpose  of  investing  the  moneys  arising  therefrom,  in  other  lands 
alike  convenient."  But  this  act  does  not  provide  that  the 
moneys  arising  under  the  7th  section,  shall  be  invested  in  other 
lands.  They  are  simply  to  be  paid  into  the  treasury  of  the  state. 
(5.)  By  such  sale  the  aggregate  quantity  of  lands  suited  to  the 
manufacture  of  salt  "  must  not  be  diminished.^  But  by  the  op- 
eration of  this  act,  the  quantity  is  certainly  diminished  for  an 
indefinite  time,  (until  other  lands  are  purchased,)  and  may  be 
for  ever.  The  act  contains  no  provision  that  the  quantity  shall 
Be  maintained ;  and  yet  a  law,  in  order  to  be  constitutional, 
must  secure  this  beyond  all  possible  contingency.  (6.)  The  act 
makes  no  provision  for  compensation  to  the  owners  of  the  land 
in  question,  or  persons  having  an  interest  therein ;  and  it  is  for 
that  reason  void.  {Const,  art.  1,  §§  6,  7.)  IV.  The  act  in 
question  was  passed  April  12,  1848,  and  took  effect  in  20  days. 
But  on  the  16th  of  April,  appraisers  were  appointed  under  the 
act  to  appraise  these  lands.    Their  appointment,  and  all  their 
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proceedings,  were  therefore  void,  and  this  alone  is  fatal  to  the 
defendants'  title.  V.  The  patent  issued  to  the  railroad  compa- 
ny is  of  no  avail  to  them.  This  was  issued  solely  under  the 
authority  of  the  act  aforesaid,  and  that  act  neither  required  nor 
authorized  any  patent ;  and  if  the  act  had  authorized  it,  then 
the  patent  would  be  liable  to  all  the  objections  already  consid- 
ered. YI.  The  defendants,  therefore,  having  no  sort  of  right,  or 
title  to  the  lands  in  question ;  and  having  entered  as  mere  wrong- 
doers, the  plaintiffs  may  maintain  this  suit  to  recover  from  them 
the  possession  of  such  lands.  Nor  can  the  defendants  set  up  a 
want  of  title  in  them.  They  were  in  the  full  and  peaceable 
possession  of  the  lands,  under  claim  of  title,  at  the  time  of  the 
unauthorized  entry,  and  this  entitles  them  to  sustain  the  action. 
(1  Cawen,  613.  5  John,  202.  9  Wend.  223.  15  Id,  171.  11 
John.  504.  7  Cowen,  637.)  The  court  below  erred  in  saying- 
that  the  act  of  1848  enured  (is  a  license  to  the  defendants,  so  as 
to  relieve  them  from  the  operation  of  the  principle  last  stated. 
YII.  But  the  plaintiffs  had  more  than  a  mere  possession.  They 
had  the  right  of  possession  under  the  leases  from  the  commis- 
sioners of  the  land  office.  (1.)  Those  leases  passed  a  present 
interest,  and  not  an  estate  to  vest  in  futuro,  upon  the  perform- 
ance of  a  condition  precedent,  as  supposed  by  his  Honor  Judge 
Pratt.  (1  JR.  S,  267, 593, 94,  95.  6  Pick.  528.  7  Conn.  528. 
3  Pet.  346.  1  T,  R.  638, 645.  18  Conn,  535.  10  Pick.  507.  12 
Shep.  (25  Maine)  Rep,  201,  525.  6  Serg.  (^  Rawle,  384.)  (2.) 
If  the  leases  are  upon  a  condition  of  any  sort,  it  is  a  condition 
subsequent,  and  although  that  may  be  broken,  the  defendants 
have  no  right  to  take  advantage  of  the  breach.  (  Taylor's  Land. 
and  Ten,  59,  60,  133,  134, 138.  9  Paige,  127.  6  B.^  Cress. 
519.  4  Kefit's  Cam.  126,  7.  4  GUI  ^  John.  121.  2  N.  Hamji. 
Rep.  120.  9  Mass.  501.  4  Taunt.  23.  Sh^.  Touch.  149.) 
(3.)  The  mode  of  defeating  the  estate  granted  by  the  leases,  is 
specially  pointed  out  by  the  statute.  The  commissioners  of  the 
land  office  may  set  apart  the  lands  to  any  other  person,  and  this 
is  the  only  mode  of  defeating  it,  without  the  action  of  the  l^s- 
lature.    (4.)  The  special  circumstances  of  the  case  prevent  a 
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forfeiture,  even  if  there  is  a  condition  in  the  leases.  The  facts 
proved  are  equivalent  to  a  performance  of  such  condition. 
(I  T.  R.  738, 645.    2  Bibb,  218.    2  Peters,  102.    2  Conn.  494.) 

John  Ruger  ^  XL,  Bagg,  for  the  respondents.  I.  Although 
by  the  complaint,  damages  are  claimed  on  account  of  the  de- 
fendants' entry  on  the  land,  yet  the  plaintiffs  can  not,  under  any 
circumstances,  recover  such  damages  in  this  suit,  as  the  proofs 
show  that  the  railroad  company  took  possession  and  graded 
the  track  in  the  whole,  or  in  part,  in  the  fall  of  1^847.  But  the 
Messrs.  Kenyon  (two  of  the  plaintiffs)  did  not  acquire  any 
interest  in  the  premises,  until  May,  1848. 

11.  The  action,  as  stated  in  the  opinion  of  the  judge,  is  in 
the  nature  of  ejectment,  and  all  the  rules  of  evidence  and  prin- 
ciples, common  to  ejectment,  are  applicable  to  this  case.  The 
general  and  universal  rule  in  ejectment,  is  that  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  his  adversary's.  {Adams  on  Eject.  30.  16  John. 
R.  200.  9  Cowen,  86.  4  John.  160.)  Even  a  forcible  entry 
on  the  premises  would  not  estop  the  defendants  from  asserting 
an  independent  right  to  retain  the  possession.  The  plaintiffs 
are  bound  to  show  such  a  right  or  interest  in  the  land  as  would 
enable  them  to  maintain  ejectment  against  one  entering  directly 
under  authority  from  the  state.  Or  in  other  words,  if  the  su- 
perintendent of  the  Onondaga  salt  springs,  who  is  by  statute 
deemed  to  be  in  possession  of  all  the  state  lands  in  the  salt  res- 
ervation, {see  1  Rev.  1st  ed.  257,  §§  27,  28,)  should  enter  on  the 
lands  in  behalf  of  the  state — could  the  plaintiffs  in  the  case  here 
presented,  have  maintained  trespass  or  ejectment  on  such  entry? 
If  the  plaintiffs  had  not  such  an  interest  or  estate  in  the  land 
as  to  have  authorized  a  recovery  of  the  possession  after  forfeit- 
ure, then  the  defendants  claim  that  their  entry  on  the  lands  was 
of  such  a  character  as  to  enable  them  to  set  up  in  defence,  title 
to  the  land  in  the  state,  even  if  they  have  not  acquired  title 
under  the  provision  of  the  act  of  12th  of  April,  1848,  or  the  act 
of  March  27,  1848,  or  otherwise.  By  the  act  of  12th  April, 
1848,  the  defendants  were  authorized  to  occupy  any  of  the  salt 
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latUUt  belofiffing  to  the  stcUe,  for  the  use  of  the  road,  which  shall 
be  necessary,  on  appraisement  and  payment  of  the  appraised 
value.  If  these  lands  did  then,  in  fact  belong  to  the  state,  and 
if  the  state  had  a  right  to  their  possession  at  any  time,  it  follows 
that  if  the  defendants  did,  under  the  law  of  12th  April,  1848, 
take  possession  before  the  appraisement,  the  state  is  the  only 
party  to  complain  of  such  entry.  But  this  entry  by  the  defend- 
ants has  been  assented  to  and  sanctioned  by  the  state,  by  their 
receipt  of  the  appraised  value  of  the  land;  and  the  defendants, 
even  if  they  have  not  acquired  a  valid  title,  have  a  right  to 
insist  that  they  are  not  trespassers,  or  mere  intruders,  but  are 
in  possession  under  a  license  from  the  true  owners.  If  such  is 
the  true  position  of  the  defendants,  they  have  a  valid  possession 
of  the  land,  so  far  as  it  relates  to  the  plaintiffs ;  and  may,  if  it  is 
necessary,  protect  themselves  in  this  action,  by  setting  up  title 
to  the  land  in  the  state,  under  the  authority  of  the  cases  above 
cited. 

III.  The  defendants  have  acquired  a  valid  title  to  the  land 
from  the  state  by  virtue  of  the  proceedings  under  the  act  of  the 
12th  April,  1848,  as  well  as  under  the  provision  of  the  general 
railroad  act  of  March  27th,  1848.  {Laws  of  1848,  pp.  232, 237, 
»§  24,  46.)  (1st.)  The  7th  section  of  act  of  12th  April,  1848, 
has  no  application  to  the  question  whether  the  lands  which  the 
railroad  company  may  require  for  their  track,  are  suitable  or 
otherwise  for  the  manufacture  of  coarse  salt.  [See  Laws  of 
1848,  p.  468,  }  7.)  Although  the  general  object  of  the  act  b  to 
provide  for  the  sale  of  the  lands  which  may  not  be  suitable  for 
this  purpose,  yet  the  7th  section  is  an  independent  provisioD, 
and  was  intended  to  give  the  right  of  way  to  railroads  over  amy 
salt  lands  which  may  be  necessary  for  the  track  of  said  road. 
That  such  was  the  design  of  the  legislature  is  evident,  not  only 
from  the  language  of  the  7th  section,  but  from  the  nature  of  the 
case  itself.  There  is  certainly  no  provision  in  the  present  con- 
stitution prohibiting  the  sale  of  any  salt  lands,  whether  they 
may  be  suitable  and  necessary  for  salt  making  purposes  or  other- 
wise. Although  a  prohibition  existed  in  the  constitution  of 
1821,  prohibiting  the  sale  of  lands  contiguous  to  the  salt  springs 
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which  might  be  necessary  and  convenient  for  the  use  of  said 
springs,  yet  by  the  new  one  the  authority  is  expressly  given  to 
sell  such  contiguous  lands,  ^'  by  authority  of  law,  under  the  di- 
rection of  the  commissioners  of  the  land  office^  for  the  purpose 
of  investing  the  moneys  arising  therefrom  in  other  lands  alike 
convenient ;  but  by  sttdi  sale  and  purc/iase  the  aggregate 
quantity  of  land  shall  not  be  diminished.^'  It  would  be  a  very 
difficult  matter  to  show  how  this  provision  of  the  constitution 
could  be  carried  out  in  any  manner,  by  giving  it  the  strict  and 
technical  construction,  which  the  plaintiffs  do  in  this  case.  Any 
of  the  lands,  however  contiguous,  convenient,  or  necessary,  for 
the  use  of  the  salt  springs  may  be  sold.  But  it  is  contended  by 
the  appellants  that  before  such  sale,  or  simultaneous  therewith, 
an  equal  quantity  at  least  shall  be  purchased,  so  that  the  aggre- 
gate shall  not  be  diminished.  This  is  clearly  not  the  true  con- 
struction of  the  constitution ;  for  the  constitution  clearly  implies 
that  such  contiguous  land  shall  be  sold  and  paid  for,  before  other 
lands  are  purchased ;  as  this  clause  expressly  provides  that  such 
purchase  shall  be  made  with  the  moneys  arising  from  the  sale  ; 
so  that  there  must  be  at  all  events,  a  period  of  time  after  the  sale, 
bef(Ke  the  title  to  other  lands  can  be  acquired.  But  the  section 
becomes  inoperative  and  void  for  uncertainty,  and  impossible  of 
execution,  if  the  commissioners  of  the  land  office  are  precluded 
from  selling  such  contiguous  land  until  they  have  purchased  an 
equal  amount  elsewhere ;  as  there  is  no  provision  for  paying  for 
*  the  land  purchased,  except  out  of  the  avails  of  the  sales  of  such 
contiguous  lands ;  as  the  moneys  arising  from  such  sale  are  to 
be  invested  in  purchasing  other  lands,  alike  convenient.  But 
it  is  obvious  that  the  various  sections  of  the  act  of  12th  April, 
1848,  except  the  7th  section,  have  no  reference  to  the  lan<t,  the 
sale  of  which  is  provided  for  in  the  7th  section  of  article  7  of 
the  constitution.  This  clause  in  the  constitution  does  not  pro* 
hibit  the  sale  of  any  lands :  it  merely  provides  as  to  the  manner 
and  purpose  of  seUing  such  lands  as  are  contiguous  to,  and  ne- 
cessary and  convenient  for  the  use  of  the  salt  springs.  The 
^  great  object  of  the  act  of  1848  is  to  sell  the  lands  unsuitable  for 

ii      '  the  manufacture  of  salt;  and  the  provisioos  of  that  act  requir- 
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iug  the  avails  to  be  invested  in  other  lands,  are  not  necessary, 
so  far  as  the  constitution  is  concerned,  in  any  manner ;  for  no 
restrictions  are  imposed  by  the  constitution  on  the  sale  of  un- 
suitable lands,  they  being  in  the  same  condition  of  other  state 
lands,  and  may  be  sold  at  any  time,  under  authority  of  Law. 
(2.)  But  the  defendants  insist,  that  by  carrying  out  the  provi- 
sions of  the  7th  section  of  the  act  of  1848,  in  favor  of  the  rail- 
road company,  even  though  the  constitution  had  forbidden  the 
sale  of  all  lands,  there  would  be  no  violation  of  such  supposed 
prohibition  of  the  constitution,  for  the  reason  that  this  is  not  a 
sale  whereby  the  railroad  company  may  acquire  an  absolute 
estate  in  fee  in  the  land.  This  7th  section  merely  authorizes 
the  temporary  use  of  the  land  for  a  public  purpose^for  a  defir 
nite  period  of  timcy  the  title  remaining  in  the  state ;  all  the  in- 
terest the  railroad  company  acquired  is  the  right  to  use  the  land 
for  their  track  during  the  corUirmance  of  the  charter  of  the  comr 
pany.  {See  Charter  Syracuse  and  Oswego  R,  R.  Co,  Laws 
of  1839,  254,  and  Session  Laws  of  1836,  319 ;  General  Rail- 
road aciy  Laws  of  1848, 228,  i§  24, 46.)  If  the  construction  of  the 
constitution  as  contended  for  by  the  plaintiffs,  is  to  prevail,  it 
would  follow  that  commissioners  of  highways  would  have  no 
authority  to  lay  out  a  public  road  through  any  of  these  lands ; 
nor  would  the  state  be  authorized  to  make  a  canal  through 
them,  as  such  use  would  diminish  the  aggregate  quantity  of  salt 
lands.  (3.)  It  is  claimed  by  the  plaintiffs  that  the  railroad  com- 
pany has  not  acquired  any  valid  right  to  these  lands  under  the 
7th  section  of  the  act  of  1848,  for  the  reason  that  the  appraisers 
were  appointed  before  the  act  took  effect :  rendering  all  the  pro- 
ceedings void.  There  are  two  answers  to  this  objection.  First 
The 'Commissioners  of  the  land  office  have  ratified  and  confirmed 
the  acts  of  the  appraisers,  so  far  as  the  defendants  are  concerned, 
by  receiving,  June  ^,  1848,  from  defendants,  the  appraised 
value  of  the  land  so  taken,  and  by  ordering  the  issuing  of  a 
patent  for  the  land,  on  the  5th  of  October,  1848.  Second.  Even 
if  any  informality  in  the  proceedings  of  the  commissioners  under 
the  act  of  April  12,  1848,  would  have  the  effect  of  rendering  the 
defendants'  title  voidable  at  the  election  of  the  state ;  its  validity 
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can  not  be  questioned  by  the  plaintiffs  who  have  no  such  estate  or 
interest  in  the  land  as  would  authorize  them  to  make  this  ob- 
jection*  Their  possession  could  be  nothing  more  than  a  mere 
naked  one  without  right  as  against  the  state  or  those  who  take 
possession  under  the  authority  or  license  of  the  state.  (4.)  But 
the  defendants  claimed,  that  if  they  derived  no  right  under  the 
7th  section  of  the  act  of  April  12,  1848,  the  acceptance  of  the 
sum  appraised,  by  the  state,  as  appears  by  the  receipt  of  such 
sum  into  the  treasury,  may  be  regarded  as  an  agreement  be- 
tween the  commissioners  of  the  land  office  and  the  defendants, 
as  to  the  amount  of  compensation  to  which  the  state  was  entitled 
for  the  land  taken ;  and  that  the  defendants  have  acquired  a 
legal  and  valid  interest  in  the  land,  during  the  continuance  of 
their  charter,  according  to  the  provisions  of  the  24th  and  46th 
sections  of  the  general  raikoad  act  {Laws  of  1848,  p.  S32, 
a  24,  46.) 

lY.  The  act  of  the  commissioners,  in  setting  apart  the  land 
in  question  to  the  plaintiffi,  gave  them  no  right  to  use  the  land, 
except  upon  the  condition  that  they  should  trithinfour  pears 
thereafter  cover  it  with  salt  erections.  This  was  a  condition 
precedent,  and  no  title  vested  in  the  plaintiffs,  to  any  lands  upon 
which  snda,  erections  were  not  made  within  the  time  limited. 
Such  is  tie  policy  of  the  law.  (1  R.  8.  257,  h  107,  108.  2 
Black.  Com.  167,  Phil.  ed.  1822.  4  Kenfs  Com.  124,  125, 
2d  ed.  CoMs  Litt.  206.)  In  2  Black.  Com.  157,  PhU.  ed. 
1822,  it  is  said,  ''if  a  condition  be  precedent,  or  io  be  per- 
formed before  the  estate  vests,  the  grantee  has  no  estate  until 
the  condition  be  performed,  whether  such  condition  be  void  or 
otherwise."  In  4  Kenfs  Com.  126, 134, 2d  ed.  it  is  said, "  Wheth- 
er a  condition  be  precedent  or  subsequent,  is  matter  of  construc- 
tion, and  depends  upon  the  intention  of  the  party  creating  the 
estate."  {See  alsol  T.  R.  696;  2  Bos.  ^  PuU.  296,  297;  3 
Peters^  U.  S.  R.  346.)  "If  the  condition  be  precedent,  the 
estate  can  not  be  claimed  or  vested  until  the  conditiSn  be  liter- 
ally performed.  And  even  a  comi  of  chancery  will  never  vest 
an  estate  when  by  reason  of  a  condition  precedent,  H  will  not 
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vest  at  law."    (4  Kenfs  Cam.  125.    Papham  v.  Bampfield,  I 
Vern.  83.) 

y.  The  state,  by  not  having  at  the  end  of  four  years,  dis- 
possessed the  plaintiffs,  lost  no  rights  thereby,  nor  did  the  plaintiffi 
acquire  any  rights  thereby.  No  laches  can  be  imputed  to  the 
state.  Nothing  short  of  a  strict  performance  of  the  condition 
upon  which  the  lands  were  set  apart,  could  enable  the  plaintiffs 
to  hold  possession  against  the  state,  or  any  person  acquiring 
rights  from  the  state,  or  having  a  Ucense  to  enter  from  the  state. 
As  to  the  effect  of  waiver  and  acquiescence,  see  the  following 
authorities,  1  John.  Cos.  126 ;  3  TautUon,  78 ;  4  Id.  736 ;  12 
Moore,  37.  In  3d  Taunton,  the  court  say,  the  act  by  which 
the  forfeiture  is  waived  must  amount  to  the  affirmance  of  the 
tenancy,  or  a  recognition  of  its  continuance.  It  is  not  enough 
that  the  lessor  knows  of  the  breach,  without  availing  himself 
of  his  right  of  re-entry.  Where  a  lessee  carried  on  a  trade  by 
which  bis  lease  was  forfeited,  it  was  held  that  the  landlord  had 
not  waived  his  right  to  enter  for  the  forfeiture,  by  lying  by  and 
witnessing  the  act  for  six  years.  On  the  same  principle,  the 
landlord  would  not  waive  the  non-performance  of  a  condition 
by  silence.  Neither  can  the  continued  possession  of  the  plaintiffs, 
after  the  expiration  of  the  four  years,  be  construed<^y  reason 
of  the  silence  or  acquiescence  of  the  state,  as  giving  the  plain- 
tiffs the  right  to  hold  these  lands  from  year  to  year  or  as  a  new 
setting  apart  of  these  lands  to  them,  for  salt  purposes.  (6  B,  ^ 
Ores.  619.  9  D.  ^  R.  636.  2  Har.  Dig.  3699.  4  Taunim^ 
736.  6  Com.  Law  R.  462.)  Besides,  the  plaintiffs  can  gain 
nothing  by  any  neglect  or  laches  on  the  part  of  the  state.  {Finr 
ley's  Land.  ^  Tefi.  384.)  In  Coke  Litt.  67,  it  is  said,  ^  no  man 
can  ever  be  tenant  at  sufferance  against  the  king,  to  whom  no 
laches  or  neglect  in  not  entering  or  ousting  the  tenant,  is  ever 
imputed  by  law — ^but  his  tenant  in  holding  over,  is  considered 
as  an  absolute  intruder." 

YI.  Th6  act  of  the  state  in  permitting  the  railroad  company 
to  pass  over  the  land  in  question,  was  notice  to  the  plaintiffs  of 
the  election  of  the  state  to  take  advantage  of  the  non-perform- 
ance of  the  condition,  even  if  any  notice  was  necessary.    {Doe 
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V.  HawkSj  2  Etutj  481,  cited  in  Chambers  on  Leases^  184.)  In 
the  last  case,  a  lease  for  years  was  made  if  the  lessee,  his  exe- 
cutors or  administrators  should  so  long  inhabit  and  dwell  on  the 
farm  demised,  and  actually  occupy  the  lands,  and  not  let  or  as- 
sign over ;  the  tenant  became  a  bankrupt  and  his  assignees  sold 
the  premises.  It  was  held  that  the  lease  was  void  without 
entry,  because  this  was  not  a  case  of  forfeiture,  but  the  actual 
occupation  was  annexed  as  a  condition  of  the  lease.  So  in 
this  case  the  erection  of  works  upon  the  land  within  four  years, 
was  the  condition  on  which  the  plaintiffs  were  to  hold  the  land. 

Til.  Even  if  this  is  to  be  regarded  as  a  condition  subsequent, 
yet  the  performance  of  the  condition  within  four  years  would 
be  necessary,  to  enable  the  plaintiffs  to  hold  possession  of  the 
lands  in  question  as  against  the  state  or  these  defendants,  and 
the  plaintiffs  would  have  no  such  right  or  interest  as  would 
enable  them  to  maintain  this  suit ;  and  thb  view  of  the  case 
would  sustain  all  that  is  material  in  the  opinion  of  Justice  Pratt 
in  giving  the  decision  in  this  action.  For  all  that  is  material 
in  such  opinion,  is  that  the  plaintiffs  had  no  such  interest  as 
would  enable  them  to  maintain  this  suit.  It  can  not  be  ma* 
terial  whether  the  plaintiffs  ever  acquired  any  vested  right,  or 
having  acquired,  lost  it  by  non-performance,  so  long  as  they 
had  no  right  to  hold  these  lands  against  the  state  or  these 
defendants.  Even  equitable  considerations  insisted  upon  by 
the  plaintiffs  in  their  complaint  can  not  avail  them.  (1  Rus». 
4*  ilf  .  606.  2  Sto.  Eq.  Juris.  §§  1321, 22, 23.  mi  v.  Barclay, 
16  Ves,  403.)  Where  any  penalty  or  forfeiture  is  imposed  by 
statute,  for  the  doing  or  omission  of  a  certain  act,  then  courts 
of  equity  will  not  interfere  to  mitigate  the  penalty  or  forfeiture 
incurred ;  for  it  would  be  in  contravention  of  the  direct  expres- 
sion of  the  legislative  will.  {2Story^sEq.Jur,il326.  \ Strange^ 
447.    1  BaU  ^  BeaUy,  373.) 

YIII.  The  testimony  given  by  the  plaintiffit,  in  regard  to  their 
intention  to  erect  salt  works  on  these  lands  after  the  four  years, 
and  the  reasons  for  not  doing  so,  were  duly  objected  to  by  the 
defendants,  and  is  clearly  irrelevant  and  improper,  as  the  only 
object  of  such  testimony  was  to  establish  an  equitable  title  in 
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the  plaintiffii ;  and  this,  even  if  it  was  shown  by  legal  testimony, 
would  not  authorize  an  action  of  ejectment.  {Adams  mi  Ejed, 
32.  9  Cawenj  88.  9  John.  60.  2Id.226.)  Seealso  inidatkn 
to  allegations  and  evidence  of  intentions,  3  Houfordla  Sp.  T. 
Hep.  368. 

IX.  The  application  made  by  the  plaintiffs,  or  those  under 
whom  they  claim,  to  the  conunissioners  of  the  land  oflloe,  in 
January,  1848,  to  have  these  lands  again  set  apart  to  them,  is 
an  admission  of  a  want  of  title  on  their  part,  and  of  a  for&itr 
ure  of  all  estate  in  the  premises,  if  they  ever  had  any  estate. 

X.  The  law  incorporating  this  railroad  company  being  a 
public  act,  and  passed  for  a  public  benefit,  confers  upon  the  cor- 
porators the  right  to  pass  over  any  land  of  the  state,  if  necessary 
to  the  purposes  of  the  road ;  and  no  special  law  is  required  to 
confer  this  right  The  rights  of  the  company  to  take  the  lands 
of  others  for  the  use  of  the  road,  is  founded  on  the  assoinptioo, 
that  the  land  is  in  law  taken  by  the  state  through  its  agent  the 
railroad  company.  {Beeknumw.  Saratoga  Railroad  Co.^Paige^ 
45.)  It  is  averred  in  the  answer  of  the  defendants  that  the 
lands  in  question  taken  by  the  railroad  company  were  necessary 
to  be  taken  for  their  use ;  and  that  fact  is  not  denied  in  the  reply. 

XI.  The  grant  by  the  state  to  the  Oswego  and  Syracuse 
Railroad  Company,  to  construct  a  road  from  Syracuse  to  Oswe- 
go, passed  the  right  to  the  company,  to  cross  any  lands  of  the 
state,  which  would  be  a  necessary  incident  to  the  enjoyment  of 
the  grant ;  because  the  rule  of  law  is  that  the  granting  of  a 
thing,  passes  the  incidents  necessary  to  the  enjoyment  thereof. 

XII.  The  state  may  sell  any  of  their  lands  or  property  in  any 
manner  the  legislature  shall  direct,  unless  they  are  prohibited 
by  the  constitution.  The  constitution  does  not  prohibit  the  sale 
of  any  lands,  salt  or  other  kinds.  Section  7,  article  7  of  the 
new  constitution  merely  prescribes  the  modes  and  purpose  of 
selling  lands  '^  contiguous  to,  and  necessary  and  convenient  for 
the  use  of  the  salt  springs,"  and  says,  '<  that  such  contiguous 
necessary  and  convenient  lands  for  the  use  of  said  springs,  may 
be  sold  by  the  authority  of  law,  under  the  direction  of  the  com- 
missioners of  the  iand  office,  for  the  purpose  of  investing  the 
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moneys  arifiing  therefrom  in  other  lands  alike  convenient,  but  by 
such  sale  and  purchase,  the  aggregate  quantity  of  these  lands 
[meanmg  lands  contiguous,  necessary  and  convenient]  shall  not 
be  diminished."  But  this  does  not  prohibit  the  sale,  or  prescribe 
the  mode  and  purpose  of  the  sale,  of  any  other  lands,  salt  or 
otherwise.  If  the  lands  in  question  are  not  averred  or  proved 
to  be  such  as  are  mentioned  in  the  7th  section  of  article  7  of 
new  constitution,  that  is,  to  be  ^<  lands  contiguous  to  the  salt 
8[»ings,  and  necessary  and  convenient  for  the  use  of  such  springs," 
then  it  is  clear  that  the  state  may  sell  them  in  any  way  and 
for  any  purpose,  the  same  as  any  other  state  lands  or  property, 
so  fiEU*  as  the  constitution  is  concerned.  The  lands  in  question 
are  not  averred  in  the  complaint,  nor  is  there  any  proof  showing 
that  they  are  contiguous  or  necessary,  or  convenient  to  the  salt 
springs.  And  in  fact,  the  lands  in  question  do  not  have  any  of 
the  above  qualities.  The  plaintiffs  in  their  complaint,  only 
alledge  that  the  lands  in  question  '^  are  suitable  for  salt  pur- 
poses." This  might  be  said  of  half  the  lands  in  Onondaga 
county.  The  l^slature  being  under  no  prohibition  by  the  con* 
stitution,  even  as  to  the  mode  and  purpose  of  selling  lands,  not 
contiguous  to  the  salt  springs,  had  the  right  to  sell  the  lands  in 
question,  to  any  person  or  corporation,  and  therefore  had  the 
right  to  enact  sections  24  and  46,  general  railroad  act  of  March 
27tb,  1848,  and  7th  section  of  the  act  of  12th  April,  1848.  {See 
Ses8.  Laws  1848,  pp.  232,  237,  468.)  But  even  if  it  had  been 
averred  and  proved  that  the  lands  in  question  were  contiguous, 
necessary  and  convenient  for  the  use  of  the  salt  springs,  yet  we 
insist  that  the  moneys  arising  from  the  sale  of  the  lands  in  ques- 
tion, to  the  railroad  company,  will  be  presumed  to  have  been  in- 
vested in  other  lands  aUke  convenient  for  the  use  of  said  springs, 
because  public  officers  are  presumed  to  have  done  their  duty,  in 
the  absence  of  proof  to  the  contrary.  So  that  if  the  plaintifls 
intended  to  insbt  that  the  moneys  arising  from  the  sale  to  the 
railroad  company,  had  been  misapplied,  they  should  haveaver^ 
red  and  proved  the  same.  But  as  to  this  point  there  is  no  aver^ 
ment  and  no  proof.  Again,  we  say  that  if  the  commissioners 
of  the  land  office  had  the  right  to  sell  these  lands  for  any  pur* 
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pose,  it  will,  in  the  absence  of  proof  be  presumed  that  they  sold 
for  such  purpose,  and  applied  the  moneys  arising  therefrom  ac- 
cording to  the  requirements  of  the  constitution.  From  the  act 
of  selling  to,  receiving  pay  from,  and  giving  a  patent  to  said 
railroad  company,  for  the  lands  in  question,  in  the  absence  of 
proof,  it  will  be  presumed  that  all  the  prerequisites  to  render  thai 
act  of  the  commissioners  valid  took  place.  And  we  insist,  that 
the  title  of  the  railroad  company  would  be  good,  if  the  oommia- 
sioners  of  the  land  office  had  a  right  to  sell  for  any  purpose ; 
because  we  claim  we  are  not  to  look  after  state  officers,  to  see 
that  they  do  their  duty.  If  they  violate  their  duty  they  will  be 
punished  by  impeachment  or  other  appropriate  punishment,  but 
the  company  who  pay  their  money  will  not  lose  their  land. 
If  the  plaintiffs  ever  acquired  any  rights,  they  have  lost  the  same 
by  using  them  for  purposes  other  than  for  salt  erections ;  and 
in  such  use  were  mere  trespassers  and  intruders. 

XIII.  A  patent  of  lands  by  the  state,  shall  be  presumed  to 
have  issued  regularly,  and  if  it  be  not  void  on  its  face,  can  not 
be  avoided  collaterally  in  a  suit  between  individuals,  uuless  it 
issued  without  authority,  or  against  the  prohibition  of  a  statute. 
{Jackson  v.  Marsh,  6  Cowen,  281.)  Thus,  where  a  patent 
issued  in  1823,  for  lands,  which  were  occupied,  and  improved 
to  the  value  of  $25,  on  the  17th  of  February,  1809,  it  was  held 
that  it  should  be  presumed,  that  satisfactory  proof  was  produced 
to  the  commissioners  of  the  land  office,  that  the  occupant  had  been 
satisfied  for  his  improvements,  previous  to  the  date  of  the  patent, 
pursuant  to  the  statute.    (1  R.  L.  396,  297,  §  17.) 

XIY.  The  location  and  setting  apart  to  the  plaintiffs  or  to 
those  under  whom  they  claim,  was  not  a  lease,  nor  had  it  the 
character  of  a  lease,  and  none  of  the  consequences  result  from 
it,  which  would  result  from  a  lease. 

By  the  Court,  Gridlet,  J.  This  action  was  brought  to  re- 
cover damages,  for  the  alledged  trespass  committed  by  the  de- 
fendants in  excavating  and  laying  the  track  of  the  Oswego  and 
Syracuse  railroad,  through  lands  claimed  by  the  plaintifls ;  and 
also  to  recover  the  possession  of  the  said  lands.    It  appears  that 
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two  of  the  plaintiffs,  Robert  C.  and  Sands  N.  Kenyon,  acquired 
their  interest  in  the  premises  in  question  on  the  9th  of  May, 
184B.  And  there  is  no  evidence  in  the  bill  of  exceptions,  that 
any  acts  of  the  defendants  charged  as  trespasses,  were  com- 
mitted after  that  time.  It  is  stated  that  the  excavation  was 
completed  before  the  month  of  June ;  but  whether  it  was  or 
was  not  completed  before  the  9th  of  May,  does  not  appear. 
Unless  it  was  proved  that  some  of  the  acts  were  committed  after 
the  Eenyons  assigned  their  title  to  the  premises,  that  part  of  the 
action  which  seeks  to  recover  damages,  must  fail.  And  so  I 
understand  the  learned  justice  who  tried  this  cause,  without  a 
jury,  to  have  found,  as  a  qtiestion  of  facL  I  also  understood 
the  counsel  of  the  plaintiffs,  on  the  argument,  to  abandon  this 
part  of  the  action,  and  to  concede  that  the  only  question  re- 
maining for  the  decision  of  this  court,  was  that  which  involves 
the  title  and  possessory  right  to  the  premises  in  question ;  in 
other  words,  the  ordinary  issue,  in  an  action  of  ejectment. 

I.  Under  this  aspect  of  the  case,  the  first  inquiry  is,  what 
right  the  plaintiffs  have  established  to  the  lands  in  controversy. 
Those  lands,  are  that  part  of  lots  64,  65  and  56,  in  the  Onon- 
daga salt  springs  reservation,  lying  west  of  the  city  of  Syra- 
cuse, which  is  occupied  by  the  track  of  the  defendants'  railroad. 
They  were  the  property  of  the  state  ;  and  whatever  interest  the 
plaintiffs  had  in  them,  rests  on  the  following  state  of  facts. 

In  the  year  1841,  one  Robert  Crere,  applied  to  the  commission* 
ers  of  the  land  office,  to  have  farm  lots  Nos.  64  and  55  set  apart 
to  him  for  the  manufacture  of  coarse  salt ;  and  one  Samuel 
Brewster,  at  about  the  same  time,  applied  to  have  farm  lot  No. 
66  set  apart  to  him  for  the  same  purpose  ;  which  applications 
were  respectively  granted;  and  the  plaintifis  have  succeeded  by 
assignment  to  the  rights  of  the  original  applicants.  Those 
rights,  such  as  they  are,  were  assured  to  the  applicants  by  res- 
olutions of  the  canal  board,  of  which  the  foUowing  in  the  case  of 
Gere,  as  to  all  its  substantial  provisions,  is  a  copy.  <^  Resolved 
that  the  said  application  be  granted  in  part,  and  that  the  land 
therein  specifically  described,  excepting  therefrom  the  parcel, 
&c.  and  excepting  also  the  parts  of  streets,  &c.  be  and  the  same, 
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that  is  to  say,  farm  lots  No.  64  and  S5,  are  hereby  set  apart  to 
the  said  Robert  Gere,  for  the  purpose  of  erecting  works  theroon 
for  the  manufacture  of  coarse  salt,  pursuant  to  the  provisions  of 
article  4  of  title  1 0  of  chapter  9  of  part  1  of  the  revised  statutes." 
Sections  104, 105  and  106,  (1  JR.  S.  267,)  provide  for  the  ap- 
plication setting  forth  the  amount  of  capital  proposed  to  be  in- 
vested in  the  works,  and  for  the  setting  apart  of  the  land  by  the 
commissioners ;  and  the  two  following  sections  declare  the  ri^ts 
of  the  occupants  under  the  resdutions.  By  the  107th  section, 
it  is  provided  that  the  occupant  shall  have  four  years  within 
which  to  complete  the  works,  but  that  the  location  shall  be  void 
unless  the  works  shall  have  been  commenced  and  one-tenth  of 
the  capital  expended  within  one  year ;  ^'  and  the  land,  except 
such  parts  thereof  as  shall  have  works  actually  erected  thereon, 
shaU  be  liable  to  be  located  by  any  other  individual  or  eompa- 
ny"  The  108th  section  enacts  that  ^<  any  part  of  such  loca- 
tion, which  at  the  expiration  of  the  said  four  years  shall  not  be 
actuaUy  occupied  by  manttfactories^  pursuant  to  the  intention 
of  the  original  location,  may  be  again  eet  apart  by  the  com- 
miaeianers  of  the  land  office,  to  any  other  person  or  compamfy 
for  the  erection  of  such  manufactories/^  The  qu^tion  involv- 
ing the  rights  of  the  plaintiffs,  arises  under  the  provisions  of  the 
last  section.  All  the  lands  embraced  in  the  complaint  in  tins 
action,  and  a  considerable  part  of  the  residue  of  the  three  fsEum 
lots,  are  still  vsicant ;  no  works  having  been  erected  on  them, 
notwithstanding  the  four  years  had  elapsed  long  before  the  de- 
fendants took  possession  of  the  premises.  The  plaintifi  en- 
closed these  vacant  lands,  and  improved  them  for  agricnltoral 
purposes.  And  this,  their  counsel  insists,  they  had  a  right  to 
do,  upon  the  ground  that  they  hold  these  lands  under  a  tide^ 
analogous  to  that  created  by  a  conveyance,  subject  to  a  condi- 
tion subsequent,  liable  to  be  defeated  only  by  the  concumenoe 
of  two  events ;  first,  the  failure  to  cover  the  land  with  erections 
within  four  years,  and  secondly,  the  actual  setting  of  them  apart 
to  another  i4)plicant.  To  this  conclusion  we  can  not  taaeat ; 
and  we  will  briefly  state  the  grounds  of  our  opjoioh. 
tst  Conceding  for  the  argom^fs  sake,  that  we  are  to  icgatd 
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ihe  resolutioa  of  the  conuniasioners  of  the  land  office  as  a  leas^, 
we  think  that  the  conditioa  to  erect  works  within  four  years, 
on.the  lands  set  apart  for  that  purpose,  was  preeedetvi  and  not 
suk^equentf  as  to  all  such  lands  as  were  not  occupied  within  the 
prescribed  periods  It  is  laid  down  by  Chancellor  Kent,  (4  KenCi 
Ca99K  124,)  that  there  are  no  technical  words  to  distinguish  be- 
tween conditions  precedent  and  subsequent ;  and  that  whether 
they  be  the  one  or  the  other,  is  matter  of  c<mstruction,  and  de^ 
pends  upon  th£  mteniion  of  ihe  partjf  cretUing  the  estate. 
None  of  the  cases  cited  by  the  phuntifls'  counsel  are  in  principle 
like  the  one  under  consideration*  In  the  case  of  MerriU  v^ 
Emenf^  (10  Pick.  507,)  the  money  and  family  stores,  were  eer« 
tainly  not  intended  to  be  kept  till  the  granddaughter's  educar 
tion  was  completed,  and  therefore  there  could  be  no  pretence 
for  holding  the  latter  to  be  a  condition  precedent.  So  too^  in 
St€Krk  V.  StmUjf^  (12  Shep.  201.)  Where  the  devise  content 
plated  the  entering  upon  the  estate  and  its  enjoyment,  and 
where  certain  provisions  for  other  persone  were  to  be  derived 
ftom  the  estate ;  no  doubt  could  exist  that  the  condition  on  whi<^ 
it  was  to  depend,  was  subsequent  and  not  precedent.  Again;  ia 
Manriek  v.  AndrewSi  (12  Shep.  626^)  where  an  estate  was  de- 
vised on  condition  of  supporting  the  testator's  mother,  the  inten* 
tion  was  clear  that  the  estate  was  to  vest  immediately,  subject 
to  forfeiture  by  a  breach  of  the  condiiion.  Equally  clear  was 
the  intention  of  the  parties  in  the  case  c{ Hamilton  Vi  EUiotty{B  & 
4r  i2ai£).  379»)  The  only  other  case  rder red  to  ia  that  of  Ehffdm^ 
y.  Stoughton^  (&  Pick.  628>)  where  land  was  devised  to  a  town 
$or  the  building  a  school  house,  provided  ii  wae  built  100  rod9 
from  the  meeting  house.  In  that  case  it  was  pr^pedy  beldl 
that  the  town  had  a  reasooAble  time  wilhin  which  to  build  the 
school  house,  and  that  20  yiears  was  an  uopeasonable.  time,  and 
so.  the  condition  was  broken.  In  all  these  cases,  and  many  mose 
which  are  cited  byChaneeUoc  Kent^  the  intention  waamanifest, 
either  by  positive  fcovision  or  clear  implication,  that  the  estate 
should  vest  immediately,  sabj^ct  to.  be  defeated  by  the  breacb  of 
the  ccnodition  annexed.  But  the  case  we  are  considerinf  moi» 
nearly  resemUea  Welis:  v.  amiifh  deeided  in  2  fidwuds"  Ch. 
Vol.  VIL  78 
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Bep.  78,  and  affirmed  by  the  chancellor  in  7  Paige,  22.  That 
was  a  contract  for  the  sale  of  a  city  lot,  at  a  stipulated  price, 
provided  the  purchaser  should  by  a  particular  day  build  and  en- 
close a  house,  or  in  defiiult  thereof  pay  $1000.  It  was  provided 
that  the  purchaser  should  take  possession  of  the  premises  imme- 
diately, and  if  he  did  not  perform,  should  leave  a  shop,  which 
he  was  to  build,  on  the  premises.  He  did  go  into  possession, 
and  expended  considerable  sums  of  money  in  improvements, 
and  failed  to  pay  the  $1000  at  the  day,  though  he  tendered  it 
shortly  after.  It  was  held  that  he  could  have  no  relief^  for  the 
reason  that  his  right  depended,  not  on  a  conditicm  subsequent, 
in  which  case  chancery  would  relieve  against  the  forfeiture,  but 
on  a  condition  precedent,  for  the  breach  of  which  neither  law 
nc^  chancery  furnished  any  reliet  (Popham  v.  BampfieU  1 
Fern.  83.  19  Johfu  69.  6  Cmoen,  627.)  The  case  of  Wdls  t. 
Smiih  was  a  much  stronger  case  for  the  purchaser  than  is  this 
case,  for  the  plaintifls.  The  provisions  of  the  act,  under  which 
the  right  of  the  plaintiffs  arise,  are  pecuUar.  In  no  event  does 
the  occupant  lose  the  erections  which  he  may  have  made,  nor 
the  right  to  use  the  land  on  which  they  stand.  Now,  if  the 
land  originally  located  were  deemed  to  have  been  conveyed  to 
him  subject  to  a  condition  subsequent,  he  would  have  forfeited 
the  entire  location  and  all  the  capital  expended  upon  it  This 
incident — the  forfeiture  of  the  entire  estate — is  characteristic  of 
a  condition  subsequent.  The  grantor  enters  for  condition  bio> 
ken,  into  the  whole  premises,  and  becomes  seised  of  his  first 
estate.  (4  Kent,  126.  Shep.  Touch,  by  Preston,  vol.  1,  121, 
166.)  And  therefore  conditions  subsequent  are  not  favored  in 
law.  (4  Kent,  129.)  The  absence  of  this  distinguishing  fea- 
ture of  this  species  of  condition  is  conclusive  against  the  plain- 
tiJSs'  claim.  The  applicant  indeed  had  the  whole  of  the  three 
lots  in  question  set  apart  for  his  use.  But  for  what  purpose  ? 
For  nothing,  but  to  erect  works  thereon  for  the  manufacture  of 
coarse  salt  He  had  no  right  to  enter  upon  and  occupy  the 
premises  for  any  other  purpose.  And  his  right  to  do  so  for  thai 
purpose  was  limited  to  four  years.  Time  was  here  made  the 
essence  of  the  contract,  (if  the  resolution  is  to  be  deemed  a  con- 
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li^ct,)  precisely  as  it  was  ia  the  case  of  Wells  v.  SnUth.  Be* 
garding  the  resolution  as  an  agreement,  it  was  executory  when 
made,  and  only  became  executed,  pro  taniOj  at  the  expiration 
of  the  four  years,  so  far  as  the  erections  had  extended  on  the 
lands  set  apart.  As  to  all  the  unoccupied  lands,  it  was  at  all 
times  ^xecutarp  and  permissive  only.  And  at  the  end  of  the 
four  years,  all  right  to  extend  the  occupation  under  the  resolu* 
tion  ceased,  by  the  very  terms  of  it.  It  was  a  condition  prece- 
dent that  the  right  should  be  exercised  within  the  prescribed 
time,  if  at  all,  and  not  having  been  so  exercised,  all  right  under 
it  ceased ;  and  the  very  occupation  of  the  premises,  for  agricul- 
tural purposes,  was  a  violation  of  the  spirit  of  the  resolution, 
and  an  unlawful  usurpation  of  the  property  of  the  state. 

2dly.  If  it  be  conceded  that  the  resolution  is  to  be  construed 
as  a  lease,  as  the  counsel  contends  it  should  be,  it  can  not  be 
maintained  that  it  is  a  lease  in  perpetuity  ;  for  then  the  people 
would  have  conveyed  away  an  estate  of  inheritance ;  nor  can 
it  be  claimed  that  the  applicant  took  an  estate  for  Ufe ;  for  that 
would  invest  him  with  the  l^al  title  and  all  the  attributes  of  a 
freehold  estate.  If  a  lease  at  all,  therefore,  it  must  be  quasi  a 
lease  for  years.  In  that  event  it  will  be  immaterial  whether  the 
condition  be  subsequent  or  not;  for  in  such  case  the  estate 
ceases,  absolutely,  as  soon  as  the  condition  is  broken.  Speak* 
ing  of  conditions  subsequent,  Ch.  Kent  remarks,  on  the  author* 
ity  of  Co,  Lit.  216  a,  and  Pennanfs  case,  (3  Coke,  64,)  that 
^<  there  is  this  further  distinction  to  be  noticed  between  a  condi- 
tion annexed  to  an  estate  for  years,  and  one  annexed  to  an  es- 
tate of  freehold ;  that  in  the  former  case  the  estate  y^so  fcusio 
ceases  as  soon  as  the  condition  is  broken ;  whereas  in  the  latter 
case,  the  breach  of  the  condition  does  not  cause  the  cesser  of  the 
estate  without  an  entry  or  claim  for  that  purpose.  When  the  es- 
tate has  ipso  fcicto  ceased,  by  operation  of  the  condition,  it  can 
not  be  revived  without  a  new  grant."  (4  Kenfs  Com.  128.) 
Under  this  view  of  the  case,  it  is  clear  that  the  plaintiffs'  right 
ceased  with  the  expiration  of  the  four  years. 

3dly.  We  think  it  an  erroneous  construction  of  the  resolution 
in  question  to  regard  it  as  a  lease  at  all.    It  is  argued  that  this 
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fMolation  should  be  regarded  as  a  lease  because  the  eominis- 
f^kmers  never  executed  leases,  but  speak  by  resdhitiea.  It  seems 
lo  ue  that  this  is  a  conclusive  reason  why  we  should  not  bold  it 
to  be  a  lease.  The  legislature  well  knew  the  diflbrence  between 
a  lease  and  a  resolutioa.  They  had  already  provided  that  lots 
for  the  manufeoture  of  fine  salt,  and  a  certain  class  of  lots  for 
the  manufacture  of  coarse  salt,  should  be  leased ;  and  had  pn^ 
vided  very  specific  regulations  as  to  the  conditions  of  such  leasea 
{See  I  R.  S.  267,  »  31  to  36, 99.)  But  in  r^daiton  to  the  lands 
in  question  they  merely  directed  the  commissioners  of  the  land 
office  <<  to  set  aparf^  so  much  as  they  deemed  reasonable  to  the 
petiticmers  for  the  purpose  of  manufacturing  coarse  sak  under 
the  conditions  already  stated.  This  is  neither  a  conveyanos 
nor  a  lease.  It  is  merely  a  license  to  occupy  the  lands  of  the 
state  for  a  certain  purpose,  provided  certain  conditions  are  oom^ 
plied  with.  As  to  so  much  of  the  lands  thus  set  apart  as  the  oe* 
cupants  had  covered  with  erections  at  the  end  of  four  years,  the 
resolution  becomes  a  continuing  license  ;  bat  as  to  the  residue, 
the  license,  by  the  very  terras  of  the  resolution,  ceases  and  be- 
comes inoperative.  It  has  not  a  single  feature  of  a  lease.  It 
conveys  no  estate,  nor  does  it  purport  to  do  so.  It  cmitains  no 
covenants.  There  is  no  lessee,  who  is  bound  to  do  or  not  to  do 
any  act.  If  it  were  a  lease,  it  doubtless  would  demise  the  en- 
tire location.  In  that  event,  whether  the  condition  were  held 
to  be  either  precedent  or  subsequent,  on  the  fiiilure  to  comfdy 
with  it,  the  applicant  would  lose  the  whole  of  the  premises  cov- 
ered by  the  lease,  with  all  the  works  erected  Uiereon.  We  have 
already  seen  that  under  the  provisions  of  the  act  no  snch  consn> 
quenoe  can  follow.  The  rights  of  the  plaintifi  under  the  act 
and  the  resolutions  are  peculiar,  and  sui  generis.  They  have 
the  right  to  use  the  lands  set  apart,  for  the  single  purpose  of 
erecting  thereon  works  for  the  manufacture  of  coarse  salt,  and 
for  no  other.  And  this  right  ceases,  as  to  all  the  lands  not  so 
occupied  at  the  ex[Hration  of  four  years.  This  we  think  is  the 
fair  reading  of  the  statute  and  of  the  resdiutiou  founded  on  it. 
It  follows,  that  the  plaintiff  had  no  legal  or  equitable  right  to 
occupy  the  Und  in  question  in  this  sait  for  any  purpose  whal- 
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ever  at  the  time  when  <lie  defendants  took  pMsearion  of  it ;  aod 
that  they  were  by  consequence  intruders  and  trespassers  on  the 
lands  of  the  state. 

4dily.  It  is  haidly  neoeesary  to  fiay  that,  if  v«  are  right  in 
the  views  wie  have  taken  of  the  right  of  the  plaintiflb  under  the 
act,  there  is  no  force  in  the  suggestion  that  upon  the  facts  proved 
the  plaratifis  are  etiCitled  in  equity  to  foe  relieved  from  the  fti^ 
feitura  In  addition  to  this,  die  complaint  is  not  framed  widi 
the  view  of  obtaining  that  kind  of  relief;  there  is  a  want  of  re» 
qmsite  parties  to  the  action ;  and  the  facts  proved  are  not  sizffi- 
cient  to  lay  the  foundation  for  such  a  claim. 

n.  The  plaintiffs,  being  intruders  on  the  public  lands,  claim 
to  recover  the  possession  of  the  defendants  as  wrongdoers,  tipon 
the  ground  of  a  prior  possession.  (16  Wend.  171.  9  li,  2SS. 
7  Cowen,  639.)  It  is  true  that  possession  is  prima  facie  evidence 
of  title,  and  a  prior  possession  has  been  held  sufficient  evidence 
to  entitle  a  party  to  recover  in  ejectment ;  and  Justice  Kent 
said  in  Jacksfm  v.  Harder^  (4  John,  211,)  that  a  mere  intmder 
can  not  protect  himself  under  an  outstanding  title  in  a  stranger. 
It  is  difficult,  however,  to  see  what  right  the  plaintiffs  show  to 
the  possession  of  those  premises,  when  the  same  evidence  which 
they  give  to  prove  the  existence  of  their  prior  possession  also 
shows  that  it  was  tortious  and  without  the  shadow  of  any  jus* 
tffiable  authority.  However  this  may  be,  we  do  not  think 
that  the  defendants  stand  in  the  relation  of  intraders  or  wrong- 
doers. 

1st.  They  have  shown  a  title  derived  from  the  state,  by  let- 
ters patent,  executed  by  the  proper  authorities.  Now  thongh 
this  patent  be  void,  the  plaintiflls,  who  are  mere  strangers  and 
intruders,  can  not  set  up  its  want  of  validity.  It  was  heM,  in 
the  case  of  CrameKn  v.  Mintnr,  (9  Ala.  Rep.  994,)  that  notwith^ 
standing  a  patent  was  fraudulently  obtained,  or  had  issued  in 
violation  of  law,  and  was  therefore  void,  yet  that  a  mere  intru- 
der could  not  set  up  the  invalidity  of  the  patent.  And  this  prin- 
ciple we  believe  to  be  sound  law.  The  statute  makes  eveiy 
security  tainted  with  nsnry  absolutely  tmd  ;  and  yet  no  princi^- 
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I^Ie  is  tetter  settled  than  that  a  stranger  can  not  set  up  that 
defence. 

2dly.  For  another  reason,  the  plaintifis  can  not  set  up  the 
want  of  validity  of  this  patent,  in  this  collateral  way.  Its  ya- 
lidity  can  only  be  controverted  in  a  direct  proceeding  to  aroid 
it,  by  scire  facias,  or  in  chancery.  And  here  we  desire  to  take 
the  distinction  between  a  party  standing  in  the  position  of  the 
plaintifl^  without  any  color  of  title,  and  one  who  has  established 
a  title  in  himself,  whose  rights  are  attempted  to  be  subverted 
through  a  conveyance  emanating  from  the  officers  of  the  gor- 
emment,  under  the  provisions  of  a  statute.  We  have  held,  in 
such  a  case,  in  Taridc  v.  TaUman^  (2  Barh,  S.  C.  Rep.  113,] 
that  the  party  relying  on  such  a  conveyance  must  prove  all  the 
prerequisite  steps  necessary  to  confer  on  the  officer  the  power  of 
sale.  But,  we  say  that,  as  against  a  party  who  shows  no  color 
of  right  in  himself,  and  even  when  he  shows  a  title  from  the 
state,  of  a  junior  date  to  that  conveyed  by  letters  patent,  such 
letters,  under  the  seal  of  the  state,  are  conclusive,  until  they 
have  been  repealed.  It  is  only  where  the  letters  patent  are  vM 
on  their  facsy  by  reason  of  being  issued  contrary  to  law,  or 
when  the  grant  is  of  an  estate  contrary  to  law,  as  against  the 
prohibition  of  a  statute,  that  such  grant  will  be  held  void  in  a 
collateral  proceeding.  This  is  so  laid  down  in  2  Bl.  348, 3  li 
260,  and  was  so  adjudged  by  the  supreme  court  of  this  state  in 
Jackson  v.  Lawton,  (10  John,  23,)  and  6  Cowen,  281.  h 
\  Jackson  v.  Lawtot^  it  was  insisted  by  the  defendant's  counsd, 

that  a  distinction  existed  between  letters  patent  issued  by  the 
commissioners  of  the  land  office,  in  this  state,  and  grants  issued 
by  the  king,  in  England.  It  was  said  that  the  commissioners 
were  a  board  instituted  for  a  special  purpose  and  with  limited 
powers,  and  that  their  acts  were  conclusive  only  when  done 
pursuant  to  their  powers.  But  the  court,  Kent,  Oh.  J.  deliver- 
ing the  opinion,  held  otherwise,  saying  that  letters  patent  weie 
a  matter  of  record,  and  unless  they  were  void  on  their  fiice  most 
be  attacked  by  a  direct  proceeding  in  chancery,  or  by  scire  fi- 
cias.  He  says,  ^^the  principle  has  been  frequently  admitted 
that  the  fraud  nnist  £tppear  on  the  fence  of  the  patent,  to  render 


1850.]  IN  THE  SUPRBMS  COURT.  ^23 


Pannelee  v.  Oiwego  and  Syraciue  Raihoad  Co. 

it  void  in  a  court  of  law ;  and  that  when  the  fraud  or  other  de-. 
feet  arises  from  circumstances  dehors  the  grant,  the  grant  is 
voidable  only  by  suit"  Now,  there  is  nothing  on  the  face  of 
this  grant  to  render  it  void. 

3dly.  The  plaintiffs  assert  that  the  act  of  April  12, 1848,  un- 
der a  provision  of  which  this  patent  was  issued,  appUes  only  to 
lands  unsuitable  for  the  manufacture  of  salt,  and  that  inasmuch 
as  it  is  proved  by  witnesses  that  the  lands  in  question  were  not 
of  that  character,  therefore  the  patent  is  void.  A  conclusive 
answer  to  this  objection  is,  that  the  act  authorizes  the  laying 
out  into  lots,  &c.  and  selling  ^'  sUch  portions  of  the  Onondaga 
salt  springs  reservation  as  are  not  occupied  for  the  manufacture 
of  salt,  and  which  they  shall  deem  unsuUed  for  that  purpose,"" 
The  commissioners  are  made  the  judges  of  that  fact,  and  when 
they  have  decided,  by  directing  a  sale  of  a  given  portion  of 
this  land,  and  a  purchaser  has  paid  his  money  into  the  treasury 
of  the  state,  and  received  his  patent,  can  the  people  alledge  that 
the  grant  is  void,  without  restoring  the  purchase  price  7  And  if 
the  people  can  not  do  this  in  an  action  of  ejectment,  can  third 
persons  do  it  who  have  no  interest  whatever  in  the  question  ? 
We  think  iiot.  The  evidence  that  the  lands  in  question  are  in 
fact  well  suited  for  the  manufacture  of  salt,  was  not  admissible, 
to  prove  that  the  commissioners  had  judged  erroneously  or  acted 
corruptly^  and  therefore  that  the  grant  was  void.  If  the  patent 
had  issued  under  a  mistake  of  fact,  or  a  false  suggestion,  it 
might  be  repealed  on  a  scire  facias,  or  proceeding  in  chancery, 
wherein  the  purchaser  could  be  put  in  statu  quo.  But  in  a  col- 
lateral proceeding  by  an  ejectment  the  people  would  be  estopped 
by  the  receipt  of  the  defendant's  money  and  their  own  record  of 
conveyance.  No  private  person  could  sustain  such  a  suit,  either 
in  law  or  chancery,  without  restoring  the  money  he  had  received. 

4thly.  Another  objection  to  the  title  of  the  defendants,  under 
the  seventh  section  of  the  act  of  1848,  {Laws  of  1848,  p.  468,) 
rests  on  the  argument  that  the  title  thus  obtained  was  in  viola- 
tion of  the  7th  section  of  the  7th  article  of  the  constitution  of 
1846.  By  the  constitution  of  1821  the  legislature  were  prohib- 
ited from  '^selling  or  dispodng  of  the  salt  springs  or  the  lands 
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contiguous  thereto  and  which  might  be  necessary  or  conrenteot 
for  their  use."  (1  R.  S.  46,  arL  7,  i  10.)  By  the  present  cqdt 
stitution  the  prohibition  extends  only  to  the  salt  springs,  but  not 
to  the  UxndSy  except  by  implication,  Tlie  section  reads  as  iol- 
lows :  "  The  lands  contiguous  thereto,  and  which  may  be  neces- 
sary and  convenient  for  the  use  of  the.  salt  springs,  may  be  sold 
by  authority  of  law,  and  under  the  direction  of  thecommissioD- 
ei8  of  the  land  office,  for  the  purpose  of  investiog  the  moneys 
arising  therefrom  in  other  lands  alike  coovenieni ;  but  by  such 
sale  and  purchase,  the  aggregate  quantity  of  the  lands  shall  not 
be  diminished."  Now  it  is  fiedr  to  conclude  that  the  power  to 
sell,  except  as  is  authorized  in  this  section,  is  by  a  necessary  ioh 
plication  prohibited.  There  are^  howcFer,  several  requisites 
necessary  to  bring  the  taking  of  the  land  in  question  within  the 
prohibition  of  the  constitution.  (1.)  It  must  be  clearly  shovn 
that  the  lands  in  question  are,  within  the  meaning  of  the  consti- 
tution, '<  contiguous  to  the  springs  and  necessarp  and  coDveoieoi 
for  the  use  of  them."  We  have  no  means  (sa  far  as  the  evideaoe 
goes)  of  determining  whether  the  lands  io  questien  are  within 
the  meaning  and  intention  of  the  frameni  of  tbe  oonstttutiss. 
The  lands  in  question  are  situated  at  a  very  conadenUe  & 
taoee  from  the  springs,  and  axe  not  ^^  antiguoua^  or  ^necesoiy 
for  the  use  of  the  springs,"  in  a  diflbfent  seose  from  a  considera- 
ble territory  which  is  now  buik  up  asapart  of  the  city  of  Syn* 
ouse,  and  which  has  been  sold  by  authecity  of  laiws  pasaBd  at 
different  times  while  the  constitution  of  1821  was  in  force. 
(1  A.  SL268,  i36.  LaM9ofl837,pp.9i,143u  Id.f^VSI^ 
pp.  346,  411.)  The  legidature  therefore  hsive  not  giveaso 
wide  a  construction  to  the  descriptive  words  employed  ia  tki 
ooBstitotion  as  is  now  coutended  for. 

(2.)  If  tbe  constructima  o£  Uiaaa  tenaa  sbeidi  embracs  tU 
lands  in  question,  and  other  lands  simibuiy  fiituated,  tbea  the 
extent  of  the  lands,  te  which  the  prohibitiQn  extends,  would  ia- 
dude  aa  area  of  several  miles  squaift.  If  tkut  be  so^  it  QOoU 
never  be  the  intwitioa  of  the.  framoca  of  the  oonslitotieay  wIhd 
thej  forbade  iIm  Mfa  of  tfafisa  lands,  istprdufaitlba  14^^ 
of  wach  parts  of  th— a  as  might  be.  MieflSiWy  far  ptibtio  hj^hw^W 
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caD&b  or  railroads.  It  has  been  decided  in  this  state  that  rail- 
roads are  so  far  public  improvements,  that  the  legislature  may 
constitutionally  pass  acts  authorizing  the  taking  of  private  prop* 
erty  necessary  for  their  construction,  and  that  in  that  respect 
they  stand  on  the  same  footing  as  canals  and  common  high- 
ways. {See  Beekman  v.  The  Saratoga  and  Sch,  Railroad  Co. 
3  Paige,  45,  a?td  Bloodgood  v.  The  Mohawk  and  Hudson  Rail- 
road  Co.  IS  Wend.  9.)  It  may  be,  and  probably  is,  a  positive 
advantage  to  the  manufacturers  of  salt,  that  these  lands  are 
traversed  by  a  canal  and  a  railroad.  The  facilities  for  sending 
the  manufactured  article  to  market  are  thereby  greatly  increased. 
An  act,  therefore,  which  provides  for  the  taking  of  such  portions 
of  those  lands  as  may  be  necessary  for  the  construction  of  a  rail- 
road, upon  the  appraisal  and  payment  of  the  damages  to  the 
state  occasioned  thereby,  is  not  in  conflict  with  the  constitutional 
prohibition  of  the  sale  of  these  lands.  Such  an  appropriation  of 
the  lands  is  not  a  sale,  within  the  letter  or  spirit  of  the  consti- 
tution. The  seventh  section  of  the  act  of  1838,  then,  was  con- 
stitutional. Under  that  act,  the  state,  by  its  officers,  on  the  3d 
of  June,  1848,  received  the  appraised  value  of  the  land  taken 
by  the  defendants,  upon  receiving  the  report  of  the  appraisers 
who  had  been  appointed  to  appraise  the  value  of  the  lands  sur- 
veyed off  to  the  company  by  the  state  engineer  and  surveyor. 
The  act  gave  the  defendants  a  right  to  the  possession  of  the 
premises  so  surveyed,  appraised  and  paid  for,  against  the  plain- 
tiffs. It  undoubtedly  appears  that  there  was  some  irregularity, 
in  the  proceedings  of  the  state  officers ;  but  none  of  such  a  de« 
scription  as  would  render  the  righUs  void  which  the  company 
obtained  by  the  payment  of  their  money  and  the  receipt  of  it  by 
the  treasurer  of  the  state ;  especially  after  the  subsequent  ratifio 
eation  of  those  acts  and  the  confirmation  of  the  title  of  the  de- 
fendants by  the  commissioners  of  the  land  office.  I  ara  not 
saying  that  the  defendants  have  a  perfect  title  to  the  land  in 
question.  It  is  not  necessary  to  decide  that  point  But  we 
mean  to  say  that  their  title  is  not  void  by  reason  of  its  having 
had  its  origin  in  a  violation  of  the  oonititutioii ;  and  we  mean 
to  say  further,  that  the  company  has  a  right,  aa  against  the 
Vol.  VII.  79 
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State,  to  occupy  the  premises  in  question  until  such  right  shall 
be  declared  void  in  some  appropriate  proceeding ;  and  that  such 
right  is  paramount  to  the  right  derived  from  a  prior  unlawful 
possession  by  the  plaintiffs,  and  cannot  be  questioned  by  them 
in  this  suit. 
For  these  reasons  the  judgment  is  affirmed. 


Same  TEaar.    Before  the  same  Justices. 
Malloet  vs.  Austin. 

When  a  plank  road  company  has  erected  its  toll  gates  within  the  distances  aathor- 
ized  by  law,  and  has  fixed  the  rates  of  toll  at  the  several  gates  at  an  amount 
not  exceeding  the  legal  rates  for  the  entire  distance,  and  for  the  distances  be- 
tween the  several  gates,  it  may  lawfully  exact  the  fall  toll  thas  fixed,  at  a  par- 
ticular gate ;  notwithstanding  the  traveller  may  not  have  travelled  upon  the  road 
a  distance  which,  at  the  established  rate  per  mile  actually  travelled,  would 
amount  to  such  toll. 

This  was  an  appeal  by  the  plaintiff,  Malloiy,  from  a  judg- 
ment  of  the  county  court  of  Oneida  county,  reversing  the  judg- 
ment of  a  justice  of  the  peace.  The  defendant  was  the  keeper 
of  a  gate  on  the  Northern  Plank  Road,  which  commences  at 
Deerfield  corners,  in  Oneida  county  and  extends  north  to  the 
town  of  Boonvilie,  a  distance  of  twenty-one  miles.  There 
were  three  gates  on  this  road,  and  the  toll  at  each  gate,  prescri- 
bed by  the  board  of  directors,  was  ten  cents  for  a  vehicle  drawn 
by  two  animals.  The  gate  kept  by  the  defendant  was  two 
miles  north  of  the  southern  extremity  of  the  road,  and  one 
mile  one  quarter  and  one  chain  south  of  the  point  where  the 
cross  road  on  which  the  plaintiff  resided  meets  the  plank  road. 
It  also  appeared  that  the  directors  had  authorized  the  defendant 
to  allow  all  persons  coming  upon  the  plank  road,  through  the 
above  mentioned  cross  road,  and  travelling  towards  Utica,  to 


1850.]  IN  THE  SUPREME  COURT.  627 


Malloiy  V.  Austin. 


pass  the  gate  by  papng  six  cents  toll  On  the  17th  day  of 
May,  1849  the  plaintiff  passed  the  gate,  travelling  southward, 
and  the  gate  keeper  exacted  and  received  of  him  the  sum  of 
six  cents  for  toll,  notwithstanding  the  plaintiff  proved  to  him 
that  he  had  only  travelled  on  the  road  one  mile  one  quarter  and 
one  chain.  Upon  this  state  of  facts  the  appellant  brought  an  ac- 
tion before  a  justice  to  recover  the  penalty  for  receiving  a  greater 
sum  for  toll  than  the  law  authorized,  under  the  provision  in 
the  revised  statutes  adopted  and  applied  to  plank  roads,  by  the 
act  of  1847  amending  the  general  plank  road  act.  {Laws  of 
1847,  p.  352.)  The  decision  of  the  justice  was  in  favor  of  the 
plaintiff,  and  the  comity  court  reversed  the  judgment ;  and  this 
appeal  was  brought  to  review  that  decision. 

T.  E.  Clarke,  for  the  appellant. 

Ward  Hunt,  for  the  respondent. 

By  the  Court,  Gridle  y  J.  By  the  35th  section  of  the  gen- 
eral plank  road  act  {Laws  of  1847,  p.  226)  the  Northern  Plank 
Road  Company  was  authorized  "  to  erect  one  or  more  toU  gates 
upon  their  road,  but  not  within  three  miles  of  each  other,  and 
to  demand  and  receive  toll,  not  exceeding  one  and  a  half  cents 
per  mile  for  any  vehicle  drawn  by  two  animals,"  &c.  Under 
this  act,  the  appellant  insists  that  the  company  can  not  receive, 
in  any  case,  over  a  cent  and  a  half  per  mile  for  the  distance 
actually  travelled  upon  the  road,  without  incurring  the  penalty 
prescribed  by  law  for  exacting  excessive  tolls.  On  the  other 
hand,  the  respondent  contends  that  when  the  company  have 
erected  their  gates  within  the  distances  authorized  by  the  law, 
and  have  fixed  the  rates  of  toll  at  the  several  gates,  so  as  not  to 
exceed  the  legal  rates  for  the  entire  distance  and  for  the  distances 
between  the  several  gates,  they  may  lawfully  exact  the  full  toll 
thus  fixed,  at  a  particular  gate,  notwithstanding  the  traveller 
may  not  have  travelled  upon  the  road  a  distance  which,  at  the 
rate  of  a  cent  and  a  half  per  mile  actually  travelled,  would 
amount  to  such  toll. 
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This  propositiou,  we  are  constrained  to  say,  has  been  estab- 
lished by  an  adjudication  of  the  supreme  court,  in  a  case,  which 
in  principle  can  not  be  distinguished  from  this.  In  the  case  of 
Stewart  v.  Rich^  (1  Caines^  182,)  a  construction  was  given  to  a 
elause  contained  in  the  eleventh  section  of  the  Cherry  Valley 
Turnpike  act,  by  which  the  company  was  authorized  to  receive 
the  tolls  and  duties  "in  the  act  mentioned,"  and  no  more,  that 
is  to  say,  for  any  number  of  miles  not  less  than  ten  in  length 
of  said  road,  the  following  sums  of  money,  and  so  in  propar- 
tionfor  any  greater  or  lesser  distance,  viz."  &c.  Recoveries  had 
been  had  against  a  toll  gatherer,  for  receiving  full  toll  of  per- 
scms  who  had  not  travelled  ten  miles  on  the  road.  The  ques- 
tion before  the  court  was,  whether  a  deduction  should  nol  have 
been  made,  from  the  full  toll,  in  proportion  to  the  distance  which 
the  traveller  had  used  the  road.  It  was  held  that  no  such 
deduction  need  be  made,  but  that  full  toll  might  lawfully  be 
collected  at  each  gate,  irrespective  of  the  distance  which  the 
traveller  had  used  the  road.  "This  construction"  says  Kent, 
Justice,  in  delivering  the  opinion  of  the  court,  "is  the  only  ooe 
that  is  reasonable,  and  it  will  satisfy  the  words.  The  idea 
that  the  company  must  vary  the  toll  at  any  ten  mile  gate,  on 
the  suggestion  that  a  person  has  used  the  road  for  a  less  dis- 
tance than  ten  miles,  is  inadmissible  because  impracticable. 
The  toll  gatherer  has  no  means  of  knowing  whether  the  travel- 
ler had  rode  ten  miles  or  a  less  distance  previous  to  his  arriral 
at  the  gate.  If  this  suggestion  was  allowed  to  be  a  ground  of 
reduction  of  toll,  it  would  open  a  door  to  the  greatest  imposition 
and  fraud  upon  the  company." 

Again,  in  T/ie  People  v.  The  Kingston  ^  Middletown  Turn- 
pike Co.  (23  Wend.  193)  the  same  doctrine  is  reiterated,  and  the 
principle  of  the  case  in  Caines  reaffirmed.  The  prevailing  opin- 
ion of  the  court  was  delivered  by  Ch.  J.  Nelson.  His  language 
is  very  explicit.  He  says,  "  it  was  also  said  that  the  demurrer  to 
the  five  last  replications  was  mainly  intended  to  raise  and  settle 
the  construction  of  the  act  whether  the  rate  of  toll  shall  be  w 
proportion  to  the  distance  acttuUly  travelled,  or  shall  be  deter- 
mined by  the  distance  between  the  gates,  as  located.    The  lat- 
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ter  I  am  of  opinion  is  clearly  the  rule  intended  by  the  acL 
{Laws  of  1831,  p.  49,  §  5.)  By  the  section  referred  to,  the  com- 
pany may  erect  the  gates  at  such  places  as  they  see  fit ;  but 
they  can  demand  only  *  the  following  rates  of  toll  for  every  ten 
miles,  and  in  the  same  proportion  for  a  shorter  distance,^  &c. 
This  clause  refers  to  the  distance  between  the  gates.  If  that 
be  five  miles,  the  company  may  demand  half  toll ;  if  it  be  two 
and  a  half  miles,  they  may  demand  a  quarter  toll,  and  so  in 
proportion."  Judge  Co  wen  dissented  from  a  majority  of  the 
court  in  this  case,  in  the  general  result,  but  on  this  particular 
point  he  agreed  with  his  brethren.  Speaking  of  the  construc- 
tion claimed  by  the  appellant's  counsel  as  the  true  one,  he  says, 
"  such  a  construction  would  leave  every  traveller  to  estimate  his 
own  toll,  and  make  it  utterly  impracticable  for  the  toll  gatherer 
to  perform  his  duty.  It  would  lay  him  open  to  constant  impo- 
sition." No  rule,  practicable  in  its  application,  can  be  laid  down, 
by  which  any  traveller  can  be  charged  with  the  exact  amount 
of  toll  which  would  be  due  from  him  in  proportion  to  the  dis- 
tance actually  travelled.  In  some  cases,  where  the  traveller 
and  the  place  of  his  residence  are  known  to  the  toll  gatherer,  he 
may  judge,  with  a  good  degree  of  probable  accuracy,  how  far 
the  individual  has  travelled  on  the  road  ;  but  in  a  great  major- 
ity of  cases  it  would  be  a  mere  matter  of  conjecture ;  and  in  no 
case  could  he  know  how  far  the  traveller  was  intending  to  travel 
on  the  road,  short  of  its  actual  termination.  It  will  be  readily 
seen  that  in  some  cases  the  tmveller  will  be  obliged  to  pay  more 
than  his  fair  proportion  of  toll  for  the  distance  travelled ;  while  in 
other  cases  a  traveller  may  pass  over  nineteen  miles  of  the  road 
by  paying  the  toll  for  ten  miles,  and  may  also  travel  any  dis- 
tance between  two  gates,  without  paying  any  toll  at  all.  It 
Avas  the  custom  of  the  old  turnpike  companies,  by  equitable  ar- 
rangements for  commutation,  and  by  prescribing  reasonably 
low  rates  to  be  charged  to  those  who  were  knoAvn  to  reside 
within  a  moderate  distance  from  their  gates,  to  avoid,  as  far  as 
was  practicable,  the  injustice  of  exacting  full  toll  of  those  who 
had  travelled  but  a  short  distance  on  the  road.    It  is  to  be  hoped 
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that  the  plank  road  companies  will  adopt  a  regulation  recom- 
mended alike  by  reason  and  justice. 

As  to  the  particular  question  involved  in  this  appeal  we  might 
stop  here,  and  repose  ourselves  on  the  authority  of  the  cases  we 
have  cited ;  for  the  language  of  the  enactments  to  which  a  con- 
struction was  given  in  those  cases  was  far  more  favorable  to 
the  interpretation  insisted  on  by  the  appellants'  counsel  than  is 
the  language  of  the  act  under  consideration.  But  the  legisla- 
ture has  given  a  construction  to  the  provision  in  question  en- 
tirely incompatible  with  that  claimed  by  the  counsel.  By  the 
second  section  of  the  act  <'  in  relation  to  plank  roads  and  lom- 
pike  roads,"  {Laws  of  1849,  p.  374,  i  2,  sub,  6,)  it  is  provided 
that  "  persons  living  within  one  mile  of  any  gate  shall  be  per- 
mitted to  pass  the  same  at  one  half  the  usual  rates  of  toll,"  sub- 
ject to  some  exceptions  mentioned  in  the  act.  Now  it  seems 
very  clear  that  this  must  mean  one  half  the  amount  of  toll  fixed 
as  the  toll  to  be  received  at  the  particular  gate.  It  could  not 
mean  one  half  of  the  pro  rata  toll  at  a  cent  and  a  half  per  mile. 
That  would  be  three  fourths  of  a  cent  for  one  mile,  and  still 
more  minute  fractions  of  a  cent  for  a  less  distance. 

The  counsel  for  the  appellant  put  some  cases  of  flagrant  injus- 
tice that  might  occur  under  the  law,  upon  the  construction  which 
we  feel  bound  to  adopt ;  as  for  instance,  the  location  of  but  a 
single  gate  on  the  road,  and  that  near  the  city  of  Utica,  and  an 
exaction  of  the  toll  for  the  entire  route.  We  do  not  think  such 
a  case  likely  to  occur ;  but  if  it  should,  we  know  of  no  remedy 
for  that,  and  other  like  cases  of  injustice,  but  an  application  for 
the  removal  of  the  gate ;  or  such  an  amendment  of  the  act 
regulating  plank  roads,  as  may  reach  the  evil  complained  of. 
The  judgment  of  the  county  court  must  be  affirmed,  with  costs. 


mm 
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What  is  Bafficient  proof  of  the  materiality  of  a  witnen,  in  a  justice's  court,  upon*    |  ^  ^ 
an  application  for  a  commission.  7b  est 

The  fact  that  the  party  applying  for  a  commission  is  not  a  resident  of  the  county     l.^^apiag 
where  the  justice  resides,  and  is  absent  therefrom,  is  a  sufficient  excuse  for 
the  making  of  the  affidavit  in  support  of  the  application,  by  the  attorney,  instead 
of  the  party. 

Where  no  laches  is  imputable  to  a  party  applying  for  a  commission,  and  there  is 
nothing  to  cast  suspicion  upon  the  application,  he  is  not  bound  to  state  what 
he  expects  to  prove  by  the  witness  whose  testimony  he  seeks  to  procure. 

Appeal  from  the  Otsego  county  court.  The  action  was 
commenced  before  a  justice  of  the  peace  by  Eaton,  against  North 
and  Edmunds,  to  recover  the  value  of  a  watch,  chain  and  key, 
alledged  to  have  been  taken  and  converted  by  the  defendants  to 
their  own  use.  The  plaintiff  claimed  to  recover  $37.  The  de- 
fendants' answer  was  simply  a  denial  of  the  allegations  in  the 
complaint.  After  issue  was  joined,  the  plaintiff,  upon  notice  to 
the  defendants,  applied  for  a  commission  to  be  directed  to  Lodo- 
wick  Mott,  of  Parkersburgh,  Virginia,  to  examine  Nathaniel 
Mott,  of  the  same  place,  as  a  witness.  The  affidavit  upon  which 
this  appUcation  was  founded,  was  made  by  the  plaintiff's  attor- 
ney. He  swore  that  he  made  the  affidavit  because  the  plaintiff 
was  not  present,  but  absent  as  the  deponent  believed,  at  his 
residence  in  Oswego  county ;  that  a  witness  not  residing  in  the 
county  of  Otsego,  nor  in  an  adjoining  county,  but  in  the  state 
of  Virginia,  as  the  deponent  w€is  informed  and  believed  to  be 
true,  was  material  in  the  prosecution  of  the  action,  and  without 
whose  testimony  the  plaintiff  could  not  safely  proceed  to  trial. 
The  counsel  for  the  defendants  asked  the  plaintiff's  attorney 
how  he  knew  of  Mott's  residence  being  in  Virginia ;  to  which 
he  replied  that  he  was  so  informed  by  Mr.  Caswell,  the  deputy 
postmaster  at  Schuyler's  Lake,  who  had  recently  mailed  letters 
to  Mott  directed  to  Parkersburgh.  The  plaintiff's  attorney  was 
then  asked  what  facts  he  expected  to  prove  by  Mott ;  which 
question  he  refused  to  answer.    The  justice  denied  the  applica- 
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lion  for  a  commission,  and  proceeded  to  the  trial  of  the  cause. 
No  witnesses  were  introduced  on  the  part  of  the  defendants. 
The  justice  rendered  a  judgment  in  favor  of  the  defendanta  for 
$3)40,  the  costs  of  suit ;  and  on  appeal  the  county  court  affirmed 
the  judgment.    Whereupon  the  plaintiff  appealed  to  this  court 

/  B.  Elwood,  for  the  appellant. 

JP.  Kernaft,  for  the  respondents. 

Bf/  the  Court,  Gridley,  J.  On  an  attentive  examination 
of  the  affidavit  on  which  the  plaintiff  moved  fdr  a  commission, 
we  think  that  the  materiaUty  of  the  absent  witness  was  posi- 
tively sworn  to.  The  qualification  of  the  previous  allegation  by 
a  statement  of  the  information  and  belief  of  the  person  maidog 
the  affidavit,  refers  to  its  immediate  antecedent  viz.  the  residence 
of  the  absent  witness  in  Virginia.  And  so  it  seems  to  have  been 
understood  at  the  trial ;  for  the  defendants'  counsel  questioned 
the  witness  as  to  his  means  of  knowledge  concerning  the  state- 
ment that  the  absent  witness  resided  at  Parkersburgh,  the  place 
mentioned  in  the  notice  of  motion  for  the  commission ;  and  bis 
answers  were  satisfactory.  A  sufficient  excuse  was  contained 
in  the  affidavit  for  the  making  of  it  by  the  attorney,  instead  of 
the  party.  The  materiality  of  the  witness  was  positively  sworn 
to,  and  inasmuch  as  the  counsel  might  know  the  fact  of  mate- 
riality, from  personal  knowledge,  we  are  bouad  to  believe  he  did. 
There  was  no  want  of  probability  that  the  testimony  could  be 
obtained  on  the  commission ;  nor  do  we  see  any  reasonable 
ground  for  refusing  the  commission.  All  the  requisites  of  tbe 
act  {Laws  of  1838,  232,  i  2)  were  complied  with ;  and  the  au- 
thorities cited  to  show  that  the  appUcation  should  have  been 
denied,  require  nothing  but  what  is  fully  stated  in  this  affidavit. 

The  defendants'  counsel^  after  having  been  informed  by  the 
witness  of  his  grounds  for  believing  that  the  absent  witness  Hott 
resided  at  Parkersburgh,  Virginia,  proceeded  to  inquire  of  him 
what  facts  he  wished  or  expected  to  prove  by  the  absent  wita«s> 
This  question  he  refused  to  answer,  and  thereupon  tbe  justice 
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denied  the  application.  He  doubtless  denied  the  application 
because  this  question  was  not  answered ;  and  in  that  he  erred. 
No  laches  was  imputable  to  the  plaintiff,  and  there  was  nothing 
to  cast  suspicion  over  the  application.  In  such  a  case,  it  is  settled 
that  the  applicant  is  not  bound  to  state  what  he  expects  to  prove 
by  the  witness  whose  testimony  he  seeks  to  procure.  {See  The 
People  V.  VermUya^  6  Coweuj  369.) 

There  is  nothing  in  the  other  grounds  of  error  complained  of; 
but  on  this  ground  the  judgment  of  the  county  court  and  of  the 
justice  must  be  reversed. 

Judgment  reversed. 


Same  Term.    Before  the  same  Justices, 
Wilcox  vs,  Randall. 

The  wofd  exchange,  at  uaed  in  the  section  of  the  leviied  etatutee  which  provite 
that  if  a  bueband  leUed  of  an  estate  of  inheritance  in  lands  exchange  them 
for  other  lands,  his  widow  shall  not  have  dower  of  both,  but  shall  make  her 
election,  within  a  year,  &c.  is  to  receive  the  same  interpretation  which  is  ap- 
plied to  it  when  used  at  common  law,  in  reference  to  that  species  of  convej* 
ance. 

In  Older  to  deprive  the  wife  of  her  dower,  therefore,  in  lands  conveyed  by  her  hat- 
band, or  to  pat  her  to  an  election,  under  the  provision  of  the  statute,  there  must 
be  a  mutual  grant  of  equal  interests  in  the  respective  parcels  of  land ;  the  one 
in  consideration  of  the  other. 

A  transfer  of  a  mere  equitable  interest  in  75  acres  of  land,  derived  under  a  lease 
in  perpetuity,  for  II  acres  of  land  and  $700  in  other  property,  will  not  contti- 
tote  a  legal  exchange. 

When  conveyances  will  not  be  presumed^  although  there  has  been  a  possetnon 
lor  more  than  thirty  years. 

This  action  was  brought  by  the  plaintiff,  Polly  Wilcox, 
widow  of  Ethan  Wilcox,  deceased,  to  recover  her  dower  in 
eleven  acres  of  land,  of  which  her  husband  was  seised  during 
the  coverture.  Wilcox  conveyed  the  premises  to  John  Budlong 
ia  1811 ;  the  plaintiff  not  jdning  in  the  conveyance.    The  an- 
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swer  denied  the  plaintiff's  right,  and  set  up  by  way  bf  defence 
that  on  the  13th  of  April,  1811,  Budlong,  under  whom  the  de- 
fendant claimed,  was  seised  of  a  certain  lot  of  75  acres  of  land 
situate  in  Paris,  Oneida  county,  and  known  as  the  mill  lot;  that 
on  that  day  an  agreement  was  made  between  him  and  Wiicox 
to  exchange  the  75  acre  lot  for  the  11  acre  lot  in  which  dower 
was  claimed ;  that  in  pursuance  of  that  agreement  Wilcox  con- 
veyed the  11  acres  to  Budlong,  and  that  afterwards  Budlong,  or 
his  representatives,  conveyed  the  75  acres  to  Wilcox ;  that  Wil- 
cox went  into  possession  thereof,  and  occupied  the  same  until 
his  death;  that  on  such  exchange  the  11  acres  was  valued  at 
$400.  The  defendant  also  stated  that  Wilcox  died  more  than 
a  year  before  the  commencement  of  this  suit,  and  that,  by  the 
failure  of  the  plaintiff  to  commence  a  suit  to  recover  her  dower 
within  a  year  after  her  husband's  death,  she  had  elected  to  take 
her  dower  in  the  75  acres  received  in  exchange  from  Budlong, 
and  that  she  was  not  entitled  to  dower  in  the  11  acres.  The 
plaintiff,  by  a  replication,  took  issue  on  the  new  matter  set  up 
in  the  answer.  She  denied  all  knowledge  of  what  lands  were 
bought  by  Budloug  of  Wilcox,  but  admitted  that  Wilcox  bought 
of  Budlong  certain  premises  for  a  stipulated  price,  and  that  be 
sold  to  Budlong  the  lands  mentioned  in  the  complaint,  as  a  part 
of  the  purchase  price  of  the  lands  bought  of  him.  That  the 
lands  so  bought  were  sold  in  the  lifetime  of  Wilcox,  on  a  mort- 
jfage  given  by  him  to  raise  the  purchase  money,  and  the  plain- 
tiff  never  was  entitled  to  dower  therein ;  and  the  plaintiff  insisted 
on  her  right  of  dower  in  the  11  acres.  The  case  was  tried  at 
the  Oneida  circuit  in  August^  1849,  before  H.  Gray,  justice. 
The  plaintiff  proved  her  husband  seised  in  fee  of  the  11  acres, 
during  the  marriage.  It  was  proved  that  the  11  acres  of  land 
were  exchanged  by  Wilcox  with  Budlong  for  the  76  acres  owned 
by  the  latter,  Wilcox,  at  the  same  time  turning  out  other  prop- 
erty, consisting  of  watches,  a  rifle,  a  dock  and  bedding,  to  Bud- 
long, and  giving  him  his  notes  for  from  five  to  seven  hundred 
dollars,  as  "  boot  money."  A  witness  testified  that  he  had  a  con- 
tersatioQ  with  Wilcox  in  1843,  while  he  was  in  possession  ct 
tbe  miU  propecty.    The  defendant  oflMred  to  g^ve  evid^ce  tf 
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the  declarations  of  Wilcox,  made  on  that  occasion,  to  show  an 
exchange  between  him  and  Budlong,  The  plaintilF's  counsel 
objected  to  this  testimony,  but  the  judge  i^lmitted  the  evidencei 
and  the  plaintiff  excepted.  It  appeared  in  evidence  that  the 
only  title  which  Budlong  had,  to  the  75  acres,  at  the  time  of 
the  exchange,  was  a  lease  ia  perpetuity  originally  given  by  Jo- 
seph Walker  to  John  Rhoads,  reserviqg  an  animal  rent  of  $23, 
with  a  clause  of  re-entry ;  which  lease  had  been  assigned,  (or 
attempted  to  be  assigned,)  to  Budlong,  by  an  instrument  with* 
out  a  seal,  executed  by  Rhoads  on  the  15th  of  January,  1797. 
This  lease  was  assigned  to  Wilcox,  the  husband  of  the  plaintifl^ 
on  the  8th  of  April,  1825,  by  the  executors  of  John  Budlong, 
deceased.  It  was  proved  that  at  the  time  of  the  execution  of 
that  assignment  Wilcox  paid  the  executors  $147,  being  the  bal- 
ance remaining  due  for  the  purchase  money  of  the  75  acres. 
The  defendant  produced,  on  notice,  the  following  written  instru- 
ment, viz :  An  indenture  purporting  to  be  made  the  13th  day 
of  April,  1811,  between  John  Budlong  of  the  one  part,  and 
Ethan  Wilcox  and  Alfred  Wilcox  of  the  other  part ;  whereby 
in  consideration  of  the  sum  of  $1200,  and  of  the  yearly  rents 
and  covenants  and  conditions  thereinafter  contained,  Budlong 
conveyed  to  the  said  Ethan  Wilcox  and  Alfred  Wilcox,  their 
heirs  and  assigns  forever,  76  acres  of  land,  more  or  less,  (being 
the  mill  property  hereinbefore  mentioned,)  in  fee  simple,  reserv- 
ing a  perpetual  rent  of  $11,40  per  annum,  payable  to  Joseph 
Walker,  the  original  grantor  of  the  land,  with  covenants  for  the 
payment  of  the  said  rent,  and  a  proviso  or  condition  in  favor  of 
said  Walker,  and  his  heirs  and  assigns,  authorizing  them  to  re- 
enter for  the  non-payment  of  rent  after  thirty  days  from  the  time 
it  became  due.  This  indenture  purported  to  have  been  signed 
and  sealed  by  John  Budlong  and  witnessed  by  William  Risley 
and  David  Budlong ;  a  part  of  the  seal  and  part  of  the  signa- 
ture of  John  Budlong,  were  torn  from  the  instrument  This 
paper  was  found  in  John  Budlong's  desk,  with  his  other  papers, 
at  the  time  of  his  death ;  when  found,  it  was  in  the  same  condir 
tion  as  when  produced.  The  plaintiff  offered  to  read  this  instru- 
ment in  evidence,  which  was  objected  to  by  the  defendant's 
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couDsel.  The  court  overruled  the  objection,  and  the  paper  was 
read  in  evidence.  The  plaintiff  called  upon  the  defendant's 
counsel  to  produce  any  conveyance  from  Ethan  Wilcox,  under 
which  the  defendant  derived  title  to  the  11  acres  in  which 
dower  was  claimed.  No  conveyance  was  produced.  By  con- 
sent of  the  counsel  for  the  respective  parties  the  questions  of 
fact  as  well  as  of  law  were  submitted  to  the  court,  and  the  judge 
decided  and  found  that  Ethan  Wilcox  took  an  estate  in  said  75 
acres  of  land  which  entitled  the  plaintifT  to  dower  therein:  to 
which  the  plaintiff  excepted.  That  the  plaintifT,  not  having 
elected  to  take  dower  in  the  land  mentioned  in  the  complaint, 
by  the  commencement  of  proceedings  to  recover  her  dower 
therein  within  one  year  after  the  death  of  her  husband,  said 
Ethan  Wilcox,  she  was  barred  from  recovering  dower  herein,  and 
that  the  defendant  was  entitled  to  a  verdict :  to  which  the  plain- 
tifT  excepted.  And  thereupon,  under  the  decision  and  direction 
of  the  judge,  the  jury  found  a  verdict  for  the  defendant ;  and 
the  plaintiff,  upon  a  case,  moved  for  a  new  trial. 

T.  H,  FlandraUf  for  the  appellant.  I.  The  declarations  of 
Ethan  Wilcox  were  improperly  admitted  in  evidence.  (1  Cow- 
en  ^  HUCs  Notes,  656,  and  cases  cited.  3  R.  S.  742,  §  16.) 
(1.)  The  declarations  of  the  husband  can  not  be  given  in  evi- 
dence to  defeat  the  wife's  claim  to  dower.  (2.)  Especially  in 
this  case,  where  the  declarations  offered  in  evidence,  were  made 
when  the  husband  was  not  in  possession  of  the  property  in 
which  dower  is  claimed,  and  long  aft^r  his  possession  had  ceased. 
(3.)  An  exchange  in  lands,  to  operate  as  a  bar  of  dower,  must 
be  a  valid  conveyance  at  the  time  it  is  made,  and  since  the  stat- 
ute of  frauds,  must  be  in  writing.  II.  Neither  the  defendant's 
answer,  nor  the  proofs,  set  up  a  state  of  facts  constituting  an 
exchange  of  lands,  under  1  R.  S.  740,  §  3 ;  or  which  would  put 
the  plaintiff  to  any  election  under  the  provisions  of  that  statute. 
(1.)  The  alledged  exchange  set  up  in  the  answer,  took  place 
April  13, 1811,  at  which  time  Budlong  had  no  estate  of  freehold 
in  the  76  acre  lot.  {Jackson  v.  WendeU,  12  John.  355.  Jack' 
wn  V.  Woodf  Id.  73.)    (2.)  Budlong  made  no  conveyance  dtf- 
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ring  his  lifetime,  and  nothing  passed  by  the  deed  of  the  ezecu- 
tors,  dated  8th  April,  1825  ;  the  estate  of  Budlong,  if  any,  having 
at  his  death  passed  to  his  heirs  at  law.  III.  To  constitute  an  ex- 
change  of  lands,  the  following  requisites  are  indispensable,  which 
are  wanting  in  this  case.  (1.)  The  estate  must  be  equal.  (2.)  The 
word  "exchange"  must  be  used ;  and  "  is  so  individually  requi- 
site and  appropriated  by  law  to  this  case,  that  it  can  not  be  sup- 
plied by  any  other  word,  or  expressed  by  any  circumlocution.'^ 
(3  Bl  Cam.  323.  1  HU.  Ab.  76.  2  Id.  310,  311.  Cass  v. 
Thompson,  IN.H.  Rep.  65.  Co.  Lit.  57.  LU.  62.)  IV.  The 
proof  is  clear  that  no  exchange  ever  took  place.  The  assign- 
ment by  the  executor  is  the  only  conveyance  Wilcox  ever  had, 
and  Budlong  never  had  any. 

F.  Kernarij  for  the  respondent.  I.  Ethan  Wilcox  exchanged 
the  lands  mentioned  in  the  complaint  for  the  75  acres  of  land 
mentioned  in  the  answer.  This  is  substantially  admitted  by 
the  pleadings ;  it  is  abundantly  established  by  the  evidence;  and 
having  been  passed  upon  as  a  question  of  fact,  can  not  be  re- 
viewed here.  By  virtue  of  the  exchange,  Wilcox  became  seised 
of  an  estate  of  inheritance  in  and  to  the  mill  and  75  acres  of 
land,  and  the  plaintiff  entitled  to  dower  therein.  (IR.  S.  740, 
§  1.  4  Kent,  4,  124.  2  Black.  104, 109.  1  Cruise,  17,  §  49, 
Id.  151,  §  19.  Id.  149,  §  8.)  II.  The  declarations  of  Ethan 
Wilcox,  while  in  possession  of  the  75  acres,  were  competent  It 
was  admitted  by  the  pleadings,  and  proved,  that  Wilcox  and 
Budlong  exchanged  possession  of  the  two  parcels  of  land.  The 
declarations  of  Wilcox  were  competent  to  characterize  that  pos- 
session, and  to  show  that  Wilcox,  pursuant  to  the  exchange, 
possessed  the  75  acres  as  alledged  in  the  answer.  (4  John.  230. 
3  Id.  499.  14  Wend.  233.  1  Cowen  ^  HilVs  Notes,  596,  7.) 
HI.  But  even  if  the  judge  erred  in  admitting  these  declara- 
tions, this  court  will  not  reverse  the  judgment  The  court  have 
the  whole  of  the  evidence  before  them,  on  a  case.  Irrespective 
of  these  declarations,  the  answer  of  the  defendant  is  fully  estab- 
lished ;  there  can  not  be  a  doubt  but  that  Wilcox  exchanged 
the  11  for  the  76  acres,  and  took  and  held  the  latter  by  virtue 
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of  the  title  derived  by  such  exchange.  It  was  not  necessary  to 
produce  the  deeds  executed  on  the  exchange.  After  a  pos- 
session by  the  respective  parties  for  more  than  thirty  years,  deeds 
are  presumed.  Indeed  the  reply  does  not  deny  the  material  al- 
legations of  the  answer,  but  sets  up  new  matter  in  avoidance, 
and  denies  the  conclusions  of  law  insisted  upon  by  the  answer. 
In  such  a  case,  the  court  will  not  reverse  the  judgment  even  if 
these  declarations  were  improperly  admitted.  (4  TFe/id.  458. 
12  Id.  41,  44.  1  HUl,  lia)  IV.  Wilcox  having  exchanged 
the  lands  mentioned  in  the  complaint  for  other  land^,  his  widow 
was  not  entitled  to  dower  ii^  both ;  and  not  hs^ving  elected  to 
take  dower  in  the  land  in  the  complaint  mentioned,  by  bring- 
ing her  suit  therefor  within  one  year  after  his  death,  she  is  bar- 
red. (1  iJ.  S.  740,  §  3.  3  Id.  596.  4  Kent,  69.  1  Cruise, 
148,  §  3.) 


By  the  Court,  Gridley,  J.  This  is  a  suit  for  dower, 
the  defence  is  thai  in  1811  the  lands  in  which  dower  is  claimed 
were  exdianged  by  the  husband  of  the  plaintiflT^  with  one  Bud- 
long  under  whom  the  defendai^t  holds,  for  another  farm  of  75 
acres,  and  that  the  defendant  did  not  within  one  year  after  the 
death  of  her  husband  make  her  election  to  take  her  dower  in 
the  lands  given  in  exchange.  It  is  conceded  that  she  made  do 
election  within  the  year;  and  it  follows,  therefore,  that  if  these 
lands  were  exchanged,  withir\  the  legal  meaning  of  the  term, 
the  plaintiff  can  not  recover.  (1  i?.  S.  740,  §  3.  jRfir.  i^^ 
to  this  section,  3  Id.  596.    4  Kent,  59.) 

But  the  plaintiff  denies  that  an  exchange,  in  the  legal  sense 
of  the  term,  took  place.  An  exchange  i^.  deiSned  by  Blackstone 
to  be  "  a  mutual  grant  of  equal  interests^  the  oae  in  considera- 
tion of  the  other."  "  The  estates  exchanged,"  lie  adds, "  roust  be 
equal  in  quantity ;  not  of  value,  for  that  is  immaterial,  but  of 
interest ;  as  fee  simple  for  fee  simple,  a  lease  for  twenty  years 
for  a  lease  for  twenty  years,  and  the  like."  (2  Bl.  Com.  323,  ani 
cases  died  in  the  notes.)  The  same  rule  is  laid  down  in  1  ^ 
JLbr.  70,  i  2 ;  Id.  310,  311.  It  was  suggested  on  th^  argument, 
H^i  the  word  as  used  in  our  statujle  ought  te  receive  a  moie 
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liberal  interpretation  than  that  derived  from  the  common  law 
definition.  But  a  reference  to  the  revisers'  note  before  cited 
shows  that  it  was  the  object  of  the  framers  of  the  statute  to  enact 
the  common  law  rule  which  is  found  in  L  Cruise,  14S,  §  3,  and 
in  1  Inst.  31  b.  The  common  law  rule  must  have  been  adopted 
with  reference  to  the  common  law  definition  of  this  species  of 
conveyance.  We  must  therefore  inquire  whether  the  lands  in 
question  were  conveyed  by  the  husband  of  the  plaintiff,  and  the 
76  acres  were  conveyed  to  him,  by  that  species  of  conveyance 
called  an  exchange. 

(1.)  There  was  no  exchange  of  equal  interests.  It  was  not 
even  an  exchange  of  land  for  land.  If  the  rule  is  to  prevail, 
where  half  of  the  consideration,  as  here,  consists  of  money  or 
personal  property,  the  other  half  being  land,  it  may  also  prevail 
when  a  thousand  acres  of  land  are  exchanged  for  a  single  acre 
of  land  and  nine  thousand  dollars  in  money.  This  was  not 
therefore  "  a  mutual  grant  of  equal  interests,  the  one  in  consid- 
eration of  the  other. ^^ 

(2.)  No  legcd  title  has  ever  been  conveyed,  of  the  75  acres. 
The  assignment  of  John  Rhoades  to  John  Budlong  of  a  lease 
in  perpetuity,  subject  to  the  condition  of  paying  a  stipulated 
rent,  without  seed,  conveyed  no  legal  title.  The  cases  of  Jack- 
son V.  Wendell,  (12  John.  355,)  and  Jackson  v.  Wood,  {Id.  73,) 
are  conclusive  on  this  point.  Again ;  the  title  to  the  premises, 
if  the  assignment  had  conveyed  it  to  John  Budlong,  descended 
to  his  heirs,  and  could  not  be  conveyed  by  his  executors  unless 
under  a  legal  power  contained  in  the  will  of  John  Budlong,  of 
which  there  is  no  proof.  Nothing  therefore  but  an  equitable 
interest — ^a  mere  right  to  ccnnpel  a  legal  conveyance — ever  passed 
to  Wilcox.  A  transfer  of  a  mere  equitable  interest  in  75  acres 
of  land,  for  11  acres  and  $700  in  other  property,  cannot  satisfy 
the  requirements  necessary  to  constitute  a  legal  exchange. 
Again ;  it  may  be  added  that  neither  the  assignment  of  the  ex- 
ecutors of  John  Budlong  to  Wilcox,  nor  the  undelivered  and 
cancelled  deed  of  John  Budlong,  bearing  date  the  18th  of  April, 
1811,  purports  to  have  been  made  upon  an  exchange  of  lands. 

A  suggestion  wfts  made  on  the  argument,  thai  a  conveyance 
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would  be  presumed  after  the  great  lapse  of  time  that  has  inter- 
vened since  the  exchange  of  possessions.  To  this  argumeot 
there  are  two  answers.  (1.)  A  mutual  grant  at  the  time, 
even  if  presumed,  would  not  be  compatible  with  the  evidence, 
which  shows  that  either  $500  or  $700  in  money  or  properly  was 
given,  over  and  above  the  11  acres  of  land.  (2.)  No  such  pre- 
sumption could  be  entertained  till  the  purchase  price  was  paid^ 
which  did  not  take  place,  as  David  Budlong  testifies,  till  April, 
18S25.  Again;  John  Budlong  was  then  dead,  and  David waa 
his  son  and  one  of  his  heirs,  and  he  has  no  knowledge  of  aoy 
other  conveyance  to  Wilcox  except  the  assignment  executed  by 
himself  and  his  co-executors.  To  presume  a  conveyance,  other 
than  this  assignment,  in  the  face  of  this  evidence,  would  be 
stretching  the  doctrine  of  presumptions  to  a  dangerous  extent. 
It  is  not  a  case  which  authorizes  a  presumption  of  two  hgd 
conveyances.  Two  defective  conveyances,  one  to  John  Budlong, 
and  one  to  Wilcox,  have  been  proved;  and  there  is  no  reason 
to  believe  that  any  others  were  ever  executed. 
There  must  be  a  new  trial ;  costs  to  abide  the  event 
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Same  Term.    Before  the  same  Justices. 
White,  appellant,  vs.  Pomeroy,  respondent 

Where  an  application  is  made  to  a  lorrogatei  for  the  appointment  of  a  goaidim 
for  an  infknt  under  fourteen  years  of  age,  be  ehonld  assign  a  day  for  the  llel^ 
ing  of  the  application,  and  direct  sach  notice  to  be  given  to  tbe  relativei  sf  the 
infant,  residing  in  the  coanty,  as  he  shall,  on  due  inqaiiy,  think  reasonable. 

And  although  the  act  of  1837  requires  notice  to  be  served  only  on  such  reli* 
tives  as  the  surrogate  shall  direct,  this  does  not  dispense  with  the  doty  of 
making  the  inquiry  as  to  the  lelativeB  of  the  infant,  and  of  directing  aolioe  lo 
be  given  in  proper  cases. 

Tbe  discretion  vested  in  the  surrogate,  is  not  an  arbitrary  one ;  and  if  it  haibees 
erroneously  exercised,  the  error  will  be  corrected  on  appeal. 

Where  the  appointment  of  a  person  as  guardian  is  invalid,  his  subseqant  tf 
pointmADt  as  "^"Tip^*****^'  of  hia  ward's  lather,  will  abo  be  enooeooi,  if  U* 
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daim  te  be  appointed  adminiatrntor  nato  upon  the  fiust  that  he  hai  been  ap- 
pointed goaidian,  and  is  entitled  to  administer  in  the  xight  of  his  ward ;  and 
letters  have  been  issued  to  him,  without  any  citation  or  notice  to  relatives  hav- 
ing a  prior  light  to  the  administration. 

This  was  an  appeal  from  two  orders  made  by  the  county 
judge  of  the  county  of  Oswego,  acting  as  surrogate,  on  the  14th 
day  of  May  last.  By  the  first  of  those  orders,  the  respondent 
Pomeroy  was  appointed  guardian  of  the  person  and  estate  of 
Marshall  Whitman,  an  in£uit  of  five  years  old ;  and  by  the  sec- 
ond, he  was  appointed  administrator,  d&c.  of  Orange  Whitman, 
deceased,  the  fitther  of  the  infSuit  The  facts  appear  in  the 
opinion* 

H.  A.  Foster,  for  the  iqppellant. 

C.  P.  Kirldand^  for  the  respondent 

By  the  Caurt^  Gridley,  J.  L  As  to  the  order  appointing 
the  respondent  guardian  for  the  infant  The  respondent  was 
the  cousin  german  of  the  infant,  his  mother  being  the  sister  of 
the  infant's  £Bither.  The  appellant  is  the  maternal  uncle  of  the 
infiEuit,  and  resides  in  the  county  of  Oswego,  where  the  infant 
himself  resides.  It  was  shown  by  the  respondent,  in  his  peti- 
tion to  the  surrogate,  that  his  readenoe  was  in  the  county  of 
Ontario,  and  that  the  infant  had  two  aunts  and  three  uncles 
residing  in  Oswego.  The  surrogate,  immediately,  on  the  same 
day  of  the  apfdication,  without  appdnting  any  other  day  for  the 
hearing,  or  directing  any  notice  to  be  given  to  the  relatives  of  the 
infant  residing  in  Oswego  county,  granted  an  Gtder  appointing 
the  ap|dicant  the  guardian  of  the  person  and  estate  of  the  in- 
fimt    This  order  can  not  be  maintained. 

By  the  fifth  section  of  the  act  entitled  <<  Of  Guardians  and 
Wardsy^  it  is  made  the  duty  of  the  surrogate  to  ass^  a  day 
for  the  hearing  of  such  an  application ;  and  to  direct  such  no- 
tice to  be  given  to  the  relatives  of  the  minor  residing  in  the 
county  as  he  shall  on  due  inquiry,  think  reasonable.  (2  jR.  8. 
ISl.)    This  provision  is  modified  by  the  act  of  1837.    (Laxoa  of 

Vol.  Vn.  81 
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1837,  p.  632,  i  44,)  so  as  to  require  the  notice  to  be  served  only 
on  such  relatives  as  the  surrogate  shall  direct  This  does  not 
dispense  with  the  duty  of  making  the  inquiry  directed  in  the 
revised  statutes,  and  of  directing  notices  in  proper  cases.  It 
does  not  appear  that  any  inquiry  was  made  by  the  surrogate  in 
this  case.  The  answer  of  the  respondent,  and  the  return  of  the 
surrogate,  are  silent  on  this  point.  But  if  he  did  institute  the 
statutory  inquiry,  he  certainly  erred  in  holding  that  no  notice 
should  be  given.  He  was  aware  that  there  were  five  persons 
in  the  county  of  Oswego  who  stood  in  a  nearer  relation  to  the 
infant  than  the  petitioner ;  three  of  whom  would  be  entitled  to 
the  guardianship  before  him,  unless  good  cause  should  be  shown 
to  the  contrary.  Now  these  relatives  were  entitled  to  notice, 
and  no  ex  parte  evidence  of  their  unfitness  should  have  been 
received.  It  is  a  most  important  question,  for  an  infant  of  the 
tender  age  of  this  ward,  who  shall  have  the  charge  of  his  edu- 
cation and  estate.  It  depends  on  the  guardian  whether  he  shall 
be  nurtured  and  trained  under  such  influences  and  associations 
as  to  fit  him  for  a  station  of  respectability  and  honor  in  socie^; 
or  whether  he  shall  be  so  reared  as  to  be  led  by  bad  precept  and 
example  to  profiigacy  and  ruin.  The  safeguards,  theiefore, 
which  the  law  has  thrown  around  the  infant,  to  prevent  an  in- 
judicious appointment,  must  not  be  disregarded.  The  discre- 
tion vested  in  the  surrogate  is  not  an  arbitrary  one ;  and  if  it 
have  been  erroneously  exercised,  the  court  will  correct  the  enor. 
(iSise  UnderhiU  v.  Dennis,  9  Paige,  202.) 

II.  The  order  appointing  the  respondent  adminbtrator  of  the 
estate  of  Orange  Whitman,  deceased,  is  ako  erroneous.  He  was 
only  entitled  to  be  appointed  such  administrator,  by  reason  of 
his  being  a  guardian  of  the  infant  (2  R.  S.  p.  75,  i  33.)  In 
truth  the  petition  presented  to  the  surrogate  furnishes  decisive 
evidence  that  the  respondent  sought  to  be  made  a  guardian  of 
the  infant,  in  order  that,  in  the  character  of  such  guardian,  he 
might  obtain  the  administration  of  the  estate  of  the  deceased. 
The  appointment  of  the  respondent  as  guardian  being  invalid, 
this  appointment  as  administrator  becomes  equally  so.  The 
daughter  of  the  deceased,  (whose  age  is  not  stated,)  and  the 
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mother  of  the  respondent,  and  perhaps  other  relatives,  had  a 
prior  right  to  the  administration  of  the  estate  of  the  deceased. 
It  is  said  by  the  respondent,  that  his  mother  had  renounced. 
But  of  that  &ct  there  is  no  evidence. 

No  citation  to  any  other  relatives  was  issued,  but  letters  of 
administration  were  issued  without  notice  or  inquiry,  founded, 
doubtless,  on  the  letter  of  guardianship  which  had  just  been 
granted  in  violation  of  law.  We  do  not  wish  to  be  understood 
as  imputing  intentional  wrong  to  the  respectable  gentleman  who 
administers  the  office  of  surrogate  in  the  county  of  Oswego. 
All  we  mean  to  say  is,  that  we  think  he  acted  precipitately,  and 
indiscreetly.  He  did  not  sufficiently  consider  that  the  surro- 
gate's court  is  one  of  limited  jurisdiction,  and  that  the  observ- 
ance of  all  the  steps  made  necessary  by  the  statute  are  indis- 
pensable to  the  vaUdity  of  an  order  or  decree,  in  any  case,  where 
the  proceeding  is  ex  parte. 

The  only  difficulty  we  perceive,  on  this  branch  of  the  case, 
is  that  the  appeal  is  taken  from  two  distinct  orders,  instead  of 
one ;  and  that  the  appellant  does  not  show  that  he  has  any 
direct  interest  authorizing  him  to  appeal.  But  in  the  answer  of 
the  respondent,  no  such  objection  is  taken ;  the  question  being 
presented  solely  upon  the  validity  of  the  orders  which  the 
surrogate  has  made.  We  are,  therefore,  disposed  to  decide 
the  question  upon  the  merits ;  leaving  all  parties  to  take  such 
proceedings  de  novo  before  the  surrogate,  as  they  shall  be  ad- 
vised. 

The  orders  of  the  surrogate  are  reversed,  with  costs,  &c. 
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Same  Tbbm.    Before  the  same  Juatioea. 
PenneIiL  and  wife  vs.  Hinman  and  others. 

Where  a  janior  jadgment  creditor  sells  the  real  estate  of  the  judgment  debtor,  upon 
his  Judgment,  and  becomes  the  purchaser  thereof,  and  recdves  a  deed  ftom  the 
«heiiff,  and  afterwards  pays  to  the  holder  of  a  prior  jadgnMBt--who  has  a]a» 
•old  the  prmniMi  upon  hip  Judgment,  and  bid  the  same  in~the  amoont  of  the 
prior  judgment,  and  takes  an  assignment  of  the  sheriff's  certificate  given  opoift 
the  latter  sale,  the  question  whether  the  transaction  between  the  parties  smonnta 
to  a  pwrcKaseofthe  sh/eriff^s  cerHficaUf  or  to  a  redempUon  wnder  ikt  prior  judg- 
mmt^  is  one  of  fhct,  depending  on  the  intention  of  the  partlesL 

Wheie  the  chain  of  documentaiy  evidence  proving  a  valid  title  m  the  ji 
Jadgment  creditor  under  the  prior  judgment,  is  complete,  the  burthen  of 
proving  such  title,  and  of  establishing  the  fact  that  what  purports  to  have  been 
a  fwrchase  of  the  sheriff's  certificate  was  in  truth  a  redemption^  rests  upon  those 
assailing  such  title. 

Hie  doctrine  of  estcppds  tf»  pais  should  not  be  extended,  in  ofder  to  anrompliA  • 
firaudulent  object 

A  party  will  not  be  estopped  by  a  declaration  made  to  a  mere  stranger,  where  it 
does  not  appear  that  such  declaration  was  ever  communicated  by  him  to  the 
party  setting  up  the  estoppel,  so  as  to  influence  his  conduct. 

In  EauiTT.  Bill  to  foreclose  a  mortgage.  The  liMsts  aro 
stated  in  the  opinion  of  the  court. 

Cfeo.  F,  Comstoeki  for  the  plaintiffs. 

John  RugeTf  for  the  defendants. 

By  the  Court,  Ohidley,  J.  The  bill  in  this  cause  was  filed 
in  the  late  court  of  chancery,  before  the  vice  chancellor  of  the 
seventh  circuit,  to  foreclose  a  mortgage  executed  by  Sampson 
Jaquith  to  Henry  W.  Schroeppel,  for  the  purchase  price  of  lot 
No.  66  in  the  16th  township  of  Scriba's  patent.  The  convey- 
ance to  Jaquith,  and  the  mortgage  executed  to  Schroeppel,  bore 
date  on  the  13th  of  April,  1839,  and  the  mortgage,  with  the  col- 
lateral bond,  was  assigned  to  the  plaintiffs  on  the  16th  of  July, 
1841.  Prior  to  the  conveyance  by  Schroeppel  to  Jaquith,  two 
judgments  were  recovered  against  the  former,  both  of  which 
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became  liens  on  the  premises  ociiYeyed ;  one  in  fitvor  <tf  the  de- 
fendant Hinman,  docketed  on  die  7th  of  Januarjr,  1839,  and  the 
other  in  &vor  of  Richard  S.  Coming,  docketed  on  the  16th  of 
October,  1838.  Hiwwiftn  sdd  on  his  judgment  and  reoeiTed  a 
fheriff 's  deed  of  the  premises.  Coming  also  sold  on  his  judg- 
ment, and  became  the  purchaser  of  the  lot  in  question,  with 
seireral  other  lots  in  thesame  tmcL  It  also  appears  that  S.  A. 
Goodwin  recovered  a  judgment  against  Schroeppel  on  the  24di 
of  December,  1840,  and  that  Coming  purchased  the  premises  on 
a  sale  made  under  this  judgment  Hinman  claims  under  his 
own  deed ;  and  also  under  a  deed  executed  by  the  sheriff  to 
Um  as  the  asngnee  of  the  certificate  under  Coming's  judgment 
This  title  he  has  conveyed  to  the  defendant  Joseph  Jaquith,  and 
he  is  the  holder  of  a  mortgage  for  the  purchase  money. 

The  plaintiflb  insist  that  Hinman's  judgment  had  been  paid, 
and  that  his  deed  for  that  reason  was  fraudulent  and  void.  They 
also  insist  that  the  transaction  between  Hinman  and  Coming 
was  not  a  purchase  of  the  sheriff's  certificate ;  but  a  redemption 
under  Coming's  judgment ;  which  was  void  for  the  reason  that 

«  Hinman  had  no  such  interest  as  entitled  him  to  redeem.  Upon 
both  those  issues  much  testimony  has  been  taken.  It  will  be 
necessary,  however,  to  examine  but  a  single  point  involved  in 
these  issues.  If  EQnman  purchased  Coming's  certificate,  he 
has  a  perfect  title  under  the  oldest  lien  on  the  premises ;  and 
must  of  necessity  prevail.  The  important  question  therefore  is, 
whether  Hinman  acquired  his  right  to  Coming's  title,  as  a  pur- 
chaser^ or  as  a  redeeming  ourner  under  his  deed.  The  written 
assignment  by  Coming,  bearing  date  on  the  21st  of  August, 
1845,  witnessed  by  Thos.  T.  Davis,  is  evidence  of  a  purchase. 
The  chain  of  documentary  evidence,  proving  a  valid  title  in 
Hinman,  under  the  Corning  judgment,  is  complete.  The  bur* 
den  of  disproving  this,  and  of  establishing  the  fact  diat  what 
purports  to  have  been  a  purchase  of  Coming's  certificate  of  sals 
was  in  trath  a  redemption,  rests  upon  the  plaintifi.  The  trans- 
action, whether  it  was  a  purchase  or  a  redemption,  took  place 
between  Mr.  Davis^  as  the  agent  of  Hinman,  on  the  one  part, 

^and  Coming  on  the  other,  without  a  witness.    Mr.  Coming  has 
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not  been  called  to  testify  by  either  party ;  ao  that  Davis  is  the 
only  witness  ccmipetent  to  speak  on  this  point  from  positivii 
knowledge,  whose  testimony  throws  any  light  on  the  case.  The 
hypothesis  which  the  counsel  of  the  plaintiflfe  sought  to  estal>- 
lish,  was  that  Davis,  on  the  14th  of  August,  as  the  agent  of 
Hinman,  paid  Coming  the  sum  of  $112,20,  for  the  purpose  of 
redeeming  under  his  sale,  and  at  the  same  time  performed  tl» 
other  acts  which  by  law  were  necessary  to  render  the  redemp- 
tion perfect.  That  the  act  of  redemption  having  been  cooa- 
pleted  on  the  14th  of  the  month,  the  rights  of  the  parties  became 
fixed,  so  as  to  leave  no  power  in  Corning  to  assign,  or  in  EBn* 
man  to  purchase  the  sheriff's  certificate.  That  the  formal  as- 
signment, therefore,  which  bears  date  on  the  21st  of  August,  was 
utterly  void,  having  been  fraudulently  contrived  and  executed, 
as  an  after  thought,  for  the  purpose  of  creating  fiedse  evidence 
of  a  sale,  at  a  time  when  no  such  contract  either  was,  or  could 
be  made,  between  the  parties.  With  the  view  of  proving  this 
hypothesis  to  be  true,  the  plaint]%  have  produced  certain  cor-- 
respondence  between  Mr.  Hinman  and  one  Nathan  Soule,  who 
was  actmg  as  an  assignee  of  Schroeppel  for  the  benefit  of  credit- 
ors, in  which  the  former  repeatedly  prc^iosed,  and  finally  an- 
nounced his  decided  intention  to  redeem  the  lot  in  question,  and 
also  a  correspondence  between  Hinman  and  his  agent  Davis,  by 
which  Davis  was  explicitly  instructed  to  make  the  redemptioii. 
All  this  rendered  it  highly  probable  that  the  transaction  was  in 
fiict  a  redemption.  The  plaintiffs,  however,  go  further,  and  call 
Davia  himself  cis  a  taiinesSf  and  it  is  upon  his  testimony  that 
the  question  must  be  decided.  He  admits  that  he  was  instructed 
in  the  letters  before  mentioned,  to  make  the  redemption,  and 
that  he  produced  to  Coming  on  the  14th  of  August  the  deed 
which  Hinman  had  taken  of  the  sheriff  on  the  purchase  under 
his  judgment,  and  that  he  paid  him  the  sum  of  $112^.  But 
he  also  says  that  he  had  received  other  instructions  from  Hbtr 
manj  either  verbal  or  written,  by  which  he  was  authorized  to 
purchase  the  certificate  instead  of  redeeming  under  Coming^ 
judgment  He  testifies  that  he  did  not  redeem  this  lot  on  the 
14th  of  August,  or  at  any  other  time ;  that  he  did  not  on  thai^ 
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day  make  an  absohUe  payment  and  appropriation  of  the  1^112,-* 
SO ;  but  that  he  left  the  same  with  Coming  ^^withmU  making 
an  application  of  it,  untU  he  could  hear  from  Bmman,  and 
thcd  he  had  a  right  to  withdraw  the  money P  Mr.  Davis  stated 
further,  that  Coming  desired  him  to  purchase  also  certificates 
for  certain  other  lots  which  he  had  bid  off  on  the  sale  under  his 
judgment  against  Schroeppel,  and  that  the  negotiation  was  left 
open  until  he  could  get  authority  from  Hinman  to  purchase  the 
other  certificates.  Hinman  finally  consented,  and  on  the  36th 
of  August  a  further  purchase  was  made,  and  an  assignment  of 
other  certificates  was  executed  by  Corning  to  Hinman.  The 
witness  then  proceeds  in  these  words,  "  On  the  14th  of  August 
it  was  concluded  between  Coming  and  me  that  Hinman  was  to 
be  entitled  to  the  certificates  for  lot  66  and  the  east  half  of  13^ 
if  I  requirediit.  I  told  Coming  that  I  would  leave  the  matter 
in  that  way,  so  that  if  Hinman  concluded  to  take  the  whole  he 
'might  do  so,  or  in  case  Soule  should  comply  with  the  proposi^ 
tion  made  that  he  might  have  the  opportunity  of  doing  so ;  hut 
the  assignment  of  the  certificates  for  lots  66  and  13  wtis  to  be 
executed  in  case  I  required  it.  I  did  require  it,  and  the  oT" 
rangements  were  accordingly  made  for  66  and  the  east  half 
of  lot  13,  Augttst  21, 1846.  Hinman  never  had  any  thing  to 
do  with  Corning  personally  in  regard  to  this  matter,  to  my 
knowledge."  In  a  subsequent  part  of  his  testimony  the  witness 
denies  all  knowledge  of  any  redemption,  and  testifies  positively 
that  he  '<  did  not  pay  the  money  under  any  other  arrangement 
than  that  Hinman  should  have  an  assignment  of  the  certifir 
cates.  This  relates  to  lot  66  and  the  east  half  of  13."  Now 
when  it  is  considered  tiiat  this  witness  was  called  by  the  plain- 
tiffs themselves,  it  seems  to  me  that  there 'is  no  escape  from  the 
conclusive  character  of  his  testimony.  It  is  trae  that  the  miss- 
ing letters  mentioned  by  Mr.  Davis,  especially  the  letter  which 
he  thinks  contained  the  instmctions  to  purchase  the  certificates, 
and  the  one  addressed  by  him  to  Hinman  immediately  after 
the  transaction  of  the  14th  of  August,  are  not  produced.  Bot 
these  letters  were  all  sent  to  Utica  to  enable  Mr.  Thos.  E.  Clarke 
to  draft  the  answer  of  Mr.  Hinman,  and  were  never  returned  to 
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the  witnesB.  It  was  alledgedi  and  offered  to  be  proved,  thai 
they  were  loet ;  but  the  plaintifl^  counsel  declined  receiving  the 
oath  of  Mr.  Hinman  on  that  point.  It  is  also  true,  that  in  tha 
protracted  and  searching  examination  of  Mr.  Davis^  it  is  more 
than  probable  he  was  mistaken  in  relation  to  some  of  the  less 
important  particulars  concerning  which  he  was  questioned. 
And  it  may  also  be  mentioned,  in  this  connection,  that  Mr. 
Soule  testifies  that  soon  after  the  14th  of  August,  Davis  informed 
him  that  Hinman  had  redeemed  the  lot  under  consideration, 
while  Mr.  Davis  thinks  he  did  not  use  the  word  redeemed,  but 
gave  him  to  understand  that  he  had  arranged  the  matter  with 
Cotoiog  in  relation  to  that  lot  The  memory  of  any  person  as 
to  the  particular  word  employed  in  a  casual  conversation  may 
well  be  doubted,  unless  the  witness  had  some  e^iecial  reason  to 
observe  and  remember  the  exact  word.  Mr.  Soule  jpsLj  be  right, 
but  it  does  not  appear  that,  at  the  time  of  the  conversation,  he 
contemplated  the  possibility  of  Hinman's  obtaining  Coming's 
title  by  any  other  method  than  a  redemption ;  and  if  that  were 
■0)  any  analogous  expressicm  would  convey  to  his  mind  the  idea 
of  redemption.  At  all  events,  the  remark  of  Mr.  Davis  does  not 
amount  to  proof  of  the  fact  of  redemption ;  nor  do  I  think  it 
can  be  used  by  the  plaintifis  to  affect  the  credit  of  their  own 
witness.  In  truth,  the  counsel  of  the  plaintiflb  does  not  insist 
that  the  plaintiffi  can  impeach  Mr.  Davis ;  on  the  contrary  he 
disTplaims  the  idea  of  calling  in  question  his  veracity.  He  pio- 
liMses  to  entertain  the  highest  confidence  in  his  integrity ;  but 
he  believes  that  he  is  laboring  under  an  honest  though  mirtaknn 
belief  that  he  made  a  purchase  instead  of  a  redemption  of  Cor^ 
mug's  title.  Now  we  think  that  there  are  insurmountable  dif- 
ficulties in  the  way  of  this  hypothesis.  In  the  first  place,  the 
witness  adheres  to  his  fijrst  statement  ooncemmg  the  porchasey 
after  his  attention  had  been  called  to  all  the  drcumstances  re- 
lied  on  to  prove  that  he  was  mistaken.  In  the  next  place  he 
knoufs  how  the  fact  really  was.  He  was  a  party  to  the  act,  and 
can  not  be  mistaken  as  to  its  character.  If  he  had  redeemed 
lot  66,  on  the  14th  of  August,  and  procured  a  void  assignment 
to  be  executed  to  his  principal  on  the  81st  of  the  same  month, 
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he  must  have  done  it  with  a  fraudulent  intent  and  a  corrupt 
motive.  It  is  hardly  necessary  to  say  that  a  transaction  of  this 
character  could  not  be  forgotten  by  him  who  perpetrated  iu 
Mr.  Davis  therefore  was  not  mistaken.  He  knew  whether,  as 
the  agent  of  the  defendant,  be  purchased  the  certificate  of  lot 
No.  65  or  not  He  has  solemnly  sworn  that  he  did.  And  his 
testimony  must  be  regarded  as  fatal  to  the  plaintiffs.  There 
was  an  obvious  reason  why  Hinman,  and  Davis  as  his  agent, 
should  have  allowed  the  mistaken  belief  to  be  entertained  that 
he  .  was  about  to  redeem  instead  of  purchasing  the  certifi- 
cate; and  this  affords  a  satisfactory  solution  of  the  whole 
difficulty. 

A  suggestion  was  made,  though  it  was  but  slightly  dwelt 
upon  in  the  argument,  that  Mr.  Hinman's  letter  to  Mr.  Soule, 
in  which  he  stated  that  he  should  redeem  lot  65,  should  in 
equity  estop  him  from  setting  up  a  purchase  of  the  certificate 
instead  of  a  redemption.  If  any  person  who  had  a  right  to  re- 
deem, omitted  to  do  so,  relying  on  the  supposed  invalidity  of 
Hinman's  redemption  of  Coming's  judgment,  it  must  have  been 
with  the  view  that  the  Coming  judgment  should  be  satisfied 
with  Hinman's  money,  but  for  the  benefit  of  himself.  We  do 
not  think  that  the  doctrine  of  estoppel  should  be  extended  (o 
accomplish  such  an  object.  The  assurance  which  is  relied  on 
as  an  estoppel,  was  made  to  Mr.  Soule.  He  in  no  sense  repre- 
sented these  plaintiffs,  nor  does  it  appear  that  they  were  ever 
informed  by  Soule  of  the  facts  that  are  supposed  to  estop  the 
defendant  from  setting  up  his  defence  under  Coming's  judg- 
ment. Soule  was  the  mere  assignee  of  Schroeppel,  whose  duty 
consisted  in  appropriating  the  effects  assigned  to  him  to  the 
payment  of  Schroeppel's  debts.  He  was,  so  far  as  the  question 
of  estoppel  is  concerned,  a  stranger,  and  whatever  remarks  or 
declarations  Hinman  may  have  made  to  him,  they  could  not 
have  any  influence  upon  the  conduct  of  the  plaintiffi,  and  they 
can  not  therefore  avail  themselves  of  these  declaratious  to  de- 
feat any  defence  which  Hinman  may  have  been  able  to 
establish.    {See  8  Wend.  483 ;  3  ERUy  221,  2;  2  Denio,  621.) 

Vol.  VH.  82 
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The  decree  will  declare  that  the  title  derived  by  Hinman  un- 
der the  Comiiig  judgment  la  prior  and  superior  to  that  conveyed 
by  the  deed  of  Schroeppel  to  S.  Jaquith,  and  will  direct  the  bill 
to  be  diamissed  with  coete. 


»»••■ 


Saratoga  General  Term,  January,  1850.    Paige^  WU' 

lardf  and  Hand^  Justices. 

KsvsBR  f>i.  Waterbvry. 

« 

Whev*  acoMtabla  hat  taken  pwyeity  apon  an  attachment  iwoed  by  a  Joatioe,  ha 
11  bound  to  release  the  tame  on  being  eenred  with  a  certificate  that  an  appeal  has 
been  dnly  made,  firom  the  judgment  of  the  justice ;  in  the  same  manner  as  if 
the  propeity  had  been  seised  by  him  upon  an  execution. 

As  between  the  owner  of  goods  and  chattels  and  a  constable,  lepUiin  will  aoi 
lie  fi>r  property  in  the  hands  of  the  latter  by  virtua  of  an  attachment ;  unless 
the  property  be  such  as  is  exempted  from  execution  or  attachment. 

And  the  fact  that  the  property  is  in  the  possession  of  another,  as  the  mere  agent 
or  depositary  of  the  officer,  will  not  render  it  any  the  lese  in  the  oustody  of  the 
law. 

Demurrer  to  rejdication.  The  action  was  replevin  for  some 
cows  and  sheep.  The  defendant  pleaded  that  he  procured  an 
attachment  to  be  issued  by  a  justice  of  the  peace  against  the 
plaintiff  as  a  non-resident  of  the  county,  and  that  the  property  in 
question  was  taken  thereon  by  a  constable  and  placed  in  the  hands 
of  the  defendant  Waterbury,  as  the  agent  of  the  constable,  and 
fix  safe  keeping.  Replication  that  Waterbury  had  obtained  a 
judgment  against  Keyser  in  that  proceeding,  and  Keyser  had 
duly  appealed  to  the  court  of  common  pleas  of  St  Lawrence 
county,  and  had  procured  the  proper  certificate  of  that  fact  from 
the  justice,  and  served  the  same  on  the  constable,  and  on  Water- 
bury,  and  demanded  the  prc^rty,  which  Waterbury  refused  to 
fits  up.    To  this  replicatioa  the  defendant  demurred. 
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A  A  JTntt^bf,  for  the  dttfendaiit 

James  ^  Brown^  for  the  plamtifil 

By  the  Qmrtf  Hand,  J.  By  the  statute,  all  proceedings  on 
the  judgment  are  suspended  by  an  appeal,  (2  R.  S.  259,  i  102,) 
and  on  a  certificate  that  an  appeal  has  been  duly  made  being 
presented  to  the  constable  holding  the  execution,  he  shall  forth- 
with release  the  goods  and  chattels  of  the  appellant,  or  his  body 
if  he  has  been  taken ;  and  if  in  jail  he  is  thereupon  to  be  re- 
leased. {Id.  §  193.)  The  attachment  requires  the  officer  to 
take  the  goods  and  chattels  of  the  defendant  "  and  safely  to 
keep  the  same,  in  order  to  satisfy  any  judgment  that  may  be 
recovered  on  such  attachment"  (2  R.  S.  230,  §  30.)  But  the 
officer  shall  not  remove  the  goods,  d&c.  if  a  bond  is  given  that 
the  goods  shall  be  produced  to  satisfy  any  execution  to  be  issued 
within  fflx  months.  {Id.  i  32.)  If  taken,  the  officer  is  to  safely 
keep  such  part  of  the  goods  as  shall  be  sufficient  to  satisfy  the 
demand  of  the  plaintiff.  In  Seymour  v.  Diiscamb,  (12  Wend. 
684,)  it  was  held  that  a  constable  who  has  received  the  amount 
of  an  execution  from  the  party  appealing,  may,  on  the  appeal 
being  perfected,  pay  it  back.  In  Wilson  v.  Williams,  (18  Id. 
681,)  it  was  held  that  the  officer  was  bound  to  release  the  prop- 
erty on  the  presentation  of  a  certificate  that  a  writ  of  certiorari 
had  been  brought,  the  same  as  on  an  appeal.  But  Nelson,  C.  J. 
would  not  then  say  how  it  would  be  if  taken  on  an  attachment. 
That  he  considered  a  castis  omissus  in  the  statute.  But  I  do 
not  see  why  the  rule  should  not  be  the  same  where  goods  are 
held  on  an  attachment,  as  when  held  on  an  execution.  In 
both  cases  the  property  is  taken  and  held  as  security  for  the 
demand.  It  would  seem  that,  even  in  an  attachment  suit,  if 
the  plaintiff  levy  his  execution  before  the  appeal,  the  property 
must  be  released  from  the  execution  by  the  express  provisions 
of  the  statute ;  and  there  is  no  good  reason  why  it  should  be 
discharged  from  that,  and  held  on  the  attachment.  Indeed  it 
may  be  doubted  whether  the  attachment  is  not  wholly /tincfti^ 
officio  as  soon  as  an  ezecuti^m  in  the  same  suit  is  levied  on  the 
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same  property.  The  appellant  gives  a  bond  with  surdties, 
which  is  supposed  to  make  the  appellee  safe.  This  part  of  the 
case  is  clearly  with  the  plaintiff. 

Bttt  the  statute  in  relation  to  the  action  of  replevin  declares 
that,  "no  replevin  shall  lie  at  the  suit  of  the  defendant  in  any 
execution  or  attachment  to  recover  goods  or  chattels  seized  by 
virtue  thereof,  unless  sudi  goods  and  chattels  are  exempted  by 
law  from  such  execution  or  attachment,"  &c.  (2  R.  S,  522;  i  6.) 
And  it  has  been  held  that  replevin  will  not  lie  for  property  taken 
on  an  execution  from  the  debtor's  possession.  {Judd  v.  Fox^  9 
Cowen,  259.)  "  Seized,"  in  that  section  means  taken,  not  pos- 
sessed ;  though  if  it  did,  perhaps  that  would  not  aid  the  plaio- 
tiff.  It  is  well  settled  that,  as  between  the  execution  debtor 
and  the  sheriff,  replevin  will  not  lie  for  property  in  the  custody 
of  the  law.  {Dunham  v.  Wyckoff^  3  Wmd.  280.  dark  v. 
Skinner,  20  John.  467.  Hatt  v.  Tuttley  2  Wend.  475.)  As 
the  property  was  in  the  possession  of  the  defendant  as  the  men 
agent  or  depositary  of  the  <^cer,  it  is  none  the  less  in  the  cus- 
tody of  the  law.  {Hayner  v.  Lucas,  10  Pet.  Rep,  400.)  There 
must  be  judgment  for  the  defendant,  with  leave  to  amoDd  on 
payment  of  costs. 

Judgment  for  defendant 


•  •• 


Same  Term.    Before  the  same  JusHces. 
S.  K.  Green  vs.  Goings. 

The  record  of  a  judgment  in  favor  of  the  holder  of  a  draft,  against  thamakOi 
indoners  and  acceptor,  is  not  evidence  of  presentment,  demand  and  noCioe,  u 
an  action  by  an  indorser  against  the  acceptor. 

But  in  connection  with  the  execution  issned  thereon,  and  other  proof,  it  is  b^b'** 
sible  to  show  that  the  indorser  had  paid  the  draft,  after  it  was  in  jadgment 

In  such  suit  by  the  indorser  against  the  acceptor,  payment  of  the  jadgment  recov- 
ered in  the  suit  brought  against  the  maker,  indorsers,  and  acceptor,  and  po** 
session  of  the  bill  by  the  plaintiff,  are  su^ient  evidence  of  ownerBhip. 
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Where  the  drawee  of  a  bill  aecepta  payable  at  a  partienlar  place,  he  is  considered 
the  principal  debtor,  liable  without  demand  s  a  soit,  as  in  other  cases  of  a  pre- 
cedent debtor  duty,  being  a  sufficient  demand.  But  he  may  defeat  a  suit  by 
showing  that  he  was  at  the  place,  ready  to  pay,  according  to  his  acceptance. 

This  suit,  commenced  in  1845,  was  brought  by  the  plaintiff 
as  indorser  against  the  defendant  as  acceptor  of  a  draft,  of  which 
the  following  is  a  copy,  with  the  indorsements : 

«  $450.  Canton,  1st  April,  1842. 

Sixty-five  dajrs  afterdate,  please  pay  to  the  order  of  S.  K. 
Green  io  Brother  four  hundred  and  fifty  dollars,  and  charge  to 
the  account  of  yours,  d&c.  value  rec'd.        Roswell  Green. 
To  Mr.  Charles  Goings,  Syracuse." 

(Indorsed)     "  S.  K.  Green  &  Brother 

Simeon  D.  Moody." 

It  was  accepted  on  its  face  thus :  "  Accepted,  payable  at  Onon- 
daga Co.  B'k.  Ap.  30,  1842.  Charles  Goings."  The  defend- 
ant pleaded  the  general  issue.  The  cause  was  tried  at  the  St. 
Lawrence  circuit  in  August,  1848,  before  Justice  Edmonds. 
The  plaintiff  offered  in  evidence  an  exemplification  of  the  record 
of  a  judgment  in  favor  of  the  Lewis  County  Bank  against  the 
plaintiff  and  defendant,  and  R.  Green  and  S.  D.Moody,  for 
$486,16,  recovered  in  the  supreme  court  on  this  draft,  and  dock- 
eted Oct  20,  1842.  He  also  offered  to  prove  that  an  execution 
was  issued  thereon,  which  was  satisfied  by  the  plaintiff.  The 
defendant  objected  to  this  evidence,  because  the  record  of  judg- 
ment was  not  between  the  same  parties,  nor  was  it  evidence  to 
establish  the  presentment,  demand  and  notice,  necessary  to 
charge  the  parties  to  the  draft.  The  court  admitted  the  record, 
and  the  defendant  excepted. 

Barnes,  a  deputy  sheriff  of  St.  Lawrence  county,  testified  that 
he  had  the  execution,  and  levied  on  the  property  of  the  plaintiff 
and  S.  D.  Moody ;  and  that  the  plaintiff  paid  it.  He  further 
testified  that  the  firm  of  S.  K.  Green  &  Brother  consisted  of  the 
plaintiff  and  Lucius  Green,  who  were  merchants  in  St.  Law- 
rence county.  Moody  testified  that  he  was  the  last  indorser  on 
the  draft,  and  was  agent  of  the  Lewis  County  Bank.    That 
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IL  OreoD  applied  to  him  to  obtain  a  discounl  ihero,  and  pco- 
posed  to  give  Goingts'  acceptance.  That  he  required  another 
indorser,  and  the  plaintiff  thereupon  indorsed  the  draft  as  accom- 
modation indorser,  and  Lucius  Oreen  had  nothing  to  do  with 
the  matter.  That  the  defendant  told  him  he  had  the  lumber 
of  Roewell  Green  in  his  hands,  and  should  have  funds  for  his 
draft  at  Syracuse.  R.  Green  proved  the  defendant's  acceptance. 
It  was  objected  that  the  original  draft  should  be  produced ;  and 
the  plaintiff's  attorney  thereupon  swore  to  its  loss. 

The  Defendant,  on  the  proofs  being  closed,  moved  for  a  non- 
suit, because  there  was  no  evidence  that  the  draft  was  ever  pre- 
sented to  the  Onondaga  County  Bank  for  payment ;  and  again, 
that  Lucius  Green  should  have  been  a  co-plaintiff.  This  motion 
was  overruled,  and  the  defendant  excepted.  The  judge  chaiged 
the  jury  that  if  they  found  the  plaintiff  indorsed  the  draft  per- 
sonally by  the  name  of  S.  K.  Green  d&  Brother,  and  not  jointly 
for  himself  and  L.  Green,  and  had  paid  the  draft  himself,  the 
defendant,  as  acceptor,  was  liable  to  refund,  and  the  plaintiff 
was  entitled  to  recover  the  amount  of  the  draft  and  interest. 
The  defendant  excepted  to  this  charge.  The  jury  found  a  ver- 
dict for  the  plaintiff  for  $586,26.  The  defendant  procured  a 
bill  of  exceptions  to  be  signed,  upon  which  he  moved  for  a  new 
trial. 

B.  PerldfUj  for  the  defendant 

/  L.  Russell,  for  the  plaintiff. 

By  the  Court,  Hand,  J.  I  do  not  think  the  record  of  the 
judgment  in  favor  of  the  Lewis  County  Bank  against  the  par- 
ties to  the  draft  was  evidence  of  presentment,  demand,  and  no- 
tice, for  one  of  the  parties  to  the  draft  against  another.  In  con- 
nection with  the  execution  and  other  proof  it  was  not  admissi- 
ble to  show  that  the  plaintiff  had  paid  the  draft  after  it  was  in 
judgment  The  7th  section  of  <<An  act  regulating  suits  on 
bills  of  exchange  and  promissory  notes,"  passed  April  $2&,  1838^ 
(Laws  of  1832,  p.  489,)  declares  that  ^  the  rights  and  respoM* 
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biltUes  of  the  several  pariiee  to  aoy  such  bill  or  note,  aa  between 
eaeh  other,  shall  remain  the  same  as  though  this  act  had  not 
been  passed ;  saving  only  the  rights  of  the  plaintiff  so  fior  as 
they  may  have  been  determined  by  the  judgment"  And  the 
statute  amending  that  act  seems  to  have  treated  the  parties  as 
several,  throughout  {Laws  of  1835,  p.  248.  And  see  1  £fitt, 
371 ;  4  /(2. 35 ;  3  Barb.  S.  C.  Rep.  12.)  If  the  record  of  the 
judgment  be  considered  as  evidence,  between  the  defendants  it 
must  be  conclusive,  and  great  injustice  may  be  done. 

But  the  defendant  was  the  acceptor ;  and  from  his  own  ad- 
mission had  the  funds  of  R.  Green,  for  whose  benefit  the  draft 
was  given,  in  his  hands  to  meet  it ;  so  no  damage  could  be  sus- 
tained by  him.  Besides,  as  between  him  and  the  indorser,  the 
acceptor  is  liable  without  demand  of  payment,  although  the 
draft  was  accepted  pajrable  at  a  particular  [dace.  The  rule 
fluctuated  in  England  until  it  was  finally  settled  by  the  case  of 
Rau>e  V.  Youngy  (2  B.  ^  B,  165,)  in  the  house  of  lords,  that 
when  the  acceptance  was  to  pay  at  a  particular  place,  demand 
at  that  place  must  be  averred  and  proved.  {See  the  opinions 
of  the  judges  in  this  case.  Id.  180,  ^PP*)  l^his  decision  was 
followed  by  the  act  1  and  2  Geo.  4,  ch.  7,  8,  which  made  the 
acceptor  liable  without  demand,  unless  he  accepted  payable  at 
a  particular  place  ^  only  and  not  otherwise  or  elsewhere."  But 
the  rule  here  seems  to  be,  that  where  the  drawee  accepts  paya- 
ble at  a  particular  place,  he  is  considered  the  principal  debtor, 
liable  without  demand ;  a  suit,  as  in  other  cases  of  a  precedent 
debt  or  duty,  being  a  sufficient  demand ;  though  he  may  defeat 
a  suit  by  showing  that  he  was  at  the  place,  ready  to  pay  ac- 
cording to  his  acceptance.  {Poden  v.  Sharp,  4  John.  183. 
Wolcott  V.  Van  Santvoord,  17  Id.  248.  Caldwell  v.  Cassidy,  8 
Onoeny^l.  And  see  Puttertmy.  Bank  U.S.  lPe/6r#,604; 
Bank  U.  S.  v.  Smiihy  11  Wheat  171;  Haxtunv.  Bishop^  3 
Wendy20]  Story  mBiUs,  i  325,  n.  113,  343;  ChU.onBUU, 
362, «<.  1842;  Fentonv.  Qoundry,  ^East,  409.) 

Payment  of  the  judgment  and  possession  of  the  bill  by  the 
plaintiff  were  sufficient  evidence  of  ownership. 

One  partner  can  not  bind  the  firm  of  which  he  is  a  member. 
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as  sureties  or  accommodatioa  iodorsers,  without  the  conseat  of 

his  copartners.    CoDsequently  Lucius  Qreen  was  not  liaUe  on 

the  draft,  particularly  to  those  knowing  the  facts ;  and  had  no 

interest  therein. 

New  trial  denied. 


New-York  Special  Term,  January,  1850.  Edmonds^  Justice. 

Morgan  vs.  Avert. 

When  an  Bttachment  hai  been  iMOed  againet  a  penon  as  an  abMoodiag 
debtor,  the  proper  method  of  obtaining  redieis  ibr  any  irregularity  or  impiofri- 
ety  in  iisaing  it,  it  by  a  special  motion  to  the  court,  and  not  by  appeal. 

On  a  motion  to  set  aside  an  attachment,  affidavits  on  the  pait  of  the  plaintiir 
may  be  received,  not  merely  in  answer  to  those  on  the  part  of  the  defendant, 
but  in  support  of  the  original  application  for  the  attachment 

Under  the  code  of  procedure  the  sufficiency  of  the  affidavits  on  which  an  attach- 

.  ment  is  iMued  is  no  longer  a  jurisdictional  question.  And  U  seems  that  the 
whole  proceeding,  the  warrant  and  the  affidavits,  are  amendable  in  fortheranoe 
of  justice,  and  unimportant  errors  or  defects  therein  may  be  disregarded. 

In  order  to  obtain  an  attachment  under  the  code,  the  grounds  of  the  applieatiaB 
may  be  made  to  appear  by  the  affidavit  of  the  plaintiff  himself,  as  well  an  of 
any  other  perron,  and  may  be  shown  upon  information  and  belief,  whenever  that 
may  be  presented  to  the  judge  in  such  form,  that  he  can  act  judicially  upon  iL 

Where  it  is  conceded  that  the  defendant  has  departed  the  state,  all  that  is  re- 
quired is  for  the  court  to  be  satisfied  that  his  departure  was  with  intent  to 
avoid  the  service  of  process.  It  is  not  necessary  to  determine  whether  he  wont 
away  with  intent  to  defraud  his  creditors. 

From  what  circumstances  an  intention  on  the  part  of  the  defendant  to  avoid  the 
service  of  process  may  be  inferred. 

This  was  a  motion  to  set  aside  two  attachments  which  had 
been  issued  against  the  defendant  on  affidavits  alledging  that 
he  was  indebted  to  the  plaintiff  and  had  departed  from  the  state 
with  intent  to  defraud  his  creditors.  It  appeared  that  the  de- 
fendant was  a  wholesale  grocer  in  the  city  of  New-Yoffc,  doing 
business  to  the  amount  of  about  $300,000  a  year.  About  four 
years  ago  he  had  failed  in  business,  and  had  compromised  with 
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his  creditors,  and  among  oiheis  with  the  plaintiffs,  who  liad 
given  him  a  letter  of  license  which  ran  out  in  August,  1849. 
At  that  time  he  was  unable  to  pay  the  debt  which  had  thus 
been  extended,  but  borrowed  from  the  plaintiff  Morgan  $4000, 
secured  by  a  hypothecation  of  sundry  collaterals.  In  October, 
1849,  he  purchased  an  interest  in  an  English  patent  right,  and 
on  the  4th  December  he  took  passage  in  the  steamer  which 
was  to  sail  for  Liverpool  on  the  12th  of  that  month.  He  sailed 
accordingly  on  that  day,  taking  with  him  £600  only,  $tnd  leav- 
ing his  store  with  the  goods  which  it  contained,  with  his  chief 
clerk,  to  whom  he  gave  a  power  of  attorney  to  transact  his  busi- 
ness in  his  absence.  The  next  day  after  he  sailed,  bis  clerk 
called  a  meeting  of  his  creditors,  but  before  it  was  held  these 
attachments  were  issued.  In  answer  to  inquiries  at  his  store, 
his  clerk  said  he  had  gone  east,  that  they  did  not  know 
where  he  had  gone,  nor  when  he  would  return,  &c.  On 
the  part  of  the  defendant  it  was  averred  that  he  had  not  d^ 
parted  secretly ;  having  made  known  his  intention  to  go,  to  his 
family,  to  his  clerk,  and  to  those  engaged  with  him  in  the 
patent  right.  On  the  other  hand  it  appeared  that  he  was 
owing,  at  the  time  of  his  departure,  some  $20,000,  a  portion  of 
which  was  past  due ;  that  his  credit  had  been  much  impaired ; 
that  he  attempted  to  borrow  money  the  day  before  he  left ;  that 
he  had  borrowed  money  by  means  of  storage  receipts  on  most 
of  the  goods  in  his  store,  and  had  not  disclosed  to  any  of  his 
creditors  his  intention  to  go  abroad ;  but  in  conversations  had 
with  some  of  them,  within  a  day  or  two  of  his  sailing,  conveyed 
the  idea  of  his  intention  to  remain  at  home  as  usual. 

W.  M,  EvartSj  for  the  defendant. 
D>  Lordi  for  the  plaintiff. 

Edmonds,  J.  The  first  objection  which  is  to  be  considered 
on  this  motion  is  that  made  on  the  part  of  the  plaintiff,  that 
the  defendant  can  not  have  redress  on  a  special  motion,  but  only 
by  appeal  The  onlymode  in  which  an  appeal  could  be  available^ 

YoL.  VII.  83 


058  CASES  IN  LAW  AND  ROUITY.  [Jiv.  ]» 


Moiifftii  V.  Avmy. 


would  be  by  regarding  the  attachment  as  an  order,  and  reqnir- 
iog  it  to  be  entered  with  the  clerk  pursuant  to  §  360  of  the 
code.  This  view  is  sanctioned  by  §  349,  which  allows  an  ap- 
peal from,  an  order  made  by  a  single  judge  when  it  grants  or 
refuses  a  provisional  remedy. 

The  provisional  remedies  provided  by  the  code  are  four; 
arrest  and  bail,  claim  and  delivery  of  personal  property,  injun& 
tion,  and  attachment.  All  these  remedies  may  be  obtained  er 
parte,  upon  partial  statements  of  one  side  only  and  without 
any  opportunity  in  the  first  instance  for  the  other  party  to  pro- 
tect himself  against  their  injurious  operation.  To  guard  against 
these  injuries,  and  to  prevent  remedies  intended  to  be  merely 
provisional  from  having  the  effect  and  operation  of  final  ones^ 
the  code  contains  several  enactments. 

Thus  on  an  arrest,  the  party  may  be»  discharged  from  custo- 
dy by  giving  bail,  or  he  may  ap[dy,  on  motion,  to  vacate  the 
order  of  arrest  or  reduce  the  amount  of  bail,  (ii  186, 204,  ^ 
Code.)  So  on  a  claim  and  delivery  of  personal  property,  tlie 
defendant  may  have  the  property  redelivered  to  him  on  giviof 
security.  (§  211.)  On  injunction,  the  defendant  may  apply  bjr 
special  motion  to  vacate  or  modify  it.  {i  235.)  And  on  an  at- 
tachment, the  defendant  may  have  it  discharged,  or  the  proper- 
ty restored  to  him,  on  giving  security.    (i§  240, 241.) 

Thus  it  will  be  seen,  that  in  the  case  of  two  of  theprovisioBil 
remedies,  namely,  arrest  and  injunction,  it  is  provided  that  re- 
dress may  be  obtained  on  a  special  motion ;  but  no  sach  lediess 
is  expressly  provided  in  the  code  in  cases  of  attachment,  and 
claim  of  personal  property ;  and  the  question  occurs  whether  it 
is  available. 

The  arrest  and  injunction  are  by  order,  and  not  by  process; 
and  in  respect  to  them,  it  might  be  argued  that  there  is  a  remedy 
by  appeal.  But  the  claim  and  delivery  of  property,  and  the  at- 
tachment, are  not  by  order.  The  former  is  by  a  requisition  of 
the  party,  indorsed  on  the  affidavits,  and  the  latter  is  by  "^'' 
rant"  So  thai  in  respect  to  them  there  can  be  so  remedy  by 
appeal ;  and  unless  a  special  motion  be  available,  there  is  no 


1850r]  IN  THE  SUPREME  OOURT*  ^69 


M oi|pui  V.  Afoi^t 


radreis  against  any  irregularity  or  impropriety  in  using  thdM 
two  of  the  provisional  remedies. 

So  far  as  the  attachment  is  concerned  it  is  process,  and  over 
its  process  the  court  has  necessarily  a  control,  lest  it  be  abused 
or  perverted  to  purposes  of  oppression.  That  control  is  exer- 
cised according  to  the  course  and  practice  of  the  court,  by  spe- 
cial motion.  It  required  no  provision  of  the  6ode  to  confer  this 
power  and  mode  of  redress.  They  are  inherent  in  the  court, 
and  unless  taken  away  by  statute,  must  of  necessity  be  resorted 
to,  and  rendered  available.  {Lenox  v.  Howlandy  3  Gaines,  267. 
McQueen  v.  Middletovm  Man.  Co.  16  John.  5.) 

The  next  objection,  somewhat  preliminary  in  its  character, 
is  that  made  on  the  part  of  the  defendant^  that  the  attachment 
must  stand  or  fall  by  the  original  affidavits  on  which  it  was  ob- 
tained, and  that  the  plaintiff's  case  as  then  made  out,  can  not 
be  bolstered  up  by  affidavits  subsequently  obtained,  and  pro- 
duced in  court.  I  can  find  no  warrant  for  this  objection,  in  the 
statute,  and  of  course  nothing  to  take  such  a  case  out  of  the 
rule  governing  all  special  motions,  which  permits  papers  to  be 
read  on  both  sides. 

The  only  kindred  practice  to  that  claimed  here  is,  that  on  a 
motion  to  vacate  an  order  to  hold  to  bail,  where  it  has  been  held 
that  supplementary  affidavits  will  not  be  received  to  cure  a  de- 
fect in  the  original  affidavit.  That  rule  grew  out  of  the  pecu« 
liar  practice  of  the  king's  bench,  which  required  the  affidavit  in 
all  cases  to  be  made  in  the  first  instance,  which  only  allowed 
the  defendant  to  move  for  a  discharge  on  the  ground  of  its  in- 
sufficiency, and  which  would  not  receive  counter  affidavits  to 
contradict  or  do  away  with  the  effect  of  the  affidavit  to  hold  to 
bail.  The  distinction  between  the  two  cases  is  very  marked, 
and  particularly  so  when  we  advert  to  the  fact  that  an  attachment 
may  issue  at  any  time  in  the  progress  of  a  suit ;  (§  227,)  so  that 
if  the  first  attachment  should  be  set  aside  by  reason  of  defec- 
tive affidavits,  a  new  warrant  might  immediately  issue  on  new 
affidavits,  which  could  never  be  the  case  in  the  old  practice  of 
arrest  on  original  process.  And  when  it  is  further  considered 
that  that  old  practice  on  an  arrest  is  expressly  abrogated  by  the 
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code,  (§  206,)  it  would  be  too  much  to  restore  it  as  applicaUe  to 
attachments. 

I  therefore  consider  it  good  practice  to  overrule  this  ob- 
jection and  receive  aflSdavits  on  the  part  of  the  plaintiff,  not 
merely  in  answer  to  those  on  the  part  of  the  defendant,  but  in 
support  of  the  original  application  for  the  attachment.  If  such 
appUcation  was  originally  defective,  that  may  influence  the 
question  of  costs,  but  need  not  affect  the  great  question  whether 
by  reason  of  the  defendant's  absconding,  the  plaintiffs  are  entir 
tied  to  the  provisional  remedy  of  an  attachment.  ( Vide  Lenox 
V.  HowUmdy  3  Cainesy  323.) 

I  ought  not,  perhaps,  to  pass  from  this  topic  without  noticing 
the  cases  to  which  I  was  referred,  in  which  it  was  held  that  an 
attachment  against  an  absent  or  absconding  debtor  under  the 
revised  statutes  should  be  set  aside  if  the  original  affidavits  were 
defective.  (18  Wend.  611.  4  £fia,  598.  7  Id.  187.)  In 
those  cases,  the  affidavits  were  necessary  to  confer  jurisdiction. 
The  proceeding  was  not  in  courts  but  a  special  one  before  an 
officer  out  of  court,  whose  whole  authority  was  derived  from  the 
statute,  and  could  not  be  enlarged  or  conferred  by  impUcation, 
and  like  all  cognate  cases,  could  not  be  amended,  but  must  &il 
if  the  foundation  on  which  jurisdiction  rested  should  fail  It  is 
now,  however,  far  otherwise  with  an  attachment.  It  is  now 
process  in  a  suit,  before  a  court  having  competent  jurisdiction 
of  the  subject  matter  thereof.  It  is  not  even  original  process ; 
for  no  suit  can  be  commenced  by  it ;  and  like  all  other  process, 
must  be  issued  by  the  clerk  in  the  usual  form  of  writs,  though 
upon  an  allowance  by  a  judge.  The  sufficiency  of  the  affida- 
vits  on  which  it  may  issue,  is  no  longer  a  jurisdictional  ques^ 
tion ;  and  it  would  seem  as  if  the  whole  proceeding,  the  war- 
rant and  the  affidavits,  were  amendable  in  furtherance  of  justice. 
(Code^  §  173.)  And  any  error  or  defect  in  them  which  shall 
not  affect  substantial  right,  shall  be  disregarded  by  the  court 
in  ever}'  stage  of  the  action.    ({ 176.) 

The  remedy  by  this  writ  is  in  a  measure,  novel  in  our  juris- 
prudence. It  never  has  been  until  now  process  in  the  progress 
of  a  suit  in  the  higher  courts,  and  its  value  to  creditors  as  a 
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mode  of  enforcing  payment)  as  weH  as  its  importance  to  debtors 
whose  whole  property,  legal  and  equitablO)  may  thus  be  seques- 
tered in  the  very  commencement  of  a  litigation,  alike  demand 
that  its  character  should  be  well  understood,  and  its  operation 
be  so  guided  as  to  effect  the  great  ends  which  the  statute  has  in 
view.  Regarding  it  as  process  only,  not  jurisdictional  in  its 
character,  but  as  provisional,  in  the  progress  of  a  suit,  it  will 
always  be  within  the  control  of  the  court,  who  can  mould  it  to 
useful  purposes,  and  render  it  innoxious. 

Another  consideration  was  presented  to  me,  which  it  may  not 
be  necessary  to  determine  on  this  motion,  but  which  it  may  nev- 
ertheless be  well  to  pause  a  moment  to  consider. 

The  statute  provides,  (i  229,)  that  <<  the  attachment  may  be 
issued  whenever  it  shall  appear  by  affidavit,"  &c. ;  and  it  is  now 
objected  that  this  means  proof,  legal  proof,  not  the  oath  of  the 
party,  nor  information  and  belief  of  any  one.  It  has  been  so 
held  under  the  revised  statutes,  but  that  arose  from  the  peculiar 
language  of  that  enactment,  which  spoke  of  "proof  to  the  satis- 
faction of  the  officer,"  and  of  the  facts  and  circumstances  to  es- 
tablish the  grounds  of  the  application  being  verified  by  the  affi- 
davits of  two  disinterested  witnesses.    (2  R.  S.  3,  ii  5,  6.) 

The  revised  laws  of  1813,  (1  R,  L.  157,)  required  that  the 
tx>ncealment  or  departure  should  be  proved  to  the  satisfaction  of 
the  judge  by  two  witnesses.  Under  that  statute  it  was  held,  in 
re. Fitch  (2  Wend.  298,)  that  an  affidavit  of  the  witnesses  that 
they  believed  that  the  debtor  was  a  non-resident,  was  sufficient. 
And  in  Ex  parte  Haynes,  (18  Wend.  614,)  the  court  say  they 
should  not  hesitate,  under  that  statute,  in  receiving  the  oath  of 
mere  belief ;  and  more  was  required  in  the  case  then  under  con- 
sideration, because  of  the  altered  language  of  the  statute.  In 
Smith  V.  Luce,  (14  Wend.  237,)  the  court  put  a  similar  con- 
struction on  similar  words  in  the  act  of  1831,  to  abolish  impris- 
onment for  debt  But  in  the  case  in  18  Wendell  the  court  in- 
timate that  information  and  belief,  under  proper  circumstances, 
might  satisfy  even  the  stringent  language  of  the  revised  statutes. 
In  14  Wendell  they  held  that  if  the  affidavit  had  stated  positively 
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that  the  party  had  absconded,  or  the  like,  it  would  be  proof 
which  the  oflb^er  could  act  judicially* 

Such  was  the  language  of  our  statutes,  and  such  the  constmc* 
tion  put  upon  them  before  the  code  was  enacted.  That  body 
of  laws,  avoiding  the  strict  language  before  that  time  used^  al- 
lows the  attachment  to  issue  whenever  it  shall  appear  by  affi* 
davit,  &c.  and  not  requiring,  as  in  the  former  statutes,  that  it 
shall  be  proved  that  the  affidavits  be  by  disanterest^  witnesses^ 
nor  that  they  state  the  facts  and  circumstances  on  which  the 
application  is  founded. 

There  is  a  reason  for  this  marked  difference  of  language  from 
that  formerly  used ;  because  as  to  all  the  provisional  remedies^ 
it  is  evidently  the  intention  of  the  code  that  they  may  be  ob- 
tained merely  on  the  affidavit  of  the  party.  Thus  the  order  to 
arrest  may  be  granted  on  the  affidavit  of  the  plaintiff,  or  any 
other  person^  (i  181 ;)  a  delivery  of  personal  property  may  be 
claimed  on  an  affidavit  by  the  plaintiff,  or  some  one  on  his  be- 
half, (§  207 ;)  an  injunction  may  be  granted  on  an  affidavit  of 
the  plaintiff  or  any  other  person,  ((  220 ;)  and  an  attachment 
may  be  issued  whenever  it  shall  appear  by  affidavit,  &/:.  {i  289.) 

It  seems  to  me,  then,  that  in  order  to  obtain  an  attachment, 
the  grounds  of  the  application  may  appear  by  the  affidavit  of 
the  plaintiff  himself,  as  well  as  of  any  other  person,  and  upoD 
information  and  belief  whenever  that  may  be  presented  to  the 
judge  in  such  form  that  he  can  act  judicially  upon  it 

I  turn  now  to  the  main  question  in  the  case,  namely,  whether 
the  defendant  has  departed  from  the  state  with  intent  to  defraud 
his  creditors,  or  to  avoid  the  service  of  a  summons^ 

It  will  be  observed  that  it  is  not  necessary  to  determine  thai 
he  has  gone  away  with  intent  to  defraud  creditors ;  it  is  enough 
if  it  was  with  an  intent  to  avoid  the  service  of  a  summons.  In 
one  respect  this  statute  is  different  from  the  revised  statutes. 
Under  the  latter  it  was  necessary  that  the  debtor  should  have 
secretiy  departed.  But  now  such  secrecy  is  not  required.  If 
he  has  departed  ever  so  openly,  it  will  be  enough,  if  the  required 
intent  is  made  out. 

The  defendant  in  this  case,  having  confessedly  departed  the 
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state,  all  that  is  required  is  for  the  court  to  be  satisfied  that  his 
departure  was  with  intent  to  avoid  the  service  of  process.  So 
^lat  if  the  defendant  was  on  the  verge  of  bankruptcy,  and  left 
the  state,  though  openly  and  pubhcly,  and  with  a  view  of  trans- 
acting business  abroad,  with  a  view  of  having  the  explosion 
take  place  in  his  absence,  and  of  avoiding  the  importunity  and 
the  proceedings  of  his  creditors,  it  would  seem  that  the  case 
would  come  within  the  statute.  It  is  established  in  the  papers 
that  his  departure  was  not  secret,  and  that  he  went  to  Europe 
on  legitimate  business,  avowing  an  intention  to  return  in  some 
six  weeks.  He  may  not  have  bad  an  intention  to  defraud  his 
creditors,  and  therefore  have  left  all  his  property  behind  him 
except  the  £600,  which  was  required  for  his  foreign  adventure. 
Still  he  may  have  designed  to  avoid  the  service  of  a  summons 
on  behalf  of  his  creditors ;  and  if  he  had  such  an  intention,  the 
attachment  can  be  sustained.  I  am  inclined  to  think  that  such 
intention  is  justly  inferable  from  his  embarrassed  position; 
from  his  impaired  credit ;  from  his  attempts  to  borrow  money, 
so  immediately  on  the  eve  of  his  departure ;  from  his  confes- 
sions of  bis  inability  to  meet  his  payments  as  they  became  due ; 
from  his  leaving  behind  him  unpaid  debts  that  were  past  due ; 
from  the  pains  he  seems  to  have  taken  not  to  disclose  to  any  of 
his  creditors  his  intention  to  go  abroad,  though  he  saw  some  of 
them  within  a  day  or  two  of  his  departure,  and  after  he  had 
taken  his  passage;  from  the  tenor  of  his  conversations  with 
them,  which  looked  rather  to  his  continuance  at  home  than  to 
an  absence  abroad ;  and  above  ail  fron^  the  fact  that  within 
iwenty-four  hours  after  he  had  sailed,  his  confidential  clerk, 
whom  he  had  left  in  entire  charge  of  his  affairs,  called  a  meet- 
ing of  his  creditors.  ^ 

It  may  be  that  this  latter  fact,  as  well  as  the  circumstance 
that  his  clerks,  when  interrogated  as  to  his  whereabouts,  gave 
false  or  equivocal  answers,  or  professed  ignorance,  may  not  be 
justly  imputable  to  him.  But  I  can  not  overlook  the  fact  that 
the  clerks,  though  afforded  the  opportunity  on  this  motion,  have 
given  no  explanation  of  either  of  these  matters,  but  leave  the 
inference  to  be  drawn  that  their  behavior  was  in  obedience  to 
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his  instructions,  and  in  furtherance  of  his  intention  to  let  his 
failure  happen,  and  the  winding  up  of  his  affairs  occur  in  Jus 
absence. 

I  repeat  that  no  inference  of  an  intention  to  defraud  his  cred- 
itors necessarily  flows  from  the  facts  of  the  case ;  nor  is  it  ne- 
cessary to  cast  any  such  imputation  in  order  to  sustain  the 
attachment.  If  finding  himself  irretreviably  involved,  so  that 
his  failure  must  soon  happen,  he  has  desired  to  be  out  of  the 
way  of  his  creditors  at  the  time  it  should  happen,  though  he 
had  left  all  bis  property  behind  him,  and  though  he  was  aimmg 
to  get  into  other  business,  by  means  of  which  he  might  uhi- 
mately  retrieve  himself,  the  inference  may  very  properly  be 
drawn  that  he  has  departed  the  state  with  intent  to  avoid  the 
service  of  a  summons. 

Such,  at  all  events,  seems  to  me  to  be  the  highest  probability 
in  the  case,  and  I  can  not,  therefore,  feel  myself  warranted  in 
setting  aside  the  attachments  as  improvidently  issued. 

The  motions  must,  therefore,  be  denied,  (a) 

(a)  This  case  came  up  on  appeal,  at  the  general  tenn  in  New-Toik  in  Febn- 
ary,  1860,  before  Edmonds,  P.  J.  and  Edwards  and  Mitchell,  Justices,  and  tliB 
decision  at  the  special  term  was  affirmed.  No  opinion  was  written;  bat  in  an- 
nouncing the  decision  the  presiding  justice  remarked  that  all  the  lism  eJ^HOMil 
in  the  opinion  at  the  special  tenn  were  concurred  uu. 
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ABSCONDING  DEBTORS. 

See  ArrACBMENT. 

ACCORD  AND  SATISFACTION. 
See  Etiokhcb,  3,  4. 


ACCOUNT  STATED. 
See  Pbactics. 

ADTERSB  POSSESSION. 
See  Possession,  2, 3, 9. 


AFFIDAVIT. 

See  AssEssHSNT,  &e.  13. 
Attachment,  4, 6,  7, 8. 
Judgment,  2. 


AGREEMENT. 

1.  Where  the  deftndant,  atthe  ptaintiiT's 
request,  agreed,  by  parol,  that  he 
w<Nild  jjo  and  attend  a  sale  of  the 

gaiatiff^s  farm,  under  a  decree  of 
redesore ;  that  he  wonld  bid  off  the 
premises  and  take  a  deed  in  his  own 
name ;  that  he  would  gi?e  the  plain- 
tiff an  opportunity  to  repay  him  the 
amount  or  his  Md,  and  have  a  recon- 
veyance of  the  premises;  aad  tliat 
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the  plaintiff  should  have  two  weeks' 
notice  to  pay  the  amount;  and  the 
defendant  accordingly  bid  off  the 
farm,  and  took  a  defd  in  his  own 
name ;  Held^  that  the  agreement  was 
void,  as  being  within  the  statute  of 
frauds,  and  would  not  support  an  ac- 
tion.   Lathrop  V.  Hoyty  59 

2.  A  lease  of  lands  by  parol  for  a  term 
of  one  year,  to  commence  infiUwro^  is 
within  the  prohibition  of  the  revised 
statutes  respecting  fraudulent  con- 
veyances and  contracts  relative  to 
lands,  (3  R.  8. 134,  ^  6,)  and  is  there- 
fore void.    Croewell  v.  Crane,       191 

3.  Such  a  lease  is  also  void,  under  the 
statute  of  frauds,  as  being  a  contract 
which,  by  its  terms,  b  not  to  be  per- 
formed within  one  year  from  the  mak- 
ing thereof.  id 

4.  The  second  section  of  the  title  of  the 
revised  statutes  relative  to  ftaudulent 
conveyances  and  contracts  respecting 
goods  and  chattels  (3  B.  S.  135)  in- 
cludes also  affreements  in  respect  to 
real  estate,  wnich,  but  for  it,  would 
have  been  valid.  ib 

5.  An  executory  contract  for  the  sale  and 
purchase  of  land,  giving  to  the  pur- 
chaser a  right  to  enter  and  possess 
the  premises  until  default  in  the  pay- 
ment of  the  purchase  money,  witnout 
any  time  bein?  fixed,  and  without  any 
reservation  of  rent,  is,  as  respects  the 
possession,  but  a  license,  and  not  a 
lease.    DoUtUe  v.  Eddy,  74 

6.  It  is  not  a  permanent  interest  in  the 
land;  nor  is  it  an  estate;  nor  does 
the  rdatioa  oflandlord  and  tenant  ex- 
ist. i» 
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7.  Aa  a  gaMi&l  rule,  in  an  action  upon 
a  contract,  an  averment  of  perform- 
ance will  not  be  siutained  by  evidence 
of  a  le^al  excuse  for  non-pera>rmance. 
CrandaU  v.  Clark,  169 

8.  Where  otm  person  affrees  to  aell  and 
deliver  property,  and  another  agreet 
to  receive  and  pay  therefor,  in  an  ac- 
tion by  the  purchaser,  for  the  non- 
delivery of  the  goods,  an  averment  of 
a  readiness  and  willingness  to  pay  is 
indispensably  necessary;  and  such 
avennent  must  be  proved,  or  the  plain- 
tiff can  not  recover.  ib 

9.  What  classes  of  canal  contracts  are 
within  the  provisions  of  the  act  of 
May  12, 1847,  in  relation  to  the  public 
works,  authorizing  the  insertion  of  a 
clause  in  all  contracts  made  in  pur- 
suance of  that  act,  for  the  speedy  and 
equitable  adjustment  of  all  questions 
relative  to  the  performance,  or  other- 
vrise,  of  such  contracts.  7^  People, 
ex  rrf.  Johnson,  v.  Benton^  208 

10.  A  canal  contract  contained  a  provis- 
ion that  for  the  speedy  and  just  settle- 
ment of  such  contract  the  resident  en- 
gineer should  determine  the  amount 
or  quantity  of  the  several  kinds  of 
work  to  be  paid  for,  under  the  con- 
tract, and  the  amount  of  compensa- 
tion, and  should  present  an  account 
of  the  same  to  the  canal  commission- 
ers ;  and  that  in  case  either  of  the 
parties  should  consider  such  final  ac- 
count incorrect,  or  that  it  was  unjust 
to  either  of  the  parties,  arbitrators 
might  be  selected,  who  should  investi- 

fate  the  mutters  complained  of,  and 
ctermine  all  questions  that  might 
arise  relating  to  compensation  for 
work  done  under  such  contract.  A 
submission  to  arbitrators  was  made, 
in  pursuance  of  this  provision  in  the 
contract.  Held,  that  by  the  terms  of 
the  contract  the  matter  to  be  submit- 
ted to  the  arbitrators  was  the  "  final 
account"  made  out  by  the  engineer ; 
and  that  the  arbitrators,  though  they 
might  correct  the  errors  of  the  engi- 
neer, could  not  extend  their  investiga- 
tions beyond  such '  account,'  and  take 
cognizance  of  independent  claims.  iJb 

11 .  Beld  also,  that  the  true  interpretation 
of  such  submission,  and  of  toe  power 
contained  in  the  contract  under  which 
the  same  was  made,  was  that  the  ar- 
bitrators were  to  determine  how  much 
work  had  been  performed ;  how  much 
of  ttach  kind  of  work ;  what  the  com- 
pensation should  be,  for  each  part  and 


parcel  of  the  said  work ;  and  wheCliar 
the  "  final  account"  presented  bj  tlm 
enjpneer  was  correct,  and  joat  to  tho 
parties  respectively.  ilfr 

12.  As  a  general  rule,  the  store  of  the 
merchant,  the  shop  of  the  mechanic 
or  manufacturer,  and  the  fann  or 
granary  of  the  farmer,  at  which  com- 
modities sold  are  deposited  or  kept,  is 
the  place  of  delivery,  when  the  con- 
tract is  silent  as  to  the  place.  Bnm^ 
ton  V.  Gleason,  473 

13.  But  this  rule  ceases  to  be  applicable 
when  the  collateral  circumstances  in- 
dicate a  different  place.  ib 

14.  When  the  goods  are  a  subject  of  gen- 
eral commerce,  and  are  purchasra  in 
large  quantities  for  reshipment ;  and 
the  purchaser  resides  at  the  place  of 
reshipment,  and  has,  at  such  place,  a 
storehouse  and  dock  for  that  purpose ; 
the  place  of  business  of  the  purcnaser 
is  ordinarily  the  place  of  delivery,    ib 

15.  Where  a  manufacturer  of  salt  at  L. 
executed  a  writing  as  follows,  '*  I  have 
this  day  agreed  with  B.  &  C.  of  Os- 
wego to  sell  them  one  boat  load  of  salt 
per  week  and  deliver  the  same  to  them, 
in  good  order,  equal  to  400  bbls.  each 
week  from  this  time  to  the  first  of  No- 
vember next,"  &c. ;  Beld  that  upon  the 
reasonable  construction  of  the  agree- 
ment, in  connection  with  the  sur- 
rounding circumstances,  the  salt  was 
to  be  deUvered  at  Oswego.  ib 

16.  In  the  year  1841  G.  and  B.  several- 
ly applied  to  the  commisnoneis  of  the 
lana  office  to  have  certain  lots  at  Syra- 
cuse set  apart  to  them  for  the  manu- 
facture of  coarse  salt.  Such  applica- 
tions were  granted,  and  resolutions 
were  passed  by  the  commissioners  set- 
ting apart  to  the  applicants  the  land* 
therein  described,  "  for  the  purpose 
of  erecting  works  thereon  for  the  man- 
ufacture of  coarse  salt,  pursuant  to 
the  provisions  of  Article  4  of  Title  10 
of  Chapter  9  of  Part  1  of  the  Revised 
Statutes."  The  107th  section  of  the 
article  of  the  revised  statutes  referred 
to  in  the  resolutions,  provides  that  the 
occupant  under  such  a  resolution 
shall  have  four  years  within  which  to 
complete  the  works,  but  that  the  loca- 
tion shail  be  void  unless  the  works 
shall  have  been  commenced,  and  one 
tenth  of  the  capital  expended  within 
one  year ;  and  that  "  the  land,  except 
such  parts  thereof  as  shall  have  wons 
actually  erected  thereon,  shall  he  ha- 
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We  to  be  located  by  any  other  individ- 
ual or  company."  The  108th  section 
enacts  that  any  part  of  such  location 
which,  at  the  expiration  of  the  said 
four  years,  shall  not  be  actually  occu- 
pied by  manufactories,  may  be  again 
set  apart  ky  Vie  commissioners  of  the 
land  office  to  any  otker  person  or  ann- 
pany^  for  the  erection  of  such  man'w- 
factories"  The  plaintiffs  had  suc- 
ceeded to  the  rights  of  G.  and  B.,  by 
assignment.  A  portion  of  the  lands 
mentioned  in  the  resolutions  were  not 
occupied  by  manufactories,  within  the 
fi>ar  years;  but  they  had  been  en- 
closedf  by  the  plaintiffs,  and  improved 
for  agricultural  purposes.  In  1848, 
the  defendants,  having  laid  the  track 
of  their  road  through  the  lands  in 
question,  under  and  pursuant  to  the 
provisions  of  the  7th  section  of  the 
'*  act  to  dispose  of  certain  vacant  and 
unoccupied  lands  belonging  to  the 
Onondaga  Salt  Springs  Reservation," 
&c.  passed  April  12,  1848,  author- 
izing them  to  occupy  any  of  the  salt 
lan£i  belonging  to  the  state,  fb^  the 
use  of  the  road^  which  should  be  ne- 
cessary, on  appraisement  and  pay- 
ment of  the  value;  the  lands  were 
appraised  at  $739,50,  which  sum  was 
paid  by  the  defendants  into  the  treas- 
ury of  the  state,  and  letters  patent 
were  issued  by  the  state,  to  the  de- 
fendants, for  the  land  taken  by  them. 
In  an  action  of  ejectment,  brought  by 
the  plaintiffs  for  such  land,  Held  1. 
That  the  resolutions  of  the  commis- 
sioners of  the  land  office  were  not 
leases,  but  agreements;  and  that  re- 
garding them  as  agreements,  they 
were  executory  when  made,  and  only 
became  executed  pro  tanto,  at  the  ex- 
piration of  the  four  years,  so  far  as  the 
erections  had  extended  over  the  lands 
set  apart.  IMiat  as  to  all  the  unoc- 
cupied lands,  such  agreements  were 
at  all  times  executory  and  permissive 
only,  or  were  licenses  to  occupy  the 
lands  of  the  state  for  a  certain  pur- 
pose, provided  certain  conditions  were 
complied  with.  And  that  as  to  so 
muen  of  the  lands  as  the  occupant 
had  covered  with  erections,  at  the  end 
of  four  years,  the  resolutions  became  a 
continuing  license;  but  as  to  the  resi- 
due, the  license  ceased  and  became 
inoperative.  2.  That  it  was  a  con- 
dition precedent  that  the  right  should 
be  exercised  within  the  prescribed 
time,  if  at  all ;  and  that  the  right  not 
having  been  so  exercised,  all  interest 
under  the  resolutions  ceased.  And 
that  the  plaintiffs'  occupation  of  the 
pramiaes  tor  agrieuitonU  purposet  was 


a  violation  of  the  spirit  of  the  resolu- 
tions, and  an  unlawful  usurpation 
of  the  property  of  the  state.  3.  That 
the  plaintiffs  were  entitled  to  be  re- 
lieved in  equity  from  the  forfeiture. 
4.  That  the  defendants  having  a  title 
derived  from  the  state,  by  letters 
patent  executed  by  the  proper  au- 
thorities, even  though  it  were  void, 
the  plaintiffs,  who  were  mere  stran- 
gers and  intruders,  could  not  set  up 
Its  want  of  validity,  in  an  action  of 
ejectment.  And  that  the  right  of  the 
defendants  was  paramount  to  that 
derived  by  the  plaintiffs  from  their 
prior  unlawful  possession.  5.  That 
the  validity  of  such  patent  could  only 
be  controverted  in  a  direct  proceeding 
to  avoid  it,  by  scire  facias,  or  in  chan- 
cery ;  and  could  not  be  attacked  in  a 
collateral  proceeding.  Parmelee  v. 
Oswego  and  Syracuse  Railroad  Co. 

599 

See  Husband  and  Wip£,  1,  2. 
Practice,  1 1, 12. 

Vendor  and  Purchaser,  6,  7,  8, 9. 
Will,  5. 


ALTERATION  OP  INSTRUMENTS. 

1.  A  material  alteration  of  an  instru- 
ment by  the  party  seeking  to  enforce 
the  same,  made  without  the  consent 
of  the  party  executing  it,  will  vitiate 
the  paper,  and  deprive  the  holder  of 
all  rights  under  it.  Tilhii,  v.  The 
Clinton  and  Essex  MtUual  Ins.  Co. 

564 

2.  Where  an  alteration  is  suspicious,  and 
beneficial  to  the  holder  of  the  paper, 
the  presumption  is  against  the  party 
who  sets  up  the  paper ;  and  he  is  re- 
quired to  explain  it,  before  he  can  re- 
cover. i6 

See  Practice,  5,  6,  7. 


AMENDMENT. 

1.  The  general  rule  is  that  a  party  who 
has  not  applied  for  an  amendment  un- 
til after  he  has  been  nonsuited,  is  too 
late  to  osk  for  a  new  trial,  in  addition 
to  an  amendment.  But  where  a  plain- 
tiff had  been  nonsuited  at  the  circuit, 
on  the  ground  that  his  declaration  con- 
tained no  count  adapted  to  the  na- 
ture of  the  case,  it  appearing  that  the 
defendant  had  not  been  misled ;  that 
the  cause  had  been  once  tried  with- 
out any  objection  having  been  made ; 
that  die  statute  of  limitations  had  at- 
tached ;  and  that  such  relief  would  be 
maniftstly  in  ftntherance  of  jostiee, 
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the  eoQft  aUowad  the  ptaiatilT  to 
amend  hie  declaration  mmc  pro  twnc, 
and  eel  otfide  tbe  noosnit,  on  the  pay- 
ment of  coeU.    Balcom  v.  Woodruffs 

13 

S.  When,  and  on  what  terms,  bills  for 
partition  may  be  amended.  Vander- 
toerkerw.  Vandenoerker^  221 


APPEAL. 

L  An  appeal  lies  to  the  general  term  from 
a  judgment  entered  upon  the  report  of 
a  referee  by  the  direction  of  a  sinffle 
judge  of  the  eourt ;  although  the  judge 
did  not  paM  directly  upon  the  amount 
to  which  the  party  recovering  wae  en- 
titled.   Rayner  t.  Clark^  581 

9.  Upon  such  appeal,  not  only  the  cor- 
rectness of  the  report  and  decision  of 
the  referee  and  the  judgment  entered 
thereon,  is  the  subject  of  review,  but 
a  prior  order  made  by  the  judge  de- 
claring the  answer  of  the  defendants 
(nvolotts  and  directing  judgment  for 
the  plaintiff,  is  properly  before  the 
eourt  ih 

8.  For  a  defect  in  substance,  in  the  com- 
plaint, in  not  stating  facts  sufficient  to 
constitute  a  cause  of  action,  the  defen- 
dant may  appeal  to  the  general  term, 
fiom  a  judgment  rendered  at  a  special 
term.  ib 

See  Attachment,  5. 
Constable. 


ARBITRATION  AND  AWARD. 

1.  A  bond  of  submission  to  arbitrators 
was  subject  to  the  following  condition: 
**  That  if  the  above  bounden  H.  W.  S. 
shall  well  and  truly  submit  to  the  de- 
cision of  O.  H.  W.,  M.  M.,  W.  D.  and 
J.  G.,  or  either  three  of  them  who 
■hall  act,  named,  elected,  and  chosen 
arbitrators,  as  well  by  and  on  the 
part  and  behalf  of  the  said  £.  O. 
as  of  the  said  H.  W.  S.,  between 
whom  a  controversy  exists,  to  hear  all 
the  proofs  and  allegations  of  and  con- 
cemmg,  F^irsif  the  amount  which  has 
actual^  been  paid  upon  a  certain 
contract  between  the  said  S.  of  the 
one  part  and  the  said  E.  O.  and  J.  O. 
of  the  other  part^  of  date  March  1, 
1635,  and  which  injustice  should  be 
applied  thereon;  And  iodorw  the 
amonnt  so  found  on  said  contract  and 
&am4i  of  and  ieoneermng  also  all  ao> 


tiona,  eaoses  of  action, 
suits,  judgments,  debts,  does,  aad  de- 
mands, and  all  other  matters  of  what- 
soever name  and  nature  now  eidsting, 
&c.  and  determine  and  seUlef  and 
award  aiao^  upon  said  second  mentioii- 
ed  matters,  »c.  so  as  the  award  of  the 
said  arbitrators  be  made  in  writing 
subscribed  by  them,  or  any  two  of 
them  and  attested  by  a  subscribing 
witnesa  ready  to  be  deUversd  to  the 
said  parties  on  or  before  the  1st  day 
of  Feb.  next,  then,"  dec.  Held  that 
by  the  true  interpretation  of  the  bond, 
tne  parties  intended  to  bind  them- 
selves to  submit  to  the  award  of  the 
arbitrators,  of  and  concerning,  JirU 
the  amount  that  had  been  paid  upon 
the  contract  mentioned,  at  the  date  of 
the  submission,  and  secondly  of  and 
concerning  all  actions,  demands,  Ac. 
That  both  subjects  were  submitted, 
to  be  awarded  upon,  and  that  the  ar- 
bitrators were  bound  to  embrace  both 
in  their  award.  OU  v.  Sckroeppel^  431 

3.  It  is  indispensable  to  the  validity  of  an 
award  made  in  pursuance  of  a  sab- 
missicm  containing  the  Ua  ^nsdclaiiae, 
that  it  should  embrace  all  the  snbieeta 
submitted.  tft 

3.  Although,  upon  a  general  submission 
of  all  demands,  actions,  Ac.  an  award 
is  conclusive  as  to  all  matters  to  w^iich 
the  submission  extends,  whether  any 
particular  included  in  the  suhmisaion 
was  or  was  not  laid  before  the  arbi- 
trators, or  passed  upon  by  them ;  yet 
this  principle  does  not  extend  to  a 
case  where  a  specific  subject  matter 
is  submitted,  in  addition  to  a  general 
submission  of  all  demands.  ik 

4.  Where,  by  a  conditional  submissioii, 
dated  December  S8,  1843,  the  parties 
submitted  to  arbitrators,  among  other 
things,  the  question  how  mach  had 
been  paid  upon  A  certain  contract,  at 
the  £Ue  of  ike  submission^  and  the 
award  merely  determined  the  amount 
which  had  been  paid  apon  the  con- 
tract npiotke  Isl  of  January,  1841 ; 
wholly  omitting  to  mad  how  m»ch  had 
been  paid  up  to  the  date  of  the  sub- 
mission ;  Beld  that,  by  expressly  lim- 
iting their  finding  to  a  time  prenooe 
to  the  date  of  the  submission,  the  ar- 
bitrators had  precluded  all  ground  for 
a  presumption  that  they  intended 
their  awanl  should  embrace  the  inter- 
vening period :  and  that  the  award 
was  void  for  toe  onisiion  to  iadnde 
the  whole  period.  t^ 
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5.  Md  dsoy  that  the  court  eoM  not 

infer,  m  aid  of  the  award,  that  there 
were  DO  payments  made  upon  the 
contract  dunng  the  time  intennediate 
the  1st  of  Januaiy,  1841,  and  Decem- 
ber 28,  1842,  the  date  of  the  submia- 
■ion.  ib 

See  AoREEMEin*,  10, 11. 


ASSESSMENT  AND  ASSESSORS. 

1.  The  only  fiicts  necessary  to  the  juris- 
diction of  assessors  are,  in  reference 
to  real  estate,  that  it  be  situated  in 
the  town  or  ward,  and,  in  reference 
to  personal  property,  that  the  owner 
be  an  inhabitant  of  the  town  or  ward. 
Van  Rensselaer  v.  CoUreU,  127 

2.  If  lands  assessed  are  situated  within 
the  town  in  which  the  assessors  re- 
side, the  assessors  have  jurisdiction 
of  the  subject  matter.  And  in  mak- 
ing an  assessment  upon  such  lands 
they  perform  a  judicial  act,  in  a 
matter  within  the  limit  of  their  au- 
thority, ib 

3.  However  much  assessors  may  have 
erred  in  the  performance  of  their  duty, 
yet  having  jurisdiction  of  the  subject 
matter,  their  error  may  be  corrected, 
in  a  court  of  review,  but  will  not  ren- 
der their  proceedings  void.  ib 

4.  When  an  assessment  roll  is  delivered 
to  the  supervisors,  though  uncorrected 
errors  may  appear  upon  its  face,  they 
ore  not  authorized,  on  that  account, 
to  reject  or  disregard  it,  but  must  pro- 
ceed to  annex  the  tax  list,  and  issue 
their  warrant  for  its  collection.  It  is 
equally  the  duty  of  the  collector  to 
execute  the  warrant ;  and  both  will 
be  protected  in  the  discharge  of  this 
du^.    Per  Harris,  J.  ib 

5.  Occupied  lands,  which  are  owned  by 
persons  who  are  not  residents  of  the 
town  or  ward  where  they  are  situated, 
are  liable  to  taxation.  And  the  legis- 
lature having  omitted  to  prescribe  the 
manner  in  which  the  assessment  of 
such  lands  shall  be  made,  it  is  proper 
for  the  assessors  to  specify  who  is  the 
occupant,  as  well  as  the  name  of  the 
owner.  ib 

6.  Either  Hrottld  be  a  suiEciBnt  compU- 
juaoe  with  the  law.  They  may  regard 
the  opeupint  as  osmer,  and  ueess 
the  btDdi  9S  owned  by  a  remdMil  of 
the  tows ;  tf  they  naf,  without  no- 


ticing the  oecupant,  asseie  them  as 
lands  of  a  non-resident  owner.        ib 

7.  The  essential  thing  to  be  done  by  as- 
sessors, in  the  discharge  of  their  offi- 
cial duty,  is  to  determine  who  are  to 
be  taxed,  and  what  property  is  taxa- 
ble.  This  is  a  matter  within  their 
jurisdiction.  In  making  the  determ- 
ination they  act  judicially;  and, 
though  they  may  proce^  irregularly, 
yet,  having  jurisdiction  of  the  subject 
matter,  their  decisions  can  not  be 
questioned  collaterally.  Per  Har- 
ris, J.     Van  Retisselaer  v.    WUheck^ 

133 

8.  What  pEovisioDs  of  the  statute  pre- 
scribing the  duties  of  assesson,  are 
merely  directory  in  their  character,  ib 

9.  Those  duties  which,  though  required 
of  the  assessors,  are  not  of  the  essence 
of  the  thing  to  be  done,  are  not  es- 
sential to  the  validity  of  the  assess- 
ment.  The  certificate  of  the  assess- 
ors, required  hj  the  26th  section  of 
the  statute  relative  to  the  assessment 
of  taxes,  is  thus  to  be  regarded,      ib 

10.  The  entire  want  of  such  certi£eate, 
much  less  the  omission  of  the  assess- 
ors to  adopt  the  form  prescribed  in 
the  statute,  will  not  invalidate  a  tax 
charged  by  the  board  of  supervison 
upon  the  persons  and  property  speci- 
fied in  the  assessment  roll,  if  the  as- 
sessment itself  is,  in  all  respecte,  con- 
formable to  law.  ib 

11.  No  mere  irregularity  in  the  proceed- 
ings of  assessors  will  justify  the  su- 
pervisors in  omitting  to  annex  the 
tax  listo  to  the  assessment  zoUa  re- 
turned to  theuL  ib 

12.  A  failure  to  comply  with  the  direc- 
tions of  the  statute  relative  to  the  as- 
sessment of  lands  belonging  to  noBr 
residents,  is  but  an  irregularity  in  a 
mere  matter  of  form,  in  no  way  af- 
fecting the  lighte  of  any  one,  and 
therefore  will  not  vitiate  the  assess- 
ment, ib 

13.  Requisites  of  the  affidavit,  author- 
ized by  the  l&di  section  of  the  statute 
relating  to  the  assessment  oi  taxes,  to 
be  made  by  a  penon  who  seeks  to  re- 
duce the  amount  of  an  assessment 
upon  his  personal  estate.  ib 

14.  On  the  13th  of  Ma^,  1846,  the  com- 
mon ooaneil  of  the  cite;  of  New-7ork 
passed  an  onUnaace  ni«r.ting  that  a 
ottlk-head  should  be  built  aciuM  Pike 
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slip  on  the  loatherly  line  of  Sooth- 
■treet,  and  the  Tacant  space  hehind 
filled  with  earth.  At  about  the  same 
time  the  common  council  paaaed  an 
ordinance  for  the  making  and  com- 
pletion of  that  part  of  South-street 
which  lies  below  Pike  slip  and  Market 
■Up,  by  building  a  bulk-head  on  the 
southerly  line  of  said  street.  Held, 
that  the  building  of  the  bulk-head 
across  Pike  slip,  and  filling  the  vacant 
space  behind,  in  pursuance  of  these 
ordinances,  was  to  be  deemed  the  fill- 
ing up  of  a  slip,  under  section  267  of 
the  act  of  April  9,  \^V6 ;  (3  R.  L.  of 
1813,  p.  445;)  and  that  the  assess- 
ment for  the  expenses  of  such  im- 
provement was  properly  made  under 
the  3G9th  section  of  the  same  act ;  one 
third  of  the  amount  to  be  paid  by  the 
city,  and  two  thirds  by  the  persons  in 
the  vicinity,  benefited  thereby.  And 
this,  notwithstanding  the  effect  of  the 
improvement  was  to  continue  South- 
street.  TV  Mayor  J  ^c.  of  New-  York 
V.  WhUney,  485 


ASSIGNOR  AND  ASSIGNEE. 
See  WiTNua,  3,  4,  5,  6. 


ATTACHMENT. 

1.  Third  persons  are  not  estopped  by  the 
appointment  of  trustees  under  the  62d 
section  of  the  act  concerning  attach- 
ments against  absconding,  concealed, 
and  non-resident  debtors,  from  con- 
testing the  jurisdiction  of  the  officer, 
and  the  consequent  validitv  of  the 
warrant  of  attachment  issued,  by  him. 
Dedcer-v.  BryarU^  182 

8.  And  no  greater  effect,  as  evidence, 
can  be  claimed  for  the  report  of  the 
officer  entertaining  the  proceedings, 
made  to  the  supreme  court  in  pursu- 
ance of  the  68th  section  of  that  act, 
than  is  given  to  the  record  of  the  ap- 
pointment of  trustees.  ib 

3.  It  is  not  conclusive,  on  the  question 
of  jurisdiction  over  the  case  made  by 
the  attaching  creditors,  on  their  ap- 
plication ibr  the  attachment.  tb 

4.  What  ikcts  an  neceasaiy  to  be  al- 
ledged,  in  the  affidavits,  &c.  upon  an 
ap^cation  ibr  an  attachment,  under 
the  act  concerning  absconding,  con- 
cealed, and  non-resident  debtors,    ib 


5.  Where  an  attachment  has  been  iMoed 
against  a  person  as  an  abflconding 
debtor,  the  proper  method  of  obtaiiH 
ing  redress  tor  any  irregularity  or  im- 
propriety in  issuing  it,  is  by  a  special 
motion  to  the  court,  and  not  by  ap- 
peal.   Morgan  v.  Avery,  6d6 

G.  On  a  motion  to  set  aside  an  attaeh- 
ment,  affidavits  on  the  part  of  the 
plaintiff  may  be  received,  not  merely 
m  answer  to  those  on  the  part  of  tbe 
defendant,  but  in  support  of  the  ori- 
ginal application  for  tne  attachment. 

7.  Under  the  code  of  procedure  the  suf- 
ficiency of  the  affidavits  on  which  an 
attachment  is  issued  is  no  longer  & 
jurisdictional  question.  And  it  seems 
that  the  whole  proceeding,  the  war- 
rant and  the  affiaavits,  are  amendable 
in  furtherance  of  iustice,  and  unim- 
portant erron  or  defects  therein  maj 
oe  disregarded.  ib 

8.  In  order  to  obtain  an  attachment  on- 
der  the  code,  the  grounds  of  the  ap- 
plication may  be  made  to  appear  by 
the  affidavit  of  the  plaintiff  himeelf) 
as  well  as  of  any  other  person,  and 
may  be  shown  upon  information  and 
belief,  whenever  that  may  be  presented 
to  the  judge  in  such  form,  that  he  can 
act  judicially  upon  it.  ift 

9.  Where  it  is  conceded  that  the  de- 
fendant has  departed  the  state,  all 
that  is  reauired  is  for  the  court  to  be 
satisfied  that  his  departure  was  with 
intent  to  avoid  the  service  of  proceas. 
It  is  not  necessary  to  determine  wheth- 
er he  went  away  with  intent  to  defirand 
his  creditors.  it 

10.  From  what  circumstances  an  inten- 
tion on  the  part  of  the  defendant  to 
avoid  the  service  of  process  may  be 
inferred.  ti^ 

See  Bond. 

Constable. 
Pleading,  10, 11. 


B 


BILLS  OF  EXCHANGE. 

1.  To  fix  the  liaHli^  of  an  indoner  of 
an  accepted  bill,  it  is  necessary  that 
the  holder  shoiUd,  at  the  proper  time, 
present  it  to  the  acceptor,  or  at  the 
place  of  payment,  and  demand  ils 
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pajment     ne  Bank  of  Vergennes  ▼. 
Cameron,  '  143 

S.  Presentment  and  demand,  as  well  as 
due  notice  of  non-payment,  aie  condi- 
tioni  precedent  to  the  liability  of  the 
drawer  and  indoner.  ib 

8.  The  acceptor  has  a  right  to  see  the 
bill,  before  he  determines  whether  he 
will  pay  it  or  not  And  if  he  pays  it, 
he  has  a  right  to  have  it  delivered  to 
him,  as  a  voucher  in  his  settlement 
with  the  drawer.  ib 

4.  The  fact  of  presentment  need  not  ap- 
pear  in  the  protest,  in  verba,  but  the 
statement  in  the  protest  must,  ez  vi 
termini,  import  that  when  the  notary 
made  the  demand  of  payment,  he  had 
the  draft  with  him,  ready  to  be  deliv- 
ered up  in  case  of  payment.  ib 

5.  Where  a  notary  states  in  his  certifi- 
cate of  protest,  that  he  went  with  the 
draft  to  the  bank  at  which  it  was  pay- 
able, and  demanded  payment,  this 
will  be  deemed  equivalent  to  sayinj^ 
that  when  he  made  the  demand  he 
had  the  draft  with  him,  and  was  pre- 

Sared,  in  case  of  payment,  to  surren- 
er  it  to  the  person  who  should  honor 
the  draft  on  behalf  of  the  acceptor ; 
and  the  evidence  furnished  by  such 
certificate  is  sufficient.  ib 

6.  A  memorandum  at  the  foot  of  a  draft, 
made  by  a  notary  and  signed  with  his 
initials,  stating  the  protest,  and  the 
mailing  of  notices  directed  to  the 
drawer  and  indorsers,  constitutes  no 
part  of  the  official  certificate  of  the 
notary,  and  is  not  legal  evidence  of  the 
service  of  notices  of  non-payment, 
upon  the  drawer  and  indorsers.       ib 

7.  Nor  is  the  fact  that  an  indorser, 
shortly  after  the  draft  becomes  due, 
exhibits  a  notice  of  protest  which  he 
has  just  taken  from  the  post  office, 
evidence  of  due  notice  to  the  indor- 
sers. ib 

8.  The  admission,  by  one  of  two  part- 
ners who  have  indorsed  a  draft  in  the 
name  of  the  firm,  that  the  draft  had 
been  duly  protested,  will  not,  if  made 
after  the  dissolution  of  the  partner- 
ship, be  allowed  to  have  the  effect  of 
proving  notice,  as  against  the  other 
indorser.  ib 

9.  In  an  action  against  an  indorser  of  a 
bill  of  exchange,  he  may  prove  that 
the  bill  was  discounted  for  the  ac- 


ceptor, and  that  the  name  of  the  in- 
dorser's  firm  was  put  upon  the  sama 
by  his  copartner,  as  an  accommoda- 
tion indorsement,  without  the  know- 
ledge or  consent  of  the  defendant,  ib 

10.  The  fact  that  the  drawer  has  the 
draft  in  his  hands,  with  the  indorse- 
ment of  a  firm  upon  it,  is  sufficient  to 
charge  the  person  discounting  tha 
same  with  notice  that  it  is  a  mere  ac- 
commodation indorsement.  ib 

11.  If  a  person  discounting  a  draft  is 
api>risea  by  the  circumstances  under 
which  the  same  is  presented  to  him 
that  the  name  of  a  copartnership  firm 
indorsed  upon  it,  had  not  been  indor- 
sed in  the  usual  course  of  business, 
this  is  sufficient  to  impose  upon  him 
the  necessity  of  ascertaining,  before 
he  receives  it,  whether  the  firm  name 
has  been  put  upon  it  by  proper  au- 
thority. And  if  he  omits  to  make  such 
inquiry,  he  takes  the  draft  at  the  risk 
of  establishing  such  authority.         ib 

12.  If  a  drafl,  discounted  under  such 
circumstances,  is  subsequently  trans- 
ferred, in  the  ordinary  course  of  busi- 
ness, to  a  bona  fide  holder  for  a  valu- 
able consideration,  without  notice, 
who  sues  thereon,  the  defense  that  it 
was  indorsed  in  the  copartnership 
name  without  the  consent  of  the  de- 
fendant, can  not  be  sustained.         ib 

13.  But  upon  showing,  in  such  an  ac- 
tion, that  the  indorsement  was  made 
for  the  accommodation  of  the  drawer 
or  acceptor,  and  without  the  authority 
of  the  uefendant,  and  that  the  person 
discounting  the  same  was  chargeable 
with  notice  of  those  facts,  the  burden 
will  be  thrown  upon  the  plaintiff,  to 
show  that  he  received  the  draft  under 
circumstances  which  would  shut  out 
the  defense.  ti^ 

14.  In  a  suit  by  the  indorser  against  the 
acceptor,  payment  of  the  judgment  re- 
covered in  the  suit  brought  against 
the  maker,  indorsers,  and  acceptor, 
and  possession  of  the  bill  by  the  plain- 
tiff, are  sufficient  evidence  of  owner- 
ship.   Oreen  v.  Chings,  652 

15.  Where  the  drawee  of  a  bill  accepts 
payable  at  a  particular  place,  he  is 
considered  the  principal  debtor,  liable 
without  demand ;  a  suit,  as  in  other 
eases  of  a  precedent  debt  or  duty,  be- 
ing a  sufficient  demand.  But  he  may 
defeat  a  suit  by  showing  that  he  was 
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at  Che  place,  ready  to  pay,  aceofdiae 
to  hii  aeee|itance.  w 


BOND. 

1.  Where  an  attachment  waa  i«raed 
a^ainet  a  non-rerident  debtor,  on  affi- 
daviu  which  were  insufficient  to  con- 
fer jniiediction  on  the  officer  iamaang 
it,  and  after  a  levy  made  by  the  aheriff 
on  the  property  of  the  debtor,  the 
latter  procured  its  release  by  executing 
and  deliTering  a  bond  with  sureties, 
reciting  the  issuing  of  the  attachment, 
and  conditioned  as  required  by  statr 
utjB,  for  the  payment  of  the  debt,  with 
interest,  costs,  dtc.  the  bond  was  ad- 
judged to  be  Yoid.  Cadwell  v.  Col- 
gate, 263 

3.  Where  a  suit  is  brought  on  such 
bond,  by  the  creditor  agamstthe  debt- 
or and  his  sureties,  the  defendants  are 
not  estopped  iVom  setting  up  the  in- 
validity of  such  bpnd,  and  availing 
themselves  of  the  ground  that  the 
proceedings  under  which  the  property 
was  seized,  were  void.  w 

Set  Interest,  1, 3, 3. 
Pleading,  10, 11. 


BOOKS  OF  ACCOUNT. 
See  Evidence,  10  to  14. 

c 

CASE. 
See  Referee,  3, 4. 


CASES  OVERRULED,   EXPLAIN- 
ED, AND  COMMENTED  ON. 

1.  netan  v.  Drew,  (19  WendeU,  304.) 
overruled.    HtUl  v.  Peters,  331 

S.  The  dicta  in  Jackson  v.  Hathawcy, 
(15  John.  453,)  HMadayv.  Marsh,  (;6 
Wend.  102,)  Oidney  v.  Earl,  (12  Id. 
98,)  TonoManda  Railroad  Comipanif 
V.  Mtmffer,  (5  Dema,  255,  264,)  and 
While  V.  ScoU,  (4  Barb.  8.  C.  Rep. 
56,)  commented  on  and  explained. 
GHffin  V.  MarUn,  2^ 

3.  Reynolds  v.  Lounsbury,  (6  EfiU,  534,) 
distinguished  from  the  present  case ; 


and  the  raaazk  of  fimnaott,  J.  ttat 

"the  plaintiff  should  have  alMged 
that  the  defendant  wrongfolly  tooik 
the  property,"  disapptoved.  CkUds  r. 
Bart,  370 

4.  Payne  v.  Mathews,  (6  Pudlge,  90,}  aa 
far  as  it  conflicts  with  this  decinoa, 
disapproved.    lBr6y  v.  Carpenter^  373 

5.  Van  Rensselaer  v.  Lmngston^  (IS 
Wend.  490,)  commented  upon,  aod 
distinguished  from  the  present  caaa. 
Wadsworth  v.  Thomas,  445 


CATTLE. 

The  owner  of  a  close,  through  whooa  de- 
fective jfences,  cattle,  lawfully  in  an 
adjoining  close  or  the  hi|(hway,  have 
entered,  can  not  maintain  an  actum 
against  the  owner  of  such  cattle,  for 
damages.  Hand,  J.  dissented.  Gr^ 
Jin  V.  Martin,  897 

See  Constitutional  Law,  3. 

HlOHWATS,  1,  2. 


CERTIFICATE  OF  CONVICTION. 

See  Evidence,  17,  18,  19. 

CHARGE. 

A  chaige,  in  order  to  cany  a  fbe  by  im- 
plication, when  the  devise  is  wiUiont 
words  of  Umitation,  must  be  upon  the 
person  of  the  devisee,  in  respect  to  the 
lands  devised.  Vanderwerkery.  Van- 
derwerker,  S2l 

CHARGE  TO  JURY. 

See  Justices  of  tsb  Pxacs,  1. 
Peacticb,  3. 

CODE. 

The  provinons  of  the  G6Ui  section  of  the 
coae  of  1848  have  no  application  to 
the  90th  section  of  the  code,  it  seems. 
But  if  applicable  they  do  not  changa 
its  construction,  or  prevent  it  from  ap- 
plying to  a  case  where  the  right  of  ao- 
tion  accrued,  and  the  action  was  coi&- 
menced,  after  the  code  went  into 
operation.    Wadsuwrth  v.    Thomasj 
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CX>MMISSION  TO  TAKE  TESTI- 
MONY. 

1.  The  objeetion  that  an  interrogatory, 
annexeo  to  a  commiflsion,  is  leading, 
may  be  made  upon  the  trial,  when 
the  answer  of  the  witness  is  proposed 
to  be  read  in  evidence.  Fiemxng^  v. 
HoUenbaek,  371 

&  If  a  direct  interrogatoi^,  and  the  an- 
swer of  the  witness  to  it,  are  properly 
excluded  by  the  court,  cross  interrog- 
atories, and  the  answers  thereto,  whicn 
are  dependant  upon  the  direct  inter- 
rogatory, should  also  be  excluded,   ilf 

3.  Depositions  taken  under  a  commis- 
sion can  not  be  received  in  evidence 
unless  the  return  of  the  commission- 
ers is  indorsed  upon  the  commission. 
It  is  not  a  comphance  with  the  stat- 
ute for  the  commissioners  to  make 
their  return  upon  a  separate  piece  of 
paper,  and  annex  it  to  the  commission 
or  depositions.  ib 

See  Jdstices  of  thb  Ps4Cfi,7, 8, 9. 


COlfMISSIONERS  OF  EXCISE. 
See  Excise  Law. 


COMMISSIONERS  OF  LOANS. 
See  CoNSTiTirnoNAL  Law,  9,  10. 


COMMON  COUNTS. 
See  Practice,  8, 9, 10. 


CONSPIRACY. 

1.  To  constitute  the  offence  of  conspira- 
cy, there  must  be  a  conspiracy  to  coeat 
and  defhiud  some  person  of  his  prop- 
erty. Although  there  may  have  been 
an  intention  to  defraud,  yet  if  the 
means  used  could  not  possibly  have 
that  effect,  the  offence  Is  not  complete. 
March  ▼.  Tke  People,  391 

S.  On  an  indictment  against  two,  for  a 
eonsDiracy  to  cheat,  the  Judgment 
lould  be        ' 


CONSTABLE. 


against  each  deftndant, 
kd  not  against  them  joint- 


shou 
sererally,  an( 

See  IvDicTMSNT,  3. 

Vol.  VII 
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1.  Where  a  constable  has  taken  property 
upon  an  attachment  issued  oy  a  jus« 
tice,  he  is  bound  to  release  the  same 
on  being  served  with  a  certificate  that 
an  appeal  has  been  duly  made,  from 
the  judgment  of  the  justice ;  in  the 
same  manner  as  if  the  property  hod 
been  seized  by  him  upon  an  execu- 
tion.   Keyser  v.  Walerbury,  650 

3.  As  between  the  owner  of  goods  and 
chattels  and  a  constable,  replevin  will 
not  lie  for  property  in  the  hands  of 
the  latter  by  virtue  of  an  attachment ; 
unless  the  property  be  such  as  is  ex- 
empted from  execution  or  attachment. 

ib 

3.  And  the  fact  that  the  property  is  in 
the  possession  of  another,  as  the  mere 
agent  or  depositary  of  the  officer,  will 
not  render  it  any  the  lees  in  the  cus- 
tody of  the  law.  ib 


CONSTITUTIONAL  LAW. 

1.  The  act  of  May  13,  18l6^  to  equal- 
ize  taxation,  is  not  void  as  being  an 
ex  past  facto  law ;  it  not  being  deofln- 
ed  to  operate  retrospectively.  LeiSu- 
teiUx  V.  Supervisors  of  Brie  Co.    949 

2.  A  lease  for  a  term  of  thirty  years,  ex- 
ecuted before  that  act  took  effiact,  is 
within  the  purview  of  the  act.  and  the 
rents  tiierein  reserved  are  liable  to  tax- 
ation; although,  at  the  passage  of  the 
act,  the  lease  bad  less  than  twenty- 
one  years  to  run.  ib 

3.  The  act  of  the  legislature  (1  R.  8. 
340,  341,  $  5,  stA.  11)  empowering 
"  the  electors  of  each  town,  at  their 
annual  town  meeting,  to  make  rules 
and  regulations  for  ascertaining  the 
sufficiemnr  of  all  fences  in  such  town : 
and  for  the  determining  the  times  ana 
manner  in  which  cattle,  horses  or  sheep 
shall  be  permitted  to  go  at  large  on 
hs^hways,"  is  not  contrary  to  the  con- 
stitution of  this  state.  (Art,  1,  (  6, 
of  the  Consmution  of  1046.)  Hand, 
J.  dissented.    Onfin  v.  MartH^.  997 

4.  Where  an  act,  authorizing  the  taking 
of  private  property  for  pwlic  purpo- 
ses, provides  for  a  just  compensaUon 
to  toe  owner,  it  is  not  unconstitutional 
because  it  omits  to  make  the  assMs 

I     ment  and  payment  of  damages  a  con- 
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dition  precedent  to  an  entry  upon  and 
occupation  of  the  premises.  Smith 
y.  Helmer,  416 

&  It  is  sofficient  that  the  act  makes 
provision  for  compensation  to  the 
owner.  The  assessment  and  pay- 
ment of  damages  need  not  preceae 
each  entiy  and  occnpation.  ib 

6.  It  was  not  the  intention  of  the  fram- 
ers  of  the  constitution,  when  they  for- 
bade the  saU  of  lands  contiguous  to 
the  salt  springs,  to  prohibit  the  appro- 
priation of  such  parts  of  them  as  might 
M  necessary  for  public  highways,  ca- 
nak  or  railroads.  Parmeke  v.  The 
Onoego  and  Syracuse  Railroad  Co. 

7.  An  act,  therefore,  which  provides  for 
the  taldng  of  such  portions  of  those 
lands  as  may  be  necessary  for  the 
construction  of  a  railroad,  upon  the 
appraisal  and  payment  of  the  dam- 
ages to  the  state,  occasioned  thereby, 
u  not  in  conflict  with  the  constitu- 
tional prohibition  of  the  sale  of  such 
lands.  ib 

8.  Such  an^appropriation  of  the  lands 
is  not  a  sale,  within  the  letter  or  spirit 
of  the  constitution.  ib 

9.  The  office  of  commissioner  of  loans 
k  a  coiMity  office,  Within  the  meanin|r 
of  section  3  of  article  10  of  the  consti- 
tution of  1846.  In  the  nuUter  of  Car- 
penter, 30 

10.  The  mode  of  appointment  of  com- 
missioners of  loans  is  not  provided  for 
in  the  constitution,  except  m  the  same 
section  which  declaies  that  such 
county  officers  shall  be  elected  by  the 
electors  of  the  respective  counties,  or 
appointed  by  the  boards  of  supervi- 
sors or  other  county  authorities,  as 
the  legislature  shall  direcL  ib 

11.  The  power  of  appointment  by  the 
governor  and  senate,  which  existed 
with  respect  to  county  officers,  under 
the  former  constitution,  is  by  neeessa- 
ly  implication  taken  away  by  the  con- 
stitution of  1846.  ib 

See  STAtDTia,  8,  9, 10. 


CORPORATION. 

1.  In  an  action  against  a  stockholder  in 
the  Eosfie  Lead  Mining  Compi^iy,  to 


recover  a  debt  contracted  by  the 
panv,  a  judgment  previously  recovered 
by  tne  plaintiff,  against  the  corpora- 
tion, upon  the  same  demand,  is  ffrima 
facie  evidence  of  a  debt  against  the 
defendant;  but  subject  to  be  in>- 
peached  for  collusion,  or  mistake. 
Moss  V.  McCuU&ughy 


2.  With  the  exception  of  cases  where 
iraud  or  mistake  haa  occurred,  a 
judgment  against  the  corporation,  or 
the  liquidation  of  a  debt  oy  Che  offi- 
cers of  the  company,  b  as  obGgatorj 
upon  the  individual  atoekholdeim, 
wnen  they  are  sought  to  be  changed, 
as  it  is  upon  the  corporation  itself,  ii 

3.  A  corporation  whose  bunness,  ac- 
cording to  its  charter,  was  "  the  rais- 
ing and  smelting  lead  ore  or  galena," 
confined  itself  for  several  years  after 
the  granting  of  its  charter,  to  raising 
the  ore,  the  smeUing  being  performed 
for  diem  by  M.  &  K^  under  a  contract. 
In  October,  1839,  the  directors  deem- 
ing it  for  the  interest  of  the  company 
to  carry  on  both  branches  of  the  bosi- 
ness,  themselves,  purchased  of  M.  & 
K.  their  smelting  works  for  $15,000, 
for  the  pa3rment  of  which,  at  a  future 
day,  the  company  gave  tnetr  promis- 
sory notes.  In  an  action  against  a 
stockholder  upon  one  of  those  notes ; 
Held,  that  the  directors  had  authority 
to  make  such  purchase,  and  to  giio 
the  notes  of  the  company  for  the  pur- 
chase money ;  and  that  such  notes 
were  valid  and  binding.  id 

4.  What  is  sufficient  evidence,  to  be 
submitted  to  the  juiy,  in  such  an  ac- 
tion, as  to  the  authority  of  the  direc- 
tors to  make  the  purchase,  and  to  give 
the  notes  of  the  corporation  for  the 
purchase  money.  ib 

5.  Evidence  of  the  recovery  of  other 
,    judgments  against  the  company,  on 

notes  given  by  its  officers,  is  admiesi- 
ble  as  pennasive  evidence  that  the 
officen  had  authority  to  give  the 
notes.  ib 

6.  If  a  portion  of  the  consideration  of 
the  note  sued  on,  accrued  before  the 
defendant  was  «  stockholder,  that 
po'rtion  alone  should  be  deducted  firom 
the  note,  and  the  plaintiff  have  a 
Judgment  for  the  balance.  ift 

7.  A  stockholder  in  an  incorporated 
company,  who  is  liable  for  the  debts 
of  the  coQipanj  tQ  the  tzunint  of  the 
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mck  hM  by  bini,  docii  not  gtand  in 
the  fight  of  a  saarantor  or  sartijj  but 
is  a  principal  debtor.  ib 


D 


DEBTOR  AND  CREDITOR. 

1.  Where  a  debtor  maketi  a  fraudulent 
tranflfer  of  his  whole  property  in  or- 
der to  defraud  a  judgment  creditor, 
he  can  not,  hj  a  mere  voluntary  as- 
signment of  his  property  and  effects 
to  a  trustee,  for  the  benefit  of  all  his 
creditors,  prevent  an  assignee  of  the 
judj^ent  creditor  from  brin^g  an 
action  in  the  nature  of  a  bill  in  eaui- 
ty  against  the  debtor  and  the  purcha- 
sers, to  subject  the  property  fraudu- 
lently transferred,  or  its  proceeds,  to 
the  payment  of  the  judgment.  Leach 
V.  Kelsey,  466 

2.  The  riffht  to  set  aside  the  fraudulent 
sale  win  not  pass,  by  such  an  assign- 
ment, and  can  not  be  asserted  by  the 
assignee.  id 

3.  The  assignor  would  be  estopped  from 
asserting  his  own  fraud,  m  a  suit 
brouffht  by  the  creditor  against  the 
fraudulent  vendee ;  and  the  title  of 
the  assignee,  being  derivative  merely, 
he  takes  no  claim,  by  virtue  of  the  as- 
signment, which  the  assignor  could 
not  enforce.  ib 


DECREE. 

1 .  The  judgment  or  decree  of  a  court 
possessing  competent  jurisdiction  is 
final,  not  only  as  to  the  subject  mat- 
ter thereby  determined,  but  as  to  ev&. 
ly  other  matter  which  the  parties 
might  litigate  in  the  cause,  and  which 
they  might  have  had  decided.  Vail 
▼.  Vail,  S26 

8.  But  a  former  deeroe,  to  be  a  good  bar, 
must  have  been  between  the  same  par- 
ties, and  for  the  same  subject  matter. 

tb 


DEED. 

1.  Under  the  act  of  1819,  requiring  that 
deeds  of  land  sold  by  order  of  a  sur- 
roffate  shall  set  forth,  at  laWi  the 
oxdei*  for  the  sale,  and  connrming 


the  Me,  aikd  directing  (he  eon'v^y- 
ance,  it  id  not  trecessaiy  to  set  forth 
the  orders  with  hteral  precision.  All 
that  the  spirit  of  the  act  requires  is 
that  the  deed  shall  contain  the  sub- 
stance of  the  orders.  A  mistake 
which  is  merely  clerical,  and  can  not 
mislead — such  as  a  transposition  of 
dates—will  not  vitiate  the  deckd. 
Sheldon  V.  Wright,  39 

2.  By  the  execution  and  delivery  of  a 
deed  of  land,  the  entire  legal  interest 
in  the  premises  becomes  vested  in  the 
grantee ;  and  if  the  grantor  continues 
in  possession,  afterwards,  his  posses- 
sion is  not  that  of  an  owner,  but  of  a 
tenant  of  the  grantee.  Burhans  v. 
Van  Zandt,  ^1 

3.  What  amounts  to  a  valid  delivery  of 
a  deed.    Rose  v.  Rose,  174 

4.  Whether  evidence  of  other  conridera- 
tions  than  those  enumerated,  in  a 
deed,  is  admissible.     Qaksrv.  i6 

5.  In  grants  of  water  privileges,  where 
the  construction  is  doubtful,  that  in- 
terpretation should  be  preferred  which 
will  give  to  the  grantee  a  right  to  an 
unrestricted,  rather  than  to  a  limited, 
use  of  the  quantity  granted.  Pisk  v. 
WUber,  395 

6.  Where  a  grant  of  a  water  power  spe- 
cifies the  quantity  of  water  to  be  used, 
and  the  mills  and  machinery  to  be 
operated  thereby,  but  the  grantee  is 
not  confined,  in  terms,  to  the  use  of 
the  mills,  &c.  particularly  specified, 
the  grant  will  not  be  construed  as  re- 
stricting the  grantee,  in  the  use  of  the 
water  conveyed,  to  the  particular  mills 
and  machinery  mentioned  in  the  con- 
veyance, ib 

7.  If  the  grantee  of  a  water  power  is 
not  restricted,  bv  the  terms  of  his 
grant,  in  regard  to  the  objects  to 
which  the  same  is  to  be  applied,  he 
may  apply  such  water  power  to  any 
kinds  of  mills  or  machineiy  which  his 
interest  may  dictate ;  even  though  the 
grantor  may  own  machinery  of  the 
same  kind,  with  which  the  grantee's 
will  come  in  competition.  iJb 

8.  No  such  restriction  can  be  ifmpUed 
from  the  fact  that,  at  the  time  of  the 
grant,  the  parties  were  tenants  in 
common  of  the  water  power,  and  of 
the  mills  propelled  thereby.  ib 

9.  Where  the  respective  rights  of  persons' 
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owning  a  wator  power  test  in  giant, 
and  not  in  coTenant;  the  rigat  of 
each  party  to  um  the  water  not  being 
in  termB  made  a  condition  of  the 
grant,  and  there  being  no  provision 
made  for  the  effect  of  a  forfeiture;  it 
will  be  held  that  the  parties  intended 
their  rights  under  the  deed  should  be 
fixed  and  Tested,  at  the  time  of  deliT- 
ery,  and  not  liable  to  fluctuate  and 
Yaiy  according  to  ftiture  events,      ib 


DEPOSITIONS. 

See  Coiof  MsioN  to  takk  Tbstimont,  3. 


DEVISE. 

1.  A  detise  of  a  farm  by  a  testator  to  his 
son,  in  satis&ction  of  a  clum  for  ser- 
▼ices,  such  farm  being  sufficient  in 
vsJue  for  that  purpose,  and  an  ac- 
ceptance thereof  by  the  son,  will,  if 
the  devise  be  unrevoked,  constitute  a 
perfect  defense  to  an  action  by  the  son 
against  the  devisor's  executors,  for 
such  services.    Rate  v.  /Sosf,         174 

3.  But  such  a  devise  will  be  revoked,  by 
a  conveyance  of  the  same  land  to  the 
devisee,  by  the  testator  during  his 
lifetime ;  and  the  claim  of  the  son  for 
his  services  vrill  remain  unsatisfied ; 
unless  it  is  agreed  that  the  convey- 
ance shall  be  in  lieu  of  the  devise, 
and  in  satisfaction  of  that  claim,    ib 


DOWER. 

1.  The  word  exchan^e^  as  used  in  the 
section  of  the  revised  statutes  which 
provides  that  if  a  husband  seised  of 
an  estate  of  inheritance  in  lands  ex- 
chonffe  them  for  other  lands,  his  wid- 
ow shall  not  have  dower  of  both,  but 
shall  make  her  election,  within  a  year, 
&c.  is  to  receive  the  same  interpreta- 
tion which  is  applied  to  it  when  used 
at  common  law,  in  reference  to  that 
species  of  conveyance.  Wdcox  v. 
RandaU,  633 

2.  In  Older  to  deprive  the  wife  of  her 
dower,  therefore,  in  lands  conveyed  by 
her  husband,  or  to  put  her  to  an  elec- 
tion, under  the  provision  of  the  stat- 
ute, there  must  be  a  mutual  grant  of 
equal  interests  in  the  respective  par- 
cels of  land ;  the  one  in  consideration 
of  the  other.  ib 


3.  A  transfer  of  a  nan  a^idtiMn 

est  in  75  acres  of  land,  derived 
a  lease  in  perpetuity,  for  11  acres  of 
land  and  S700  in  other  propcily,  wiB 
not  constitttte  a  Isgal  exchange.      fib 


E 

ELECTION. 
See  HusBANP  and  Wips,  3. 

E<WJITY. 
See  JuBiaDicnoir. 

ESCROW. 
See  Husband  and  Wife,  4. 

ESTOPPEL. 

I.  Equitable  estoppels,  or  estoppels  im 
paiSf  growing  out  of  the  acts  and  dee- 
larations  of  the  party  sought  to  be 
estopped,  are  applied  for  the  preven- 
tion of  fraud,  and  only  exist  to  pre- 
vent injury,  when  equity  and  good 
conscience  require  that  the  party 
should  not  be  heard  to  gainsay  lus 
acts  or  declarations,  by  which  another 
person  has  been  influenced  in  his 
conduct.    Mariin  v.  Angell,         407 

3.  To  create  an  estoppel  which  shall 
preclude  a  party  fiom  alledging  the 
truth,  it  must  appear,  1.  That  he  has 
made  some  declaration,  or  done  some 
act,  inconsistent  with  the  truth,  with 
a  design  to  influence  the  conduct  of 
another ;  2.  That  the  party  alledging 
the  estoppel  was  ignorant  of  the  trath, 
and  relied  and  acted  upon  the  fafth 
of  such  acts  or  declarations ;  3.  That 
an  injury  will  result  to  him,  if  the 
other  party  is  allowed  to  gainsaj 
them.  t^ 

3.  C.  entered  into  a  contract  vrith  A.  & 
B.,  by  which  he  agreed  to  sell  and 
transfer  to  them,  at  any  time  within 
two^ean,  certain  bank  stock,  at  a 
specified  price.  Subsequently  a  con- 
versation was  had  between  G.  A  A^ 
and  others,  in  which  C.  infonned 
those  present  of  a  proposition  made 
to  him  by  L.  to  purchase  the  stoek. 
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A',  did  not  aMert  the  elaim  of  himielf 
and  B.  upon  the  etock,  under  the  con- 
tnct  with  C,  but  told  C.  that  he 
«coald  not  adviae  him,  bat  that  he 
moat  exerciae  hia  own  judgment." 
Bdd  that  the  omiaaion  of  A.  to  aaiert 
the  claim  of  himaelf  and  B.  under  the 
contract,  and  to  give  notice  to  C.  that 
their  le|^  rights  would  be  inaiated 
upon,  did  not  operate  aa  an  equUabU 
eit4ippdf  which  would  preclude  a  auit 
upon  the  contract,  in  tne  namea  of  A. 
and  B.  ib 

4.  Beld  fdsoy  that  whether  the  fkcta 
proved  were  evidence  of  a  new  agree* 
ment  between  A.  and  C,  reacindinff 
the  firrt,  and  consenting  to  a  sale  of 
the  atock  to  L.,  waa  a  queation  of  fact 
ibrthejnxy.  iJb 

6.  The  doctrine  o{estoj>pds  in  ftais  should 
not  be  extended,  in  order  to  accom- 
pfiah  a  fraudulent  object.  Peitnell  v. 
Hinmanj  644 

6.  A  paitjT  will  not  be  estopped  by  a 
declaration  made  to  a  mere  stranger, 
where  it  does  not  appear  that  such 
declaration  waa  ever  communicated 
by  him  to  the  partv  aetting  up  the  es- 
toppel, so  as  to  influence  ma  conduct. 

a 

Se$  Bond,  3. 

Letterb  Patent,  5. 


EVIDENCE. 

1.  Where  a  plaintiff,  in  order  to  show 
that  a  letter,  given  in  evidence,  waa 
written  by  the  defendant,  proved  1^ 
the  postmaster  at  the  place  of  the  de- 
fendant'a  residence  that  on  the  day  of 
the  date  of  the  letter  in  question  there 
waa  a  letter  mailed  at  his  office  which 
waa  aent "  eastward  f  Held  that  such 
evidence  waa  inadmissible  for  the  pur- 
pose of  raising  a  presumption  that  the 
Utter  thua  mailed  waa  the  letter  given 
in  evidence,  and  that,  being  mailed  on 
that  day,  it  waa  probably  the  act  of 
the  defendant.    CrandaU  v.  Clark, 

169 

8.  A  party»  after  having  introduced  evi- 
dence, before  the  jury,  on  the  trial  of  a 
cause,  can  not  be  permitted  to  with- 
draw it,  on  finding  that  it  does  not 
answer  his  purpose.  Evidence  once 
given,  belongs  to  the  cause,  and  ia  the 
common  property  of  all  the  partiea. 
Deekm-  t.  BryatU,  18S 


3.  To  a  dedantion  in  debt  on  judgment, 
the  defendant  pleaded,  IsL  aecoid 
and  satiafaction  by  the  turning  out 
and  aooeptance  of  certain  goods  in 
the  defendant'a  store,  and  2d.  that  the 
judgment  was  rendered  on  a  cognovit 
containing  a  condition  that  the  jod^ 
ment  should  be  satisfied  out  of  certain 
apecified  property  of  the  defendant, 
and  no  otner,  and  that  such  property 
waa  so  applied  by  meana  of  an  exe- 
cution issued  upon  the  judgment.  The 
plaintiff  repUecf,  taking  issue  upon  the 
first  plea.  He  alao  replied  to  the  ae- 
condplea,  not  denying  any  of  the  fkeU 
therein  stated,  in  reapect  to  the  condi- 
tion annexed  to  the  cognovit,  or  the 
aale  of  the  defendant's  property  upon 
the  execution,  but  taking  issue  on  an 
averment  in  the  plea  that  on  such  sale 
the  property  sold  for  $3000.  On  de- 
murrer to  the  replication  it  waa  held 
good,  and  the  cause  went  to  trial  on 
the  issues  of  fact  Held  that  on  the 
trial,  evidence  of  the  accord  and  sat- 
isfection  waa  admisaible ;  it  not  being 
competent  for  the  court,  at  nisi  prios, 
to  pass  upon  the  question  as  to  the 
validity  of  the  plea  of  accord  and  sat- 
isfaction.    Welch  v.  Lynch,  380 

4.  Hsld  alaOf  that  the  second  plea  waa 
not  a  plea  of  accord  and  satisfaction, 
but  was  a  plea  that  the  debt  had  been 
levied  upon  a^./a.,  and  waa  therefi>re 
good.  ib 

5.  Hddfitrtker,  that  upon  that  plea  the 
amount  levied,  upon  the  execution, 
was  material ;  and  that  the  demurrer 
waa  therefore  properly  overruled,    ib 

6.  Also  held  that  it  was  competent  for 
the  defendant,  on  the  trial,  to  give  the 
judgment  record  and  the  execution 
in  evidence,  for  the  purpose  of  proving 
his  plea.  •  2 

7.  In  a  suit  by  a  purchaser,  against  the 
vendor,  (or  fhtud  in  misrepresenting 
the  boundaries  of  the  land,  the  judg- 
ment record  in  an  action  of  ejectment 
brought  against  the  purchaser,  by  a 
thinf  person,  will  not  be  evidence, 
upon  the  question  of  title  between  the 
vendor  and  purchaser.  ClarJbe  r, 
Baird,  64 

8.  The  reconl  of  a  judgment  in  favor 
of  the  holder  of  a  draft,  against  the 
maker,  indorsers  and  acceptor,  is  not 
evidence  of  presentment,  demand  and 
notice,  in  an  action  by  an  indorMr 
against  the  acceptor.  Often  v.  Chh 
ings,  66a 
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9.  But  la  cannaction  with  die  exaeulion 
iMaed  tbereon,  and  other  proof,  it  is 
admiMible  to  show  that  the  indoner 
had  paid  the  draft,  after  it  was  in 
judgment.  ib 

Id  Books  of  aoeount  should  onl^  be  re- 
ceived in  evidence  upon  prehininary 
proof  that  they  contain  original  en- 
tries, made  by  the  party  himself;  that 
they  are  thirty  kept;  and  that  the 
party  had  no  clerk,  and  had  deatings 
with  the  person  charged.  Larue  ▼. 
Rowland,  107 

11.  These  are  questions  upon  which  ev- 
idence is  to  be  addressed  to  the  court, 
to  enable  it  to  determine  whether  the 
books  of  account  shall  be  received  as 
evidence  at  all.  ib 

13.  So  also  fraudulent  circumstances 
ma^  be  proved,  for  the  purpose  of  ren- 
dering the  books  incompetent  evi- 
dence, ib 

13.  A  defendant,  in  order  to  establish  a 
set-off,  after  making  sufficient  prelim- 
inaiy  proof,  offered  in  evidence  a  day 
book  and  a  ledger,  and  upon  inspec- 
tion, it  appeared  that  the  entries  in  the 
day  book  were  of  a  date  several  yean 
anterior  to  the  trial,  and  that  the  de- 
fendant had  another  day  book,  con- 
taining entries  of  a  later  date,  in 
which  the  account  with  the  plaintiff 
was  continued.  The  ledger  showed 
one  item  posted  from  this  second  day 
book,  to  the  plaintiff's  account.  No 
excuse  being  given  for  not  producing 
the  second  day  book ;  Hdd  that  the 
other  books  were  not  competent  evi- 
dence, to  prove  the  set-off.  t^ 

14.  Books  of  account,  to  some  extent, 
partake  of  the  nature  of  documentaiy 
evidence.  Hence  all  the  books  con- 
taining entries  relating  to  on  account, 
when  relied  upon  as  furnishing  evi- 
dence to  sustain  the  account,  should 
be. produced ;  in  order  that  the  other 
party  may  have  the  benefit  of  aU  the 
entnes  made  therein.  ih 

15.  In  an  action  by  a  plank  road  cor- 
poration, against  a  stockholder,  to  re- 
cover the  amount  of  calls  made  upon 
the  stock  held  by  him,  the  books  of 
the  corporation  are  admissible  in  evi- 
dence, to  prove  the  resolutions  calling 
for  payment  of  the  several  installments 
upon  the  subscriptions  for  stock.  The 
Etamilton  and  DeansviUe  Plank  Road 
Company  y,  RUe^  158 

16.  Parol  evidence,  of  the  action  of  com- 
misaionevB  appointed  under  and  in 


puKsoanet  •fan  aeltopnivide  fn  the 
constnictien  and  aheralionofahi^ 
way,  in  relation  to  the  altentiflnof 
the  road  at  a  partieQlar  place,  at  t 
meetinff  of  all  the  commissioneB  npoe 
that  suDJect,  is  admissible ;  wheM  it 
does  not  appear  that  any  reeeidof 
the  proeeedmgs  at  that  meeting  mi 
kept,  and  the  statute  did  not,  in  taai, 
requin  a  record  of  the  pioceediogi  of 
the  comnussioneiB  to  be  madCr  SmA 
V.  Hdmtr^  416 

17.  A  certificate  of  conviction,  in  the 
form  directed  bjr  the  statme,  and 
which  was  filed  in  the  clerk's  office 
within  the  prescribed  time,  is  com^ 
tent  evidence  of  the  facts  stated  therem; 
although  it  does  not  contain  evideoce 
that  the  court  had  obtained  \isw^ 
tion  over  the  person  of  the  prisoner. 
People  V.  PowerSy  462 

18.  Such  a  certificate,  being  made  evi* 
dence,  by  statute,  of  the  &cts  con- 
tained in  it,  can  not  be  contradicted 
by  parol  evidence  showing  that  there 
was  in  fact  no  trial  and  conviction,  ih 

19.  Tet  it  seems  that  a  party  may  lo  ftr 
contradict  a  record  of  conviction  hya 
court  of  inferior  jurisdiction,  as  to 
prove  that  the  court  bad  no  jorisdie' 
tion  of  the  offence,  or  of  the  penon  of 
the  prisoner.  ^ 


fiXCHANGE. 
See  DowEH. 


EXCISE  LAW. 

1.  An  indictment  vrill  lie  against  coffl' 
missioners  of  excise  for  wilMj  and 
corruptly  granting  a  license  to  a  pe^ 
son  to  sell  spirituous  liquors,  as  an 
innkeeper,  knowing  that  be  is  not  a 
man  of  good  moral  character,  nor  a 
person  of  sufficient  ability  to  keep  a 
tavern ;  that  he  has  not  thenecesttn 
accommodations  to  entertain  trBW- 
lers ;  and  that  a  tavern  is  not  abso- 
lutely necessary  at  the  place  where  he 
proposes  to  keep  a  tavern.  PeopU^ 
Norton,  47T 

3.  Justices,  in  granting  or  refoaiBg  li- 
censes under  the  excise  law,  do  not 
act  solely  as  judicial  officers.  They 
have  indeed  a  discretion  to  exercifs, 
which  the  supreme  court  will  not  con- 
trol by  mandamus.    But  their  datiei 


mDBZ. 


679 


am  so'  pteiidy  dflAnad,  ibat  if  thtj 
wUfblly  dinre^aid  them  they  are  lia- 
ble to  an  indictment.  ^ 


EXECUTION. 


1.  An  ezeoution,  iaraed  by  a  joatice  of 
the  peace,  may  be  renewed,  on  the  last 
day  it  has  to  run,  io  at  to  retain  the 
lien  thereof  upon  property  levied  on  by 
the  constable,  sufficient  to  satisfy  the 
execution,  and  which  he  has  on  hand , 
for  want  of  bidden.  Chapman  v. 
JFhOler,  70 

3.  A  jttdffment  does  not  lose  its  lien  up- 
on reu  estate,  by  the  suflferinff  of  an 
execution,  issued  thereon,  to  fie  dor- 
mant in  the  sheriff's  hands.  Muir 
y.  Leiich,  341 

3.  The  doctrine  on  the  subject  of  dor- 
mant executions  does  not  applv  to  real 
estate ;  the  lien  upon  which  aepends 
upon  the  docketing  of  the  judgment, 
and  not  upon  the  execution,  or  levy. 
And  such  uen  does  not  become  dor- 
mant until  the  expiration  of  the  stat- 
Qtoiy  limitation  of  ten  years.  id 


EXECUTORS  AND  ADMINISTRA- 
TORS. 

1.  Ordinarily,  an  executor  is  not  liable 
for  money  received  by  his  co-executor. 
But  where  one  executor,  having  the 
aotual  possession  of  money  or  securi- 
ties belonging  to  the  estate,  hands 
over  such  money  or  securities  to  his 
co-executor,  he  will  only  be  exempted 
from  liability,  upon  showing  good 
reason  for  having  done  so.  JIaesick 
V.  Mesick,  120 

9.  Accordingly,  where  an  executor  had 
assets  of  ue  testator  in  his  possession, 
and  had  given  a  receipt  for  them,  in 

.  which  he  undertook  to  collect  the 
same,  and  apply  the  proceeds  in  the 
manner  designated  by  the  testator; 
and  he  afterwards  voluntarily  deliver- 
ed such  assets  to  his  co-executor, 
without  any  good  reason  for  so  doing ; 
Hddf  that  he  was  answerable  for  a 
misappMeation  of  the  assets  by  his  co- 
executor,  ib 

3.  And  if  such  feodpt,  given  by  the  ex- 
ecutor for  the  assets,  embraces  a  debt 

*  owfaig  to  the  testator  by  the  exeevtor 
hims3f,  the  receipt  will  be  held  a  sol- 


emn raeogution  of  the  edistanfta  of 

the  demand,  by  him,  and  he  should 
be  charged  therevrith,  by  the  surro- 
gate, on  the  final  accounting  of  the 
executors.  ib 

4.  Executors,  after  having  received  fhll 
commissions  on  a  sum  of  money  di- 
rected to  be  invested  by  them  for  the 
benefit  of  a  legatee,  are  not  entitled 
to  charge  five  per  cent  for  receiving 
and  paying  over  the  interest  moneys, 
to  the  legatee,  annually.  They  can 
only  charge  one  per  cent.  Drake  v. 
Price,  388 

See  Surrogate. 


FENCES. 

The  owner  of  a  close,  through  whose 
defective  fences,  cattle  lawmlly  in  an 
adjoining  close,  or  the  highway,  have 
entered,  can  not  maintain  an  action 
against  the  owner  of  such  cattle,  for 
damages.  Hand,  J.  dissented.  Onf' 
fin  V.  Martin,  297 

See  CoNSTiTUTJONAL  Law,  3. 

HlOHWATS,  1, 2,  3. 


FORFEITURE. 
See  AoRXEMENT,  16. 

FRAUDS,  STATUTE  OF. 
See  AoREXMENT,  2, 3, 4. 
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OIRDLINO  TRESS. 
See  Indictment,  1,  2. 

GRANT. 
SeeDsED. 


GUARANTY. 

See  CoRPORATioir,  7. 

PaoMissoRT  Notes,  4,  & 
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GUARDIAN  AND  WARD. 


1.  An  order  was  made  br  the  court  of 
chancery,  appointinff  M.  guardian  for 
certain  infants,  to  taie  charge  of  their 
property  and  estate,  and  aathorising 
■ucn  guardian  to  releaae,  diechaive, 
and  cancel  a  bond  and  mortgage  be- 
longing to  them, "  upon  receiving  from, 
J.  S.  a  band  and  mortgage  upon  unin- 
cumbered real  estate  of  sufficient  value 
to  be  ample  securily"  dec.  Held,  that 
l^thifl  order  the  power  to  discharge 
the  bond  and  mortgage  was  connected 
with  a  condition  precedent  that  the 
moneys  should  be  first  secured  upon 
other  property ;  and  that  the  guardian 
had  no  right  to  discharge  Uie  bond 
and  mortgage  without  first  receiving 
the  security  mentioned  in  the  order. 
StoartAout  v.  SwartAout,  354 

8.  Held  also  that,  by  the  order  of  the 
court,  the  guardian  was  constituted  a 
special  agent,  as  respected  the  dis- 
cnargnng  of  the  bond  and  mortgage, 
with  limited  and  conditional  powen ; 
and  that  unless  his  powers  were 
strictly  pursued,  his  acts  were  not 
binding  upon  his  principals,  the  in- 
fants, ib 

3.  Heldjurtker,  that  the  recording  of  a 
discharge,  executed  by  such  guardian 
without  his  having  taken  any  new  se- 
curity, afforded  no  protection  to  sub- 
sequent mortgagees ;  especially  where 
such  discharge,  on  its  face,  did  not 
■how  that  the  security  had  been  given, 
as  required  by  the  order,  but  on  the 
contrary,  recited  that  the  money  had 
been  paid  to  the  guardian,  on  the 
bond  and  mortgage.  ib 

4.  Under  such  circumstances  subsequent 
mortgagees,  seeking  a  protection  un- 
der the  registry  act,  are  bound  to  show 
that  the  guaiaian  was  properly  ap- 
pointed, and  had  power  to  discharge 
the  mortgage,  and  that  his  limiteid 
powers  had  Doen  strictly  pursued,  be- 
Ibre  the  infants  can  be  prejudiced  bj 
his  acts.  tb 

See  SuRROOATE,  31  to  34. 


H 


HIGHWATS. 

1.  The  aet  relative  to  highways  and 
bridra  (1  A  8.  515,  ^  ft)  pwviding 
Ibr  toe  assessment  of  the  damages  of  I 


the  owner  of  land  Ihnragh  nUeh 
highways  are  laid,  ii  to  be  eonilnHd 
in  connection  with  the  act  which  n- 
thorizes  the  electon  of  the  town  to 
permit  cattle,  horses  and  sheep  to  gp 
at  lar^e  on  the  highway.  Qnfin  t. 
Marttnj  S97 

3.  The  damages  assessed  to  the  owner, 
through  whose  lands  a  highwaj  hai 
been  udd  out,  since  the  revised  itit* 
utes  took  effect,  must  be  prBsnmed  to 
be  co-extensive  viith  the  use  to  whkh 
such  road  may,  bylaw,  be  detoled; 
and,  consequently,  to  cover,  not  only 
the  easement  of  a  public  way,  but  abo 
such  right  of  pasUire  by  calUe,  hona 
and  sheep,  as  the  said  statotei  antlto- 
lize  the  electors,  at  their  amraal  town 
meeting,  to  permit  H 


3.  A  person  travelling  on  a  public  ^ 
way,  which  has  become  foondriooi 
and  impassable,  has  a  lifhttoranofe 
enough  of  the  fences  in  the  adjoimng 
close,  to  enable  him  to  pan  annnd 
the  obstruction,  doing  no  unoecemiy 
injury ;  but  he  becomes  a  treapawr 
if  he  tears  away  other  feocei,  and 
tramples  down  the  herbage  in  other 
parts  of  the  close.  WiUumt  v.  Sdj- 
ford,  309 

4.  Where  in  an  action  of  trespaai  fun 
clausumfregU^  the  defendant  ionfo 
under  an  act  providing  for  the  «»• 
struction  and  alteration  of  a  highway, 
alledging  that  he  did  the  aeU  con- 
plained  of,  l^  the  direction  of  theoon^ 
missioners  named  in  the  act,  and  fiir 
the  purpose  of  altering  the  road  at  the 
place  in  question,  evidence  ohowitf 
that  all  the  commissionen  met  and 
confined  together  upon  the  lohjeet 
matter  of  the  alterations,  and  aMestcd 
to  them,  and  conferred  upon  one  of 
their  number  authority  to  exoeoto 
their  determination,  and  make  sach 
alterations,  under  whose  diwctiMS 
and  instructions  the  defendant  acted, 
is  sufficient  to  sustain  the  defence 
Smith  V.  Helm^r,  ^^^ 

See  Evidence,  18. 
Pritate  Wits. 


HUSBAND  AND  WIFE. 

1.  Where  a  man,  in  contemplatiMof 
marriage,  agrees  tomakeasettlenw 
on  his  wife,  upon  his  death,  m  md- 
sidentiim  of  which  she  agraesto^ 
linq^  her  rights  in  las  pnpw 
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after  his  decease,  and  he  dies  without 
having  made  the  settlement,  the  wid- 
ow is  not  barred  of  any  rights  which 
she  might  have  asserted  if  no  such 
agreement  had  been  executed.  Bliss 
▼.  Sheldon,  152 

2.  She  may  therefore  claim  the  exempt 
articles  of  personal  property  given  to 
a  widow  by  the  statute.  i6 

3.  What  amounts  to  evidence  of  an  elec- 
tion by  a  widow  to  abide  by  an  ante- 
nuptial agreement ;  and  how  far  such 
an  election,  if  made,  is  binding  upon 
her.  ib 

4.  Where  husband  and  wife  execute  a 
deed,  and  deposit  it  as  an  escraio,  to 
be  delivered  on  the  execution  of  a 
bond  and  mortgage,  the  husband's 
consent  to  the  delivery  of  the  deed  to 
the  grantee,  without  a  performance  of 
the  condition,  will  bind  the  wife. 
Ackert  v.  PuUz,  386 

See  Marriage. 


INDICTMENT. 

1.  Under  an  indictment  for  maliciously 
cutting  and  girdling  certain  fruit  trees, 
described  in  the  indictment  as  the 
property  of  one  B.,  it  is  sufficient  proof 
of  the  ownership  of  the  property  to 
show  that  the  premises  on  which  the 
trees  stood  were  in  the  possession  and 
occupation  of  B.  at  the  time  of  com- 
mitting the  offence.  Pe<^  v.  Horr,  9 

9.  i&nd  evidence  that  B.  was  not  the  sole 
owner  of  the  premises  in  Question, 
but  was  only  one  of  several  joint  own- 
ers who  held  the  legal  title  in  com- 
mon, will  not  amount  to  a  variance 
between  the  indictment  and  the  proof. 

lb 

3.  An  indictment  for  a  conspiracy  to 
cheat  and  defraud,  must  set  forth  the 
particular  means  intended  to  be  used 
DT  the  conspirators,  to  compass  the 
auedffed  fraud.  March  and  ChdvUs 
V.  The  PeopU,  391 

See  ExciSB  Law. 


INFANTS. 

•1.  It  was  the  intention  of  the  legislature, 
by  the  statute  anthorisiog  thasale  of 

Vol.  Vn.  86 


lands  belonging  to  in&nts,  to  preserfiB 
the  ilinds  produced  from  the  sale,  in 
the  character  of  real  estate ;  in  order 
that  it  might  go  to  the  representa- 
tives of  the  infant,  who  would  have 
taken  it  as  real  estate.  ForeTnan  v. 
Pt>re7nan,  215 

2.  Under  that  statute,  the  proceeds  of 
the  sale  of  infants'  reol  estate,  are,  for 
all  the  purposes  of  distribution,  to  be 
regarded  as  real  estate,  in  case  the  in- 
fant dies  before  attaining  his  majority. 
Per  Mason,  J.  ib 

3.  And  the  statute  having  impressed 
such  proceeds  with  the  properties  of 
real  estate,  for  the  benefit  of  heirs,  its 
provisions  will  continue  to  operate 
upon  the  estate,  upon  the  death  of 
the  owner,  afler  he  becomes  of  age ; 
in  the  absence  of  any  act  or  intent, 
on  his  part,  changing  the  character 
of  the  property.  iJb 

4.  Accordingly,  where,  upon  a  sale  of 
the  real  estate  of  an  infant,  a  bond 
and  mortgage  was  given  by  the  pur- 
chaser, upon  the  same  premises,  to 
secure  the  purchase  money,  and  the 
infant  died,  after  he  attained  his  ma'^ 
iority,  being  still  the  owner  of  such 
bond  and  mortgage,  it  was  hdd  that 
the  moneys  secured  thereby  and  which 
remained  unpaid  at  the  time  of  his 
death,  belonged  to  his  heirs,  and  must 
be  distributed  amonff  them  as  real  es- 
tate, according  to  the  statute  of  des- 
cents, ib 

See  Guardian  and  Ward. 
Surrogate,  21, 22,  23,  24. 


INJUNCTION. 
See  Railroads^  1,  3, 4. 

INN-HOLDERS. 

See  Justices  of  tbe  Peace,  3, 4. 


INSOLVENT  DEBTORS. 

1.  The  bare  omission,  by  an  insolvent 
debtor,  applying  to  be  discharged  un- 
der the  two-thirds  act,  to  insert  the 
name  of  a  creditor  in  his  schedule  of 
debts,  or  the  misstatement  of  the  a- 
mount  due  any  creditor,  will  not,  alone, 
vitiate  the  discbanw.  SmdUi.Grmm, 
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9.  The  omiMion  or  tmutatement  muit 
be  inteotioDiU,  with  a  view  to  a 
^^fraudrdent  concealment ."  If  not  in- 
tentional it  will  not  be  fraudulent,  ib 

3.  The  fact  that  a  perM>n  becomes  a  pe- 
titioning creditor  of  an  insolvent,  for 
the  nominal  amount  of  a  debt  pur- 
chased by  him,  at  a  discount,  rather 
than  for  the  amount  paid  by  him,  will 
not,  per  se^  vitiate  the  discbarge,     ib 

4.  The  act  which  will  vitiate  the  dis- 
charge must  be  an  act  of  the  insolvent. 
He  must  procure  the  creditor  to  be- 
come a  petitioner  for  a  larger  amount 
than  is  in  good  faith  due  him ;  and 
this  must  be  done  in  order  to  obtain 
a  discharge.  id 

5.  Where  the  petitioning  creditor  pur- 
chased the  demand  three  or  four  years 
before  the  debtor  applied  for  his  dis- 
charge, and  there  was  no  evidence 
that  the  creditor  did  not  hold  it  as  a 
debt  against  the  insolvent,  to  the  full 
amount,  or  that  the  latter  had  any 
knowledge  of  the  circumstances  at- 
tending such  purchase,  or  of  the 
amount  paid  for  the  demand;  Held 
that  the  mere  fact  of  the  creditor  sign- 
ing the  insolvent's  petition  as  a  cred- 
itor for  the  full  amount  of  the  de- 
mand, when  he  had  purchased  the 
same  for  a  less  amount,  would  not 
avoid  the  discharge.  t^ 


INSURANCE. 

1.  The  holder  of  a  mortgage  has  an  in- 
surable interest  in  the  mortgaged 
premises.  And  the  consent  of  the 
insurers  that  a  policy  previously  is- 
sued to  the  owners  of  the  property, 
may  be  assigned  to  the  holder  of  the 
mortgage,  will  be  deemed  in  the  na- 
ture of  a  contract  with  him,  by  which 
he  becomes  insured,  to  the  amount 
which  the  assignment  was  intended 
to  secure.  T^Mou  v.  The  Kingston 
MtUual  hu.  Co.  570 


S.  And  althouffh  the  original  parties 
sured  may,  by  a  violation  of  some  of 
the  conditions  of  the  policy,  after  an 
assignment  of  the  policy  for  a  j)art  of 
the  amount  insured,  forfeit  their  rights 
to  the  residue,  they  can  not,  it  seems, 
by  any  act  of  theirs,  defeat  the  rights 
of  the  assignee,  under  the  policy,    ib 

3.  A  mere  statement,  in  a  notice  of  al- 
terations, by  the  assured,  that  a  ma- 


chine put  up  by  them  upon  the  . 
ises,  is  designed  "  for  buming*  hani 
coal,"  will  not  be  considered  as  a  cov- 
enant or  agreement  that  it  shall  ba 
used  with  Hard  coal-,  or  as  binding 
the  assured  not  to  use  other  fao) 
should  it  become  necessary,  and  it 
can  be  used  without  increasing  the 
risk.  Ob 

4.  Where  several  ownen  of  propexty  are 
jointly  insured,  a  sale  by  one  of  the 
owners,  of  his  interest  in  the  prem- 
ises, to  the  other  ownere,  is  not  soch 
an  alienatinn  of  the  property  as  wiU 
avoid  the  policy,  under  a  provinon  in 
the  act  under  which  the  insurance 
company  was  incorporated,  declaring 
that  when  any  proper^  insured  witE 
such  company,  shall  be  "  alienated 
by  sale  or  otherwise,"  the  policy  shall 
become  void.  ift 


INTEREST. 

1.  Where  a  bond  and  mortgage,  bearing 
date  March  18,  1831,  were  condition- 
ed to  pay  ''  the  just  and  full  sum  of 
$1256,50,  with  interest  after  the  first 
day  of  April  next,  in  fourteen  equal 
annual  payments  on  the  first  day  of 
April  of  each  and  every  year  after  the 
first  day  of  next  April ;"  Held  that 
the  true  reading  of  the  condition  was 
that  the  obligor  should  pay  31256^ 
in  14  equal  annual  instalments,  soch 
instabnents  to  be  paid  on  the  first  day 
of  April  in  each  year,  dec.  with  inter- 
est, oec. ;  the  meaning  of  which  was 
that  the  interest  on  each  instalment 
should  be  paid  when  the  instalment 
became  due,  and  not  before.  FYenck 
V.  Kennedy,  459 

3.  When  partial  payments  are  made  on 
a  bond  or  other  obligation,  after  the 
money  has  become  due  and  payable 
by  the  terms  of  the  instrument,  the 
day  on  which  the  payment  was  to  be 
made  is  to  be  disregarded,  in  the  com- 
putation of  interest.  The  rests  are  to 
be  made  at  the  times  when  the  paT- 
ments  are  actunilv  made ;  unless  the 
payment  should  mil  short  of  the  in- 
terest then  due,  in  which  case  the 
rest  is  to  be  made  when  the  first  pay> 
ment  is  received,  which,  taken  with 
the  previous  smaller  ones,  in  the  ag- 
gregate, exceeds  the  amount  of  inter- 
est due  at  the  time.  ^ 

3.  In  the  case  of  an  over-payment, 
which  becomes  a  partial  ojiie^Mw- 
fnent,  with  respect  to  future  instaO- 


mento,  the  amooiit  of  laeh  o^er-pay- 
ment  should  be  immediately  applied 
to  the  principal  and  interest  to  be- 
come due  on  the  next  annual  pay- 
day ;  leaving  the  interest  to  be  com- 
puted on  the  balance.  ib 

4.  Upon  a  promissory  note  in  these 
words :  "  For  value  received  I  prom- 
ise to  pay  M.  B.  or  bearer  the  sum 
of  SlOOO,  payable  in  ten  annual  in- 
stalments, with  use,  the  first  payment 
to  become  due  on  the  first  day  ofJune, 
1848,"  interest  is  payable  on  the  sev- 
eral instalments  as  they  respectively 
become  due,  and  not  annually  on  the 
whole  principal  sam  remaining  un- 
paid.   Bander  v.  Bander j  560 

5.  There  is  no  general  principle  of  law 
which  requires  the  interest  on  notes, 
bonds,  or  other  written  contracts  for 
the  payment  of  money,  to  be  paid  an- 
nually. The  time  at  which  it  is  to 
be  paid  must  depend  upon  the  agree- 
ment of  the  parties,  as  expressed  in 
the  contract.  id 


JUDGMENT. 

I.  A  judgment  does  not  lose  its  lien 
upon  real  estate,  by  the  suffering  of 
an  execution,  issued  thereon,  to  lie 
dormant  in  the  sheritf  's  hands.  Miiir 
V.  LeUck,  341 

9.  The  affidavit  required  by  the  statute 
(2  /?.  S.  373,  ^  Cfo;^  to  be  made  by  a 
judgment  creditor,  in  order  to  acquire 
the  title  of  the  original  purchaser  at 
a  sale  of  the  judgment  debtor's  real 
estate  upon  execution,  or  to  become  a 
purchaser  from  any  other  creditor,  will 
not  be  vitiated  by  an  error  in  stating 
the  amount  due  upon  the  judgment. 
If  the  affidavit  is  made  in  good  faith, 
and  is  in  proper  form,  it  is  all  the  stat- 
ute requires.  ib 

3.  An  element  made  by  the  assignee 
of  a  judgment,  with  one  of  the  judg- 
ment debtors,  whereby  he  postpones 
the  time  of  payment  of  the  amount 
due  upon  such  judgment,  vrill  not  have 
the  eiiect  to  postpone  the  lien  thereof, 
and  destroy  the  same  as  against  other 
judgments  then  existing.  i^ 

4.  If  the  holder  of  a  judgment  and  ex- 
ecution takes  a  mortgage  (torn  one  of 
the  judgment  debtors,  for  the  amount 
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of  the  jndipent,  payable .  at  a  distant 
day,  this  will  not  amount  to  a  release 
of  land  belonging  to  another  of  the 
judgment  debtors  from  the  lien  of  the 
judgment  and  execution.  ib 

5.  The  fact  of  a  judgment  creditor  hav- 
ing other  security  for  the  debt,  besides 
the  judgment,  does  not,  in  and  of 
itself,  disqualify  the  judgment  ftom 
being  the  foundation  of  the  creditor's 
right  to  redeem  under  the  statute,  (3 
R.  S.  373,  4  60.)  a 

6.  The  judgment  of  a  court  of  compe- 
tent jurisdiction,  directly  upon  ue 
point,  is  conclusive  by  way  of  plea  in 
bar  in  another  suit,  where  the  same 
matter  is  directly  in  question  between 
the  same  parties.    EMe  v.  Bingham, 

494 

7.  And  if  the  previous  judgment,  relied 
upon  as  a  bar,  is  set  up  as  such  in  the 
notice  attached  to  a  plea  of  the  gene- 
ral issue,  it  will  be  equally  conclusive 
as  if  pleaded  specially.  ib 


8.  And  where  it  appears  from  an  in- 
spection of  the  record  of  the  judgment 
in  the  former  suit,  that  the  same  matter 
in  issue  in  the  second  suit  was  directly 
in  question  in  the  former  suit ;  and  it 
also  appears  from  the  testimony  taken 
on  the  former  trial,that  evidence  was 
given,  or  att^pfld  to  be  given,  in 
support  of  the  defence  then  set  up,  by 
an  examination  of  the  plaintiff's  wit- 
ness, this  is  sufficient  to  constitute  a 
bar;  although  the  defendant  intro- 
duced no  witness  on  his  part.         ib 

9.  The  fact  that  the  proof  on  the  part  of 
the  defendant  in  the  former  suit  was 
held  Insufficient  to  establish  the  de- 
fence set  up,  is  no  evidence  that  the 
matter  in  issue  in  the  second  suit  was 
not  distinctly  passed  upon  in  the 
former  suit.  ib 

10.  The  mere  fact  that  in  the  former 
suit  another  person  was  joined  as  a 
defendant  with  the  plaintiff  in  the 
second  suit,  will  not  deprive  the  de- 
fendant in  the  second  suit  of  the  ben- 
efit of  the  former  judgment,  as  a  bar. 

U.  Where  there  is  no  question  raised, 
on  the  second  trial,  as  to  the  identity 
of  the  matters  in  controvert  in  the  two 
suits,  but  the  only  ouestion  is  as  to 
the  effect  which  ought  to  be  given  to 
the  former  judgment,  it  should  not  be 
submitted  to  the  juky  to  determine 
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whether  the  matter  in  lisae  in  the 
second  suit  was  passed  upon  in  the 
former.  ^ 

12.  Where  a  junior  judgment  creditor 
sells  the  real  estate  ot  the  judgment 
debtor  upon  his  judgment,  and  becomes 
the  purchaser  thereof,  and  receives  a 
deed  from  the  sheriff,  and  afterwards 
pays  to  the  holder  of  a  prior  judgment 
— who  has  also  sold  the  premises  upon 
his  judgment,  and  bid  the  some  in — 
the  amount  of  the  prior  judgment, 
and  takes  an  assignment  of  the  sher- 
iff's certificate  given  upon  the  latter 
sale,  the  question  whether  the  transac- 
tion between  the  parties  amounts  to  a 
purdiase  of  the  shtriff^s  certificate^  or 
to  a  redemption  wnder  the  prior  judg- 
ment^ is  one  of  fact,  depending  on  the 
intention  of  the  parties.  PenneU  v. 
Hinmany  644 

13.  Where  the  chain  of  documentary 
evidence  proving  a  valid  title  in  the 
junior  judgment  creditor  under  the 
prior  judgment,  is  complete,  the  bur- 
then of  aisproving  such  title,  and  of 
establishing,  the  tact  that  what  pur- 
ports to  have  been  a  purchase  of  the 
sheriff's  certificate  was  in  truth  a  r^- 
dempliont  rests  upon  those  assailing 
such  title.  t0 

See  DfiCBfiB. 


JURISDICTION. 

1.  Courts  of  equity  have  concurrent  ju- 
risdiction with  courts  of  law  in  cases 
of  private  nuisance.  But  it  is  not 
evexv  case  of  nuisance  which  will  au- 
thorize the  exercise  of  the  jurisdiction. 
nsk  V.  Wilder,  895 

S.  It  rests  upon  the  principle  of  a  clear 
and  undoubted  rignt  to  tne  enjoyment 
of  the  subject  in  question;  and  vrill 
only  bo  exeroised  in  a  case  of  strong 
and  imperious  necessity,  or  where  the 
rights  of  the  party  have  been  estab- 
lished at  law.  id 

3.  It  is  not  the  peculiar  province  of  a 
court  of  equity  to  construe  contracts, 
and  conveyances  of  water  powers,  or 
to  ascertain  and  define  the  quantity 
of  water  granted  or  reserved  thereby. 

ib 

4.  The  principle  upon  which  the  juris- 
.    diction  of  a  court  of  equity  rests,  in 

cases  of  water  privileges,  arises  from 


the  preventive  remedy  which  it  (an 
afford,  in  shielding  a  party  from  great 
and  irreparable  mjuiy  which  may 
threaten  nlm.  But  the  rights  alledgM 
to  be  infringed  or  threatened  most  be 
clear,  definite,  and  certain,  or  capable 
of  being  clearly  ascertained;  other- 
wise the  party  should  be  left  to  hie 
remedy  at  law.  ib 

See  ASSESSMEICT  AND  ASSBSSOKS,  1,8,3. 

Justices  op  thr  Peace,  2,  3,  4,  S. 
SuRROQATE,  1,  3,  3,  5,  6,  13, 13, 14, 
15. 


JUSTICES  OF  THE  PEACE. 

1.  A  misdirection  to  the  jury,  in  the 
charge  of  a  justice  of  the  peace,  on  a 
point  of  law  material  in  the  case,  is 
error ;  and  if  it  may  have  misled  the 
jury,  the  commonpleas  should  reverse 
the  judgment.    Ckapman  v.  F\Uer, 

3.  A  mere  license  does  not  draw  the 
title  in  question,  within  the  statute  in 
relation  to  the  jurisdiction  of  justices 
of  the  peace.    DolitiU  v.  Eddy,      74 

3.  Under  the  6th  section  of  the  4th  title 
of  the  2d  chapter  of  the  3d  part  of  the 
revised  statutes,  suspending  the  jniis- 
diction  of  justices  of  the  peace,  under 
that  title,  in  case  they  shall  become 
inn-holders  or  tavern-keepers,  in  ftct, 
after  their  election,  and  chapter  140 
of  the  laws  of  1846,  amending  that 
section,  a  justice  of  the  peace  is  not 
dis<^uaUfied  to  entertain  proceedinn 
against  a  person  for  refusing  to  won 
upon  the  road,  on  the  complaint  of  an 
overseer  of  the  highways ;  although 
such  justice  was,  at  the  time  of  his 
election,  and  when  the  proceedings 
were  had,  a  tavern-keeper.  Rice  ▼. 
MOks,  337 

4.  Those  statutes  relate,  solely,  to  the 
civil  jurisdiction  of  justices  of  the 
peaq^  under  title  4  of  the  2d  chapter 
of  the  3d  part  of  the  revised  statutes ; 
and  do  not  interfere  with  the  powers 
conferred  by  other  statutes.  ib 

5.  To  give  a  justice  jurisdiction,  and  to 
authorize  him  to  render  judgment 
against  an  absent  defendant,  there 
must  be  a  retu,m  showing  personti 
service  of  process.  Mantling  v.  JcikMk- 
son,  457 
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6.  An  entij  in  b  Juidcdhi  docket,  ai  fol- 
lows, "  Sept  1  Sums  2  pen  bv  S.  B. 
Ward  Const  11  pliT  appears"  Ac.  fbr- 
nishes  no  evidence  of  the  service  of  a 
sammons  upon  the  defendant.         ib 

7.  What  is  suflkient  proof  of  the  mate- 
riality of  a  witness,  in  a  j  iistice's  court, 
upon  an  application  u)r  a  commis- 
sion.   EaUm  V.  Nortk^  631 

8.  The  fact  that  the  party  applyinf  for 
a  commission  is  not  a  resiaent  of  the 
county  where  the  justice  resides,  and 
is  absent  therefrom,  is  a  sufficient  ex- 
cuse for  the  making  of  the  affidavit  in 
support  of  the  appucation,  by  the  at- 
torney, instead  of  the  party.  ib 

0.  Where  no  laches  is  imputable  to  a 
party  applying  for  a  commission,  and 
there  is  nothing  to  cast  suspicion  up- 
on the  application,  he  is  not  bound 
to  state  what  he  expects  to  prove  by 
the  witness  whose  testimony  he  seeks 
to  procure.  ib 


LANDLORD  AND  TENANT. 

1.  The  general  rule  is  that  anyone  who 
has  a  temporary  interest  in  land,  and 
who  makes  additions  to  it,  or  improve- 
ments upon  it,  with  a  view  to  the 
better  use  or  enjoyment  of  it,  while 
such  temporaiy  interest  continues, 
may,  at  any  time,  before  his  right  of 
enjoyment  expires,  rightfully  remove 
such  additions  and  improvements. 
P(;r  Harris,  J.  Kings.  Wilamb,^63 

2.  If  there  are  any  exceptions  to  this 
general  rule,  thev  are  limited,  it  seem.% 
to  cases  where  the  removal  of  the  ad- 
ditions or  improvements  made  by  the 
tenant  would  operate  to  the  prejudice 
of  the  inheritance,  by  leaving  it  in  a 
worse  condition  than  when  the  ten- 
ant took  possession.  ib 

3.  In  the  ease  of  letting  of  land  for  the 
purpose  of  nurturing  trees  and  plants, 
until  they  are  ready  to  be  transplanted, 
in  the  absence  of  ant  express  agree- 
ment, the  interest  of  the  tenant,  in 
the  land,  for  the  purpose  contemplat- 
ed by  the  parties,  will  be  held  to  con- 
tinue until  that  purpose  is  accom- 
plished, ib 

4.  Accordingly,  where  trees,  belonging 
ioK.6L  w.,  composing  a  partnership 


engaged  in  the  mrsdty  btiniicit,  WM^a 
planted  apon  the  land  of  W.,  one  of 
the  partners,  by  his  consent ;  held  that 
the  copartnership  had  a  right,  as 
against  W.,  to  cultivate  the  trees  un> 
til  they  were  prepared  for  transplant- 
ing, and  then,  from  time  to  time,  to 
remove  them,  as  their  business  require 
ed.  ib 

5.  And  W.  having,  after  the  trees  were 
thus  planted,  mortgaged  the  land  to 
B.,  and  it  having  been  sold,  under  4 
decree  of  foreclosure,  to  H.,  and  nei- 
ther the  mortpagee  nor  the  purchaser 
being  entitled  to  protection  as  bona 
i&de  purchasers  without  notice  -,  Meld 
that  K.  might  enforce  his  rights 
against  them,  to  the  same  extent  as 
he  might  have  done  against  W.,  had 
the  title  to  the  land  still  remained 
vested  in  him.  ih 

6.  Beld  alsoj  that  the  trees  which  had 
been  planted  by  the  partnership  upon 
the  land  of  W.  still  remained  liable  for 
the  payment  of  the  debts  of  the  part- 
nership, and  for  angr  bffance  fotind 
due  to  K.  upon  the  Anafadjustment 
of  the  partnership  accounts.  ib 

See  Use  and  Occupation. 


LEASE. 

1.  A  lease,  although  'for  a  term  com- 
meocing  in  fiUurOj  passes  a  present 
interest  in  the  term,  to  the  lessee. 
CroswellY.  CranCj  191 

2.  The  making,  signing  and  tendering  a 
lease  to  a  tenant,  by  the  lessor,  is  not 
a  leasing  or  writing,  within  the  stat- 
ute of  frauds,  if  the  lease  does  not 
follow  the  parol  contract  between  the 
parties,  and  the  lessee  refuses  to  ac- 
cept the  same.  ib 

See  Agreement. 


LETTERS  PATENT. 

1.  A  distinction  exists,  between  a  party 
claiming  the  possession  of  land  with- 
out any  color  of  title,  and  one  who 
has  established  a  title  in  himself, 
whose  rights  are  attempted  to  be  sab- 
verted  through  a  conveyence  emanat- 
ing from  the  officers  of  the  govern- 
ment, under  the  provision  of  a  statute. 
ParmeUe  v.  Omcego  and  Syracuse 
Railroad  Companyf  509 
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9.  In  the  latter  caie,  the  party  nlying  on 
•uch  a  conveyance,  muBt  prove  all 
the  previous  steps  necessary  to  confer 
on  the  officer  the  power  of  sale.  But 
as  against  a  party  who  shows  no  color 
of  right  in  himself,  and  even  when  he 
shows  a  title  from  the  state,  of  a  junior 
date  to  that  conveyed  by  letters  pa- 
tent, such  letters,  under  the  seal  of 
the  state,  are  conclusive  until  thej 
have  been  repealed.  tb 

3.  It  is  only  when  the  letters  patent  are 
vtfid  on  their  face,  bv  reason  of  being 
issued  contrary  to  law,  or  where  the 
grant  is  of  an  estate  contrary  to  law — 
as  against  the  prohibition  of  a  statute 
— that  such  grant  will  be  held  void  in 
a  collateral  proceeding.  ib 

4.  By  the  act  of  April  12,  1848,  author- 
izing the  commissioners  of  the  land 
office  to  lay  out  into  lots,  and  sell 
"such  portions  of  the  Onondaga  salt 
springs  reservation  as  are  not  occupi- 
ed for  the  manufacture  of  salt,  and 
which  tkey  shaU  deem  unsuUedfor  that 
pwrpose.  the  commissioners  are  made 
the  judges  of  the  character  of  the 
lands ;  and  when  they  have  decided 
upon  that  question,  by  directing  a 
sale  of  a  specified  portion  of  such 
lands,  and  a  purchaser  has  paid  his 
money  into  the  treasury  and  received 
his  patent,  the  people  can  not,  in  an 
action  of  ejectment,  alledge  that  the 
grant  is  void,  Vithout  restoring  the 
purchase  money.  Nor  can  third  per- 
sons do  it,  who  have  no  interest  in  the 
question.  id 

5.  In  a  collateral  proceeding  by  an  eject- 
ment, the  people  would,  under  such 
circumstanoes,  be  estopped,  by  the  re- 
ceipt of  the  purchase  money,  and  their 
own  record  of  conveyance.  And  no 
private  person  could  sustain  such  a 
suit,  either  in  law  or  chancery,  vrith- 
out  restoring  the  money  he  had  re^ 
ceived.    Per  Gridley,  J.  ib 

6.  Where  the  commissioners  of  the  land 
office  have  directed  a  sale  of  a  portion 
of  the  lands  in  the  salt  springs  reser- 
vation, and  a  patent  has  been  issued 
to  the  purchaser,  evidence  that  such 
lands  were  in  fact  well  suited  for  the 
manufacturc  of  salt,  is  not  admissible, 
to  prove  that  the  commiMioners  have 
judged  erroneous,  or  acted  corrupUy, 
and  that  therefore  the  grant  is  void,  ib 

See  AOREEUBNT. 


LICENSE. 


See  AoREESfSNT,  5. 

Justices  of  the  Peace,  % 
Vendor  and  Pcrchabex,  7, 8. 


LIEN. 

1.  Finding  property,  sunk  in  Uie  chui- 
nel  of  a  nver,  and  saving  and  felto^ 
ing  it  to  the  owner,  is  to  be  Rgenkd 
as  the  ordinary  case  of  finding  the 
lost  property  of  another  and  iDcarriDg 
labor  and  expense  in  replacing  it  in 
his  possession.  The  finder  has  no 
lien  for  salvage,  either  at  common  Uw 
or  by  statute.    Baker  v.  Hoag,    113 

3.  Yet  the  finder  may,  by  the  agnmaU 
of  the  owner,  become  entitled  to  a  lien 
upon  the  property,  for  his  labor  and 
expenses  in  rescuing  it  ^ 

3.  Thus,  if  the  owner  of  propeity  kst 
has  ofi*ered  to  any  perron  wno  anoold 
find  and  restore  it,  a  reasonable  com- 
pensation for  his  trouble  and  eipenae, 
and  a  person,  relying  upon  raeh 
promise,  undertakes  to  secure  tbeprop- 
erty,  and  does  in  fact  rescue  it,  and  u 
ready  to  deliver  it  to  the  owner,  open 
being  paid  for  his  labor  and  expenaa, 
he  is  entitled  to  receive  his  campema- 
tion  before  he  parts  with  the  pone*- 
sion  of  the  propierty.  ^ 

4.  The  party  performing  such  aerTieei 
upon  property,  at  the  request  of  the 
owner,  becomes  a  bailee  for  hire,  and 
as  such  has  a  lien  upon  the  thing  it* 
self,  for  the  amount  of  his  oompeS' 
sation.  ** 

See  Execution. 
Judgment. 


LIMITATION  OF  ESTATES. 
See  YfiLLf  4,  5. 

LIMITATIONS,  STATUTE  OP. 

A  promise,  made  since  the  code  of  18» 
took  efiect,  to  pay  a  debt  which  wai 
barred  by  the  statute  of  limiUtioDi 
before  the  code  went  into  operation, 
will  not  revive  the  cause  of  action, 
unless  such  promise  be  iownttoc. 
subscribed  by  the  party  to  be  chaijej 
thereby.     Wadswarth  v.  7%rM,  i» 
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MARRIAGE. 

Effect  of  a  marriage  contracted  in 
France,  under  the  dolal  system^  upon 
the  rights  of  the  husband  in  the  prof)- 
erty  of  the  wife,  in  case  of  his  survi- 
ving her.     VaU  v.  Vail,  2% 

MORTGAGE. 

1.  W.,  one  of  two  mortgagors,  by  an  ar- 
rangement with  P.,  the  other,  assumed 
the  payment  of  the  mortgage  debt, 
and  thereupon  executed  a  new  mort- 
gage upon  the  same  and  other  prem- 
ises to  C.  the  holder  of  the  original 
mortgage,  which  new  mortgage  was 
given  to  secure  an  individual  debt  of 
w.  and  also  the  balance  due  upon 
the  joint  mortgage.    The  ioint  mort- 

fage  was  not  extinguished,  but  was 
ept  alive  as  a  collateral  security  to 
the   second    mortffage.      W.    subse- 
quently assiffrfed  nis  property  to  as- 
ngnceii,  for  the  benefit  of  his  creditors. 
The  assignees  advertised  the  mortga- 
ged premises  for  sale,  and  sold  it  tree 
nom  incumbrances,  M.  becoming  a 
purchaser  of  a  portion  thereof.    By 
an  arrangement  between  M.  and  C. 
and  the  assignees,  the  sum  due  upon 
the  second  mortgage  was  then  secured 
by  M.  to  C,  the  owner  thereof,  which 
security  C.  received  in  payment  of  the 
new    mortgage,    and    receipted   the 
amount  to  the  assignees.    G.  then  as- 
signed the  original  mortgage  to  M. 
On  a  bill  by  M.  to  foreclose  the  ori- 
ginal morlgaffe,  Held^  1.   That  the 
arrangement  between  M.,  0.  and  the 
assignees,  for  securing  to  G.  the  pay- 
ment of  the  second  mortgage,  amount- 
ed to  a  payment  and  saiisfa/Mon  of 
that  mortgage.    3.  That  by  the  pay- 
ment of  the  amount  due  upon  the 
second  mortgage,  the  original  mortr 
gage  was  substantially  paid  to  G.  and 
satisfied,  and  became  fimdus  ojficuf ; 
and  that  G.  had  no  power  to  transfer 
it,  as  a  subsisting  security,  so  as  to 
authorise  M.,  the  assignee,  to  file  a 
bill  to  foreclose  it.  McOivenv,  Whee- 
loek,  33 

S.  Although  equity  will  sometimes  keep 
alive  n  mortgage  which  has  beensnth- 
stantially  satiwed.  yet,  whenever  this 
is  done,  it  is  for  tne  advancement  of 
justice,  and  never  to  aid  in  the  perpe- 
tration of  a  fraud  through  the  forms 
of  law.    Per  Qridlet,  J.  ib 

Sie  GuARDUN  iin>  Ward. 

ImURANCE. 


N 


NEW  TRIAL. 


1.  A  new  trial  should  never  be  grafted 
on  the  ground  that  the  verdict  is 
against  the  weight  of  evidence,  unless 
the  verdict  is  clearly  against  evidence. 
Fleming  v.  HoUeniaay  371 

3.  In  general,  after  a  jury  has  passed 
upon  conflicting  evidence,  the  court 
mil  not  interfere  with  their  verdict,  on 
the  ground  of  its  being  against  the 
weignt  of  evidence.  ib 

3.  A  new  trial  will  not  be  granted,  on 
account  of  newly  discovert  evidence, 
if  the  evidence  is  only  material  to  im- 
peach or  contradict  witnesses  sworn 
on  the  former  trial ;  nor  where  the 
evidence  is  merely  cumulative.         tb 

4.  Nor  vrill  it  be  granted  upon  the  affi- 
davit of  a  person  whose  testimony  is 
impeached,  by  the  opposing  affidaiats ; 
or  upon  his  testimony,  taken  in  con- 
nection with  the  plaintiff's  afiSdavit, 
showing  his  materiality.  ib 

5.  Neither  will  a  new  trial  be  granted 
for  the  purpose  of  affording  a  party 
an  opportunity  to  introduce  as  a  wit- 
ness, a  person  thus  impeached.        ib 

6.  The  want  of  recollection  of  a  fact, 
which  by  due  attention  the  party 
might  have  remembered,  is  not  a 
ground  for  granting  a  new  trial.     i6 

See  Referee,  5. 


NOTIGE. 
See  Bills  of  Exchange,  3,  7,  13l 

NUISANGE. 

See  Jurisdiction,  1,  3, 
Railroads,  1,  3. 


o 


ONONDAGA  SALT  SPRINGS 
RESERVATION. 

See  Agreement,  16. 

GONSTITUTIONAL   LaW,  6,  7,  8. 

Letters  Patent,  4, 5,  6. 
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ONUS  PIbOBANDI. 

See  JuDOBiENT,  13. 

pRlCTICfi,  11. 


OPINIONS  OP  WITNESSES. 

i.  A  witneM  can  not  be  allowed  to  give 
his  opinion  as  to  the  amount  of  dam- 
ages sustained  by  a  part^,  in  conse- 
({uence  of  a  mill  lying  still.  But  if, 
in  answer  to  a  question  as  to  his 
opinion,  the  witness  only  states  facts, 
error  will  not  lie.  DoUttley.  Eddy^  74 

8.  On  a  question  as  to  the  mental  capa- 
city of  the  ^antor  of  a  deed,  the  opin- 
ion of  an  intimate  acquaintance,  not 
a  medical  man,  as  to  the  condition  of 
the  grantor's  mind,  is  competeiU  when 
connected  with  facts  and  circumstan- 
ces within  his  knowledge,  and  dis- 
closed by  him  in  his  testimony,  as  the 
foundation  of  his  opinion.  Hand,  J. 
dissented.    Culver  v.  Haslam^      314 

3.  The  value  and  force  of  the  opinion 
depend  on  the  general  intelligence  of 
the  witness;  the  grounds  on  which 
it  is  based  ;  the  opportunities  he  has 
had  for  accurate  or  full  observation ; 
and  his  entire  freedom  from  interest 
and  bias.  ib 

4.  Other  cases  where  opinions  are  ad- 
missible, stated  and  explained.         ib 

5.  The  general  rule  is  that  witnesses 
must  speak  to  facts,  and  that  mere 
opinions  are  inadmissible.  ib 


PAaTNBRSHIP. 


ORPEBr. 
See  PowBR,  3, 4,  6. 


PARTIES. 

See  Partition. 

PARTITION. 

1.  Who  are  necessary  partSes  to  a  bill 
forapartiliaiil  VaaiMnctrker  y.  Vim- 
derwerkeTj  221 

2.  When,  imd  qh  wM  team,  bills  for 
partition  may  be  aiseoded.  ib 


1.  Property  belonging  to  a  copaitner- 
ship  is  not  liable  for  the  debU  of  the 
individuiU  members  of  the  finn,  unfil 
the  debts  of  the  firm  have  all  been 
paid.    LsUch  v.  Corr,  341 

See  Landlord  and  Tenant,  i,  d,  6. 
Surrogate,  18,  19, 20. 


PAYMENT. 

See  MoRTQios. 


PLANK  ROADS. 

1.  It  is  no  objection  to  the  validitT  of  a 
subscription  to  the  capital  stock  of  a 
plank  road  company  that  it  wai  nude 
upon  a  separate  paper,  which  onlj  a 
portion  of  the  stockfaoMen  had  lab- 
scribed;  there  having  been  wrenl 
similar  papers  used,  in  lien  of  the 
books  required  by  the  act  to  be  opened 
in  different  places  for  subscriptiooi. 
T%e  ffamiUon  and  DemsviiU  Pled 
Road  Co.  V.  Rice,  157 

2.  Nor  is  it  any  objection  to  the  validitj 
of  such  a  subscription,  or  to  the  right 
of  the  company  subsequently  organi- 
zed to  maintain  an  action  upon  it, 
that  at  the  time  it  was  made,  then 
was  no  company  in  existence.       Hi 

3.  All  the  cases  which  have  held  aub- 
scriptions  of  stock  void  are  baaed 
either  upon  the  supposed  want  of  itf- 
cessary  parties  to  the  agreement:  of 
asujficient  consideration  to  opbold 
it ;  or  of  a  sufficient  promise  expK*- 
ed  in  it    Per  Gridley,  J.  «* 

4.  In  the  case  of  monep  nibacnbed  ibr 
charitable  purposes— ^bnciog  do- 
nations for  religiouB  and  Uteraxy  in- 
stitutions— ^it  has  been  held  that  there 
is  no  necessity  of  a  perwnal,  Decooi- 
ajy,  benefit  to  be  derived  hjrtaeiiib- 
scriber.  But  in  the  case  of  a  lup^ 
fiusturing,  or  plank  road,  or  taispike, 
or  money  corporation,  the  role  is^ 
ferent.  The  advantage  to  bs  deri^ 
Aom  beins  a  member  of  such  a  ooib* 
pan;^,  andc^f  the  eonseqnent  luht  to 
participate  in  the  pecumairdivideDdi, 
M  a  positive  benefit)  and  whoa  the 
agreement  eeenres  that  advantag*  to 
the  subseriber,  the  objectioa  of  a 
want  of  coBaidflratioa  mb  not  ^ 
made,  withsnr*—  ^ 
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6.  Where  an  agreement,  by  which  the 
parties  thereto  promise  to  take  speci- 
fied portions  or  stock  in  a  nroposed 
plank  road  company,  not  only  Dears 
upon  its  face  the  evidence  of  a  con- 
sideration, founded  on  the  pecuniary 
advantage  of  membership,  but  also 
upon  the  mutual  promines  of  the  sev- 
eral subscribers,  such  mutual  prom- 
ises constitute  the  consideration .  And 
if  the  promise  is  Cb  pay  the  subscrip- 
tions, to  the  corporation  to  be  there- 
after organized,  the  fact  that  the  prom- 
ise is  to  pay  a  third  party,  can  not  be 
successfully  urged  in  defense  to  an 
action  by  the  company,  against  a 
subscriber,  to  collect  the  calls  upon 
his  stock.  ib 

6.  Although  an  nmement,  to  take  stock 
in  a  plank  road  company  proposed  to 
be  organized  under  the  general  plank 
road  act,  contemplates  a  company 
whose  capital  stock  shall  be  a  specified 
sum,  a  suDscription  to  the  full  amount 
named  is  not  a  condition  precedent  to 
the  right  of  the  company  to  recover 
upon  such  agreement  ib 

7.  And  where  a  subscriber  agreed  to  be- 
come a  member  of  a  propped  compa- 
ny, as  soon  as  the  amount  of  stock 
required  bj  the  plank  road  act  should 
be  subscribed,  and  to  pay  the  amount 
of  his  subscription  when  the  compa- 
ny should  be  organized;  Held  tnat 
as  soon  as  stock  to  the  amount  of 
S500  for  every  mile  of  the  road  war 
subscribed,  and  five  per  cent  paid  in, 
and  the  company  organized,  hs  was 
liable  to  be  sued  by  the  company  for 
the  installments  due  uponhi«subw;ri|>- 
tion.  ib 

6.  A  subscription  to  tb«  articles  of  asso- 
ciation of  a  plank  road  company  is 
not  an  act  indispensable  to  member- 
ship in  the  crmpany.  ib 

9.  A  snbscri]pcion  to  any  legal  and  Talid 
initrum#nt,  by  which  a  party  engages 
to  became  a  member  of  a  company, 
when  oi]gantzed,  and  to  pay  a  given 
sum,  which  is  to  be  a  partof  the  cap- 
Hal  stock,  followed  up  by  an  scceptp 
anee  of  a  certificate  for  the  stock,  will 
make  such  subscriber  a  member  of  the 
corporation.  ib 

10.  The  acceptance  of  a  stock  certificate 
is  a  waiver  of  any  informality  that 
may  have  intervened,  sh'^rt  of  an  ab- 
solute defect  of  jurisdiction.  ib 

U.  And  such  acceptance  of  a  certificate 
will  lay  a  Jbundatinn  ftr  a  raooTeix 
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against  the  snbseriber,  by  the  eompft* 
ny,  for  the  amount  of  the  stock  snh* 
scribed,  under  a  count  for  money 
paid.  w 

12.  When  a  deviation  of  the  site  of  a 
plank  road  from  the  route  prescribed 
m  the  articles  of  association,  will  ba 
considered  allowable,  under  a  fair  in- 
terpretation of  the  word  **near"  and 
as  oeing  within  the  discretion  of  the 
company.  ib 

13.  When  a  plank  road  company  hat 
erected  its  toll  gates  within  the  dis- 
tances authorized  by  law,  and  has 
fixed  the  rates  of  toll  at  the  several 

{^ntes  at  an  amount  not  exceeding  the 
egal  rates  for  the  entire  distance,  and 
for  the  distances  between  the  several 
gates,  it  may  lawfully  exact  the  full 
toll  thus  fixed,  at  a  particular  gate ; 
notwithstanding  the  traveller  may 
not  have  travelled  upon  the  road  a  dis- 
tance which,  at  the  established  rate 
per  mile  actually  travelled,  would 
amount  to  snch  toU.  MaUory  v.  Aim- 
ti%^  €96 


PLEADING. 

1.  General  rviet. 

1.  Although  the  forms  of  pleading  preTi- 
ousl^  in  use  are  not  now  applicable, 
particularly  as  to  the  classification  of 
actions,  yet  the  manner  of  stating  the 
claim  or  defense,  as  required  by  the 
code,  with  that  exception,  and  that  of 
certain  formal  parts,  still  remains. 
The  pleader  may  use  his  own  lan- 
guage ;  but  the  pleadi  ng  must  contain 
fhe  necessary  matter,  and  it  must  be 
stated  in  an  intcllifrible,  issuable  form, 
capable  of  trial.  Per  Hand,  J.  Bofyce 
y.  Drown^  80 

%  Facts  must  still  be  set  forth  accord- 
ing to  their  legal  effect  and  operation, 
and  not  the  mere  evidence  of  those 
facts ;  nor  arguments ;  nor  infer- 
ences ;  nor  matter  of  law  only.  Per 
ISand,  J.  ib 

3.  Nor  should  pleadings  be  hypotheti- 
cal ;  nor  in  tne  alternative ;  nor  des* 
titute  of  troth  and  certainty.  Fer 
Hans,  J.  ib 

4.  As  a  general  rule,  a  pleading,  to  ba 
ffood  by  the  settled  principles  of  plead* 
log  as  mrtdified  bj  the  code,  mml 
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•Ute  the  -fteto  coiiatitatiiig  a  legal 
caiue  of  action,  orffroand  of  defense. 
And  these  shoold  qe  Hi  forth  in  a 
plain,  direct,  definite,  certain,  and  tra- 
versable manner,  and  according  to 
their  Ipgal  effect.  ib 

5.  Any  qymber  of  facts  constituting  one 
cause  of  action,  or  one  defense,  may 
be  combined ;  but  each  cause  of  ac- 
tion, and  each  defense,  should  be 
stated  separatefy,  so  as  to  be  capable 
of  trial.  '  ib 

6.  Under  the  prepent  sTsten^,  it  is  intend- 
ed to  confine  Uie  pleadings  to  a  sim- 
ple statement  of  facts.  Neither  the 
evidence  by  ^hich  the  facts  alledged 
are  to  be  established,  i^or  the  legal 
conclusions  to  be  derived  from  4uch 
facts,  can  properly  be  stated.  Per 
Habris,  J.    Riissell  v.  Clapp,       482 

3.  Dedaraiumj  or  eompUUnl. 

7.  A  declaration  in  replevin,  in  the  cepU^ 
must  show  a  wrongful  taking.  But 
it  is  sufficient  to  alledge  that  the  de- 
fendant took  the  property  of  the  plain- 
tiff, and  uniustly  detains  the  same. 
Such  an  allegation  imports  a  tortious 
taking.     Chiids  v.  HaH,^  370 

8.  If  a  complaint  does  not  state  facts 
suflicient  to  constitute  a  cause  of  ac- 
tion, the  defect  vrill  not  be  WAived  by 
the  omission  of  the  defendant  to  <)«. 
mur,  for  that  cause.  Rapier  v.  Clark^ 

531 

9.  But  for  such  a  defect  in  substance, 
in  the  complaint,  the  defendant  may 
appeal  from  the  judgment,  to  the  gen- 
eral term.  '        id 

10.  In  an  action  upon  a  bond  gifei^  up- 
on the  arrest  of  a  party  uppn  an  at- 
tachment issued  for  a  contempt  of 
court,  the  plaintiff  should  state  and 
show,  in  his  coniplaint,  his  connection 
with,  and  relation  to,  the  attachment 
proceedings,  and  how,  and  to  lyhat 
eJTtent,  he  was  aggrieved  by  the  acts 
of  the  delendant.  ib 


11.  The  order  of  the  court,  for  the  pros- 
ecution of  such  a  bond,  only  oper- 
ates as  an  assignment  to  the  aggrieved 
party }  and  the  fact  that  the  peieon 
bringing  the  action  ii  the  aggrieved 
party  must  be  averred  in  the  com- 
plaint, and  proved  upon  the  trial  ib 
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3.  PUOjOrmuwer. 


13.  A  plea  in  bar,  containing  matter  in 
abatement,  is  bad  on  general  demll^ 
rer.    Stone  v.  MUltr^  38S 

13  A  plea  alledging  the  pendency  of  a 
former  suit,  coomienced  by  the  d^ 
fendant  against  the  plaintiff, »  afiia 
of  trespass  on  ike  cose,  in  which  th« 
present  plaintiff  had  set  off  the  lane 
identical  demand  sued  on,  in  the  stt- 
ond  suit,  is  demurrable.  ib 

14.  Requisites  pf  an  answer,  nnder  the 
code  of  1848,    Boyce  v.  Brovn^     80 

15.  Section  129  of  the  code  of  1848  (cor- 
responding with  (  150  of  the  ameoded 
coue,)  is  a  statutory  inbibittoDagiimt 
duplicity,  in  stating  two  defenaa  to- 

S ether.  Each  defense,  orgroondof 
efense,  must  be  separately  stated. 
And  this,  U  seems,  appliea  to  oion 
than  one  defense  to  the  lame  cauw 
of  action,  as  well  as  to  different  d^ 
fenses  to  different  causes  of  action,  it 

16.  Method  of  pleading  a  right  of  way. 

17.  A  pert^  haying  a  private  way,  can 
not  justi^  ^ing  extra  viam,  beeaua 
the  road  m  impassable.  i^ 

18.  A  plaintiff,  by  going  to  trial  open 
the  answer  of  the  defendant,  admiti 
it  to  be  true,  so  far  as  the  matter  it 
set  out  issuably.  But  that  admisMoa 
does  not  aid  a  defect  of  sabitance,  or 
prevent  the  plaintiff  firom  taking  ad- 
vaiAage  of  it,  upon  the  trial         ^ 

19.  If  a  good  title  be  defectively  kI  out, 
it  seems  the  ^yiaLptiff  can  not,  under  the 
204th  section  of  the  code,  make  the 
obiection  on  the  %(ial.  Pat  where  the 
tide  itself,  as  set  om,  is  defective,  or 
where  in  truth  none  is  set  oot,  the 
case  is  different.  ^ 

30.  An  answer  which  alledges  that "  the 
plaintiff  who  prosecutes  the  aciioa 
IS  not  the  real  party  in  interest  there- 
in, nor  is  he  an  ejcecutor  or  admnis- 
trator,  or  a  trustee  of  an  cxpresi  Irwjt, 
or  a  person  expressly  nulnoriied  bf 
statute  to  sue  without  joining  with 
him  the  person  for  whose  benefit  the 
suit  is  prosecuted,"  is  bad  on  demn^ 
rer,  for  not  stating  the  facts  upon 
which  the  defendant  relies,  to  sustaia 
his  aUc^tion  that  the  plaintiff  has  ao 
riirhttosue.    RittsdlrMofPt    «tf 
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ftl.  A  demurrer,  in  a  eait  bjr  a  xeeeiTer, 
alledffing  that  it  does  not  appear  that 
the  plaintiff  had  any  title  to  the  note 
■aeJ  on,  ie  ininflScient,  ander  the  code 
of  1848,  to  raiee  the  queetion  ae  to  the 
plaintiff'!  riirht  to  sue  as  receiver. 
miU  V.  lavi,  204 


POSSESSION. 

1.  Bj  the  execution  and  delxrery  of  a 
deed  of  land,  the  entire  legal  interest 
in  the  premises  becomes  vested  in  the 
grantee ;  and  if  the  grantor  continues 
in  possession,  afterwards,  his  posses- 
sion is  not  that  of  an  owner  but  of  a 
tenant  of  the  grtotee*  Burkans  v. 
Van  Zandt,  91 

Si  He  will  be  regarded  as  holdinff  the 
premised  in  suMcrviency  to  his  gran- 
tee ;  and  nothinff  short  of  an  explicit 
disclaimer  of  such  relation,  and  a  no- 
torious assertion  of  right  in  himself, 
will  be  sufficient  to  change  the  char- 
acter of  his  possession,  and  render  it 
adverM  to  the  grantee.  ib 

3.  But  from  the  time  when  the  grantor 
explicitly  disclaims  holding  under  the 
grantee,  and  openly  asserts  his  title  to 
the  premises,  in  hostility  to  the  title 
claimed  under  his  own  previous  deed, 
his  possession  becomes,  ad  verse;  even 
though  he  knows  his  title  to  be  bad ; 
and  from  that  moment  the  statute  of 
limitations  will  begin  to  operate,      ib 

4.  A  party  in  possession  of  land,  claim- 
ing it  as  his  own,  under  color  of  title 
in  fee,  is  permitted  to  quiet  such  title 
by  obtaining  a  conveyance  of  an  ad- 
verse claim,  without  abandoiiing  his 
previous  claim  of  title.  ib 

6.  But  a  person  who  acquired  his  pos- 
session in  such  a  manner  as  to  owe 
allegiance  to  the  reversioners  oan  not 
set  up  an  outstanding  title  purchased 
in  by  him,  to  defeat  their  righu.      ib 

6.  A  possession  acquired  in  subserviency 
to  the  title  of  the  reversioners,  can  not 
be  defended,  as  against  them,  by  as- 
serting a  new  titto  subsequently  ac- 
quired, ib 

7.  The  general  principle  is,  that  one  in 
poesession  may  purchaM  id  an  out* 
standing  title  tor  th^  purpose  of 
strengthaning  his  owa.    Tbe  «nly 


qualifartiMi  of  this  raltt  is  that  hii 
possession  must  not  have  been  taken 
under  circumstances  which  preclude 
him  from  disputing  the  title  of  the 
party  claiming.  ib 

8.  The  qualification  of  the  rule  has  its 
foundation  in  the  law  of  estoppel, 
which  will  not  allow  a  man  to  do 
what,  in  honesty  andjood  conscience, 
hedi^^htnottodo.  /^Harris,!,  ib 

9.  But  where  a  person  enters  under  cir- 
cumstances wnich  constitute  his  pos> 
session,  in  its  very  inception,  an  ad- 
verse possession',  and  his  claim  is, 
from  the  beginning,  hostile  to  that  of 
persons  claiming  in  remainder  and  re- 
version, and  he  enters,  not  in  ifiibdr' 
dination  to  their  right,  but  in  defiance 
6f  it,  there  is  nothiilg  to  impose  upon 
him  any  obligation  to  protect  the  title 
of  the  remaindermen  and  reversioti- 
ers,  or  to  create  a  fiduciary  relatidn 
between  him  and  them.  ib 

10.  If,  therefore,  while  he  is  thus  in  pos- 
session, the  premises  ate  s6ld  for  llie 
payment  of  an  assessment,  which  is 
an  incumbrance  upon  the  premises, 
superior  to  the  rights  of  either  party, 
and  the  premises  arc  bid  off  bjr  a  third 
person,  tne  tenant  in  possession  may 
purchase  the- same  from  him,  and  take 
a  conveyanpe  thereof,  and  thus  ac- 
quire, the  title,  fbr  his  own  exclusive 
benefit  ift 


I^OWEft. 

1.  The  interest  which  will  authorize  the 
execution  of  a  power,  after  the  death 
of  the  principal,  must  be  an  interest 
in  the  thing  itself,  which  is  the  sub- 
ject of  the  power,  and  not  in  the  pro- 
ceeds or  avails  of  such  thing.  Slinigh- 
taling  V.  jifarvtn,  419 

2.  Where  there  is  merely  a  power  given 
to  a  creditor  to  receive  a  debt,  express- 
ly for  the  pttrfKMe  of  liquidating  the 
claim  of  the  creditor,  but  unaccompa- 
nied by  an  actual  assignment  of  the 
debt,  or  by  any  security  to  which  the 
power  might  have  been  ancillary,  it  is 
revoked  by  the  death  of  the  principal. 

ib 

3.  Sat  ^hete  a  person  pays  or  advances 
money  to  another,  and  takes  an  onier 
upon  a  third  person,  as  a  security  for 
the  sum  so  paid  or  advanced,  to  that 
amount  the  order  will  operate  to 
tnnafhr  the  iVukl,  and  will  become  a 
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powweoopM  wilh  ut  intimt,  which 
will  surviTe  the  ilrawer.  i^ 

4.  And  the  fact  that  the  drawer,  in  giv- 
ing the  order  it  acting  as  adminiatra- 
tor,  does  not  alter  the  principle.       ib 

5.  But  if  the  holder  of  each  order,  after 
the  death  of  the  drawer  pays  money 
to  a  creditor  of  the  drawer,  upon  the 
ftith  of  such  Older  as  a  security,  he 
does  it  without  authority,  and  in  his 
owa  wiong.  ib 


PRACTICE. 

1.  A  plaintiff,  hy  going  to  trial  upon  the 
answer  of  the  defendant,  admits  it  to 
be  true,  so  far  as  the  matter  is  set  out 
issuabiy.  But  that  admission  does  not 
aid  a  defect  of  substance,  or  prevent 
the  plaintiff  iVom  taking  advantage 
of  it  upon  the  trial.    Bayce  v.  Brown, 

80 

&  If  a  good  title  be  defectively  set  out, 
it  items  the  plaintiff  can  not,  under 
the  904th  section  of  the  code,  make 
the  objection  on  the  trial.  But  where 
the  title  itself,  as  set  out,  is  defective, 
or  where  in  truth  none  is  set  out,  the 
case  is  different.  ib 

3.  A  direction  to  a  jury  that  in  deter- 
roinini^  whether  a  letter  given  in  evi- 
dence IS  genuine,  they  may  assume 
certain  facts  stated  in  it  as  true,  and 
then  infer,  from  the  nature  of  those 
facts,  that  they  could  only  have  been 
known  by  the  defendant,  and  there- 
fore that  the  defendant  must  have 
been  the  author  of  the  letter,  is  erro- 
neous.    Crandall  v.  Clark^  169 

4.  A  jury  can  not  rightfully  assume, 
without  proof,  the  truth  of  any  state- 
ment in  a  letter  which  is  challenged 
as  a  for^ry,  and  when  the  issue  he- 
fore  the  jury  is  whether  it  is  a  forgeiy 
or  not  lb 

5.  It  is  always  a  question  for  the  c^vrt, 
to  decide,  whether  a  p^per  is  proper 
to  be  read  in  evidence  to  the  jury. 
TilUm  V.  T%e  Clinton  and  Essex  mvr 
tual  Ins,  Co.  564 

6.  The  reason  of  this  rule  is  most  em- 
phatically applicable  to  the  case  of  an 
altered  or  mutilated  instrument,  where 
the  alteration  is  of  such  a  character 
that  the  law  pronounces  the  paper  ab- 
•olqtttj  void,  until  explained*         ib 


7.  Bat  where,  fa  mek  «  case,  theplab* 
tiff  offers  evidence  which  affotdi  & 
prima  facie  ezplanaticNi  of  the  anit^ 
lation  -,  or  the  fact  of  motUation  cooms 
out  on  the  pait  of  the  defence,  after 
the  plaintiff  has  made  out  his  case,  tks 
case  should  be  submitted  to  the  jorj.  tft 

8.  A  note  made  by  two  peisoos,  sad 
signed  by  one  of  them  as  "  surety,"  ii 
inadmissible  in  evidence  under  the 
common  counts,  in  an  action  bronglit 
against  both  maken.  BaUem  v. 
Woodruff,  13 

9.  A  promissory  note  is  only  frmafedi 
evidence  of  money  lent,  or  bad  mm! 
received,  by  the  party  sought  to  be 
charged  ;  and  therefore  where  it  it 
apparent  from  the  face  of  the  note  tbat 
no  money  was  in  fact  received  by 
such  party,  the  note  vriU  not  loitaia 
the  common  counts.  ib 

10.  The  word  "  surety,"  anpended  to  the 
name  of  one  of  the  maken  of  a  note, 
is  not  inconsistent  with  the  idea  that 
money  was  received  by  the  other  ma- 
kers ;  but  it  does  repel  all  presump- 
tion that  the  swrety  received  it  And 
therefore,  as  a^gainst  Atm,  the  note  fQ^ 
nishes  no  evidence  of  money  eitber 
lent  to,  or  received  by,  the  party,  eou 
to  support  the  common  counts.       \b 

11.  The  plaintiff,  on  the  20th  of  Aagoit, 
1845,  received  from  the  defeDdant 
$10,000  on  account,  but  gave  the  de- 
fendant no  credit  for  $1500,  parcel  of 
that  sum,  although  the  plaintiff  made 
use  of  the  $1500  soon  after  it  was  re- 
ceived. In  an  action  by  the  plaiotiff 
to  recover  the  balance  of  an  aoconnt 
cl  Aimed  to  be  due  from  the  defendant ; 
Heltl  that  the  onus  of  accooBting  for 
the  $1500,  and  explaining  howitwaf 
applied,  lay  upon  the  plaintiff,  not- 
withstanding an  account  correflt  of 
the  dealings  between  the  parties^  pro- 
duced by  the  plaintiff  on  tbe  trial, 
which  was  silent  as  to  the  $1500,  wai 
received  in  evidence  by  consent  of  tbe 
defendant's  counsel,  "  subject,  bow- 
ever,  to  explanation  by  witnesaea  on 
either  side  f  and^t  was  agreed  tbat 
said  paper  was  "  to  be  evidence  on  aU 
points  where  it  was  not  contradicted 
by  other  testimony,  and  was  notilae'f 
to  be  evidence  wherein  contradicted. 
Goldsmid  v.  The  Lewis  CounifBojA, 

13«  BeU  also,  that  under  the  agreeDent 
made  upon  the  trial,  the  aocoantol^ 
rent  waa  only  to  be  ragaided  as  ^rw« 
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fteU  tvidanoe  as  to  aU  matten  of  m- 
coont  ttatotl  in  it ;  that  it,  that  the 
eatriea  of  advances  and  xeceipte  of 
moneys  stated  theiein  were  correctly 
charged ;  not  that  such  acoonnt  was 
to  be  deemed  perfect,  and  as  contain- 
ing ail  the  credits  that  shouU  be  al- 
lowed to  the  defendant  ib 

See  ATTiCBMENT. 

New  Trial. 


PRESUMPTION. 

1.  The  ordinary  presumption  that  a 
public  officer  has  done  his  daty  should 
never  be  allowed,  to  sustain  a  vital 
jurisdictional  fact.  But  where  the 
fact  that  on  an  application  to  a  sur- 
rogate for  an  order  to  sell  the  real 
estate  of  a  decedent,  a  ffuardian  was 
appointed  for  the  infant  heirs,  is  made 
out  independently,  and  without  the 
aid  of  such  presumption,  the  question 
being  only  as  to  tbe  time  when  it  was 
done,  and  the  nroof  showing  it  might 
have  been  maue  in  proper  time,  the 
law  will  presume  that  the  appoint- 
ment was  made  the  requisite  time  be- 
fore tbe  parties  in  interest  were,  by 
tbe  order,  to  show  cause  against  the 
sole.    Sheldon  v.  Wrig/U,  39 

3.  When  conveyances  will  not  be  pre- 
mmed,  although  there  has  been  a  pus- 
session  for  more  than  thirty  years. 
Wilcox  V.  RandnU,  633 


PRINCIPAL  AND  AGENT. 

1.  Giving  to  an  agent  unlimited  power 
to  sell  an  article,  without  restrictions, 
embraces  the  power  to  do  what  is 
ordinarily  done  upon  such  saleH:  to 
wit,  to  speak  of  the  quality  and  con- 
dition ot  the  article  sold,  and  to  con- 
tract with  reference  to  its  quality  and 
condition.  Per  Mason,  J.  ScoU  v. 
McGrath,  &3 

3.  The  rule  is  very  different,  however, 
where  the  principal  restricts  the  pow- 
er of  his  special  agent  upon  that  sub- 
ject. In  such  case  the  restrictions 
must  be  strictly  pursued,  or  the  em- 
ployer will  not  be  bound.  ib 

3.  Aoconlin^ly,  where  the  owner  of  a 
horse  employed  a  person  to  sell  the 
same,  or  to  ezchan^  him  for  another 
hom  suitable  for  staging,  and  the 
agent  exchanged  the  hone  for  a  span 


of  ponies  not  suitable  ibr  staging,  at 
the  same  time  warranting  the  horse 
exchanged  by  him ;  it  was  keld^  in  an 
action  againat  the  principal  upon  the 
warranty,  that  he  was  not  liable,    ib 

See  GumoiAit  and  Ward,  3. 


PRINCIPAL  AND  SURETY. 

1.  A  judgment,  rendered  agniinst  a  sure- 
ty in  a  bond  as  well  as  tne  principal, 
for  an  amount  exceeding  the  penalty, 
is  erroneous.    Rayner  v.  Clark,    581 

2.  The  liability  of  a  surety  is  limited  in 
amount,  by  the  penalty  of  his  bond  ; 
and  he  can  in  no  event  become  liable 
for  a  greater  amount.  ib 

See  CoRPOBATiON,  7. 


PRIVATE    WAY. 

1.  The  grantee  of  a  T^ica!€  wa^,  which 
has  become  foundrums  and  impassa- 
ble, can  not,  without  beinj;  a  tres- 
passer, go  on  the  adjoining  close,  and 
thus  pass  around  the  obstruction. 
irUUanis  V.  Safford,  309 

3.  The  rule  is  the  same,  where  the  owner 
of  the  close  through  which  the  private 
way  passes,  caused  the  obstruction,  ib 

3.  It  seems  that  the  only  remedy  for  the 
owner  of  the  way  is  to  remove  the 
obstruction  and  to  prosecute  for  dam- 
ages, ib 

4.  There  is  no  distinction,  with  respect 
to  the  right  of  passing  extra  vtam, 
between  a  private  way  by  grant  and 
a  pr irate  way  ex  necessitate,  after  the 
latter  has  once  been  selected  or  as^ 
signed.  id 

5.  The  same  rule  applies  to  a  private 
way  by  prescription,  that  controls  in 
the  case  of  a  grant.  ib 


PROMISSORY  NOTES. 

1.  A  note  ipade  by  two  persons,  and 
sij^ned  by  one  of  them  as  *'  surety  " 
is  inadmissible  in  evidence  under  the 
common  counts,  in  an  action  brought 
against  both  makers.  Bakom  v. 
WiMHiruf,  13 
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91 A  promifiofy  note  ii  imly  prima  fade 
evidence  of  money  lent,  or  had  and 
Teeeived,  by  the  party  eoaght  to  be 
charged;  aiid  therefore  where  it  is 
apparent  from  the  face  of  the  note, 
that  no  moncT  wae  in  fact  received  by 
•och  party,  the  note  fHU  not  sdatoin 
the  common  coants.  ib 

3.  The  word  "  rarety,"  appended  to  the 
name  of  one  of  the  maken  of  a  note, 
is  not  inconsistent  with  the  idea  that 
money  was  received  by  the  other  ma- 
kers ;  bat  it  does  repel  all  presamp- 
tion  that  the  surf /y  received  it.  And, 
therefore,  as  against  Aim  the  note  fur- 
nishes no  evidence  of  money  cither 
lent  to,  or  received  by,  the  party,  so  as 
to  support  the  common  counts.       ib 

4.  Where  a  note,  not  negotiable,  is  in- 
dorsed by  the  payees,  generally,  such 
indorsement  does  not  amount  to  a 
gMararUy,  it  seems.     While  v.  Ijtw^ 

204 

6.  In  such  a  case  the  payees  may  be 
treated  as  indarsers ;  and  where  that 
can  be  done,  it  seems  the  holder  has 
no  option  to  proceed  against  them  as 
guarantors.  ib 

6.  In  a  suit  upon  a  note  thus  indorsed, 
against  the  makers  and  indorwrs,  pre- 
sentment of  the  note  by  the  owner 
need  not  be  averred.  ib 

7.  An  action  will  not  tie  upon  such  a 
note,  by  the  indorsee,  against  the  ma- 
kers and  indoners  jointly.  ib 


PURPRESTURE. 
Ste  Railroads,  8. 

R 

RAILROADS. 

1.  By  an  act  of  the  legislature  the  Hud- 
son River  Railroad  Company  was 
authorized  and  empowered  to  con- 
struct a  railway  between  the  cities  of 
New- York  and  Albany,  commencing 
in  the  city  of  New- York,  with  the 
consent  of  the  ciorporation  of  New- 
York  ;  and  the  directors  were  author- 
lied  to  locate  such  railroad  on  any 
of  the  streets  or  avenues  of  the  city 
of  New- York  westerly  of,  and  inclu- 
ding, tba  Eighth  avenue,  and  on  or 


westerly  of  Rodson-stieet,  protided 
the  asKnt  of  the  mayor  and  cominMi 
council  should  be  first  obtained  fcr 
koeh  location.  The  railroad  cemptny 
having,  with  the  assent  of  the  cor- 
poration of  Nev^-York,  located  tfadr 
railroad  On  and  through  certain  etneii 
of  the  city,  Within  ue  dislriet  meo- 
tioned  in  the  act,  and  obtained  pe^ 
mission  from  the  ctfmrooh  ^ancil  to 
lay  down  a  double  track  of  raili  fnua 
West-street  through  Canal  and  Hod- 
son  streets  to  Chambers-street;  BM 
that  the  court  would  not  interfere  by 
injunction  to  prevent  the  railroad 
company  from  laying  down  its  nuk 
in  those  streets,  and  usingr  the  nine 
for  the  purposes  of  their  railroad,  up- 
on the  application  of  pemns  owninr 
1>ro]>erty  bounded  on  such  streets,  tA- 
edmng  that  the  construction  of  the 
railroad  throdghtho^  Iftreets  ifis  on- 
authorized  by  law,  and  a  noinnee; 
that  their  property  would  be  injund 
and  depreciated  in  value,  and  their 
business  seriously  affected  thereby; 
and  that  real  estate  and  property 
vested  in  them  by  law  had  been  taken 
for  the  location  and  coDstruction  of 
such  railroad  without  previoosly  ma- 
king them  compensation  therefbr. 
Drake  \.  The  Hudson  River  Rmlnai 
Co,  508 

2.  For  contingent  and  conseqoential 
damages  of  that  nature,  when  they 
occur,  the  party  aggrieved  has  a  ras- 
ed^ by  action  at  law,  and  bj  a  n^ 
tition  of  such  action  from  time  totiAe 
during  the  continuance  of  the  grier 
ance,  whenever  and  as  ofteo  as  \m 
or  damage  ensues.  ^ 

3.  And  if  the  use  of  the  railroad,  in  the 
streets  of  the  city,  becomes  anuisdiiee, 
or  the  aggression  proves  to  be  pe^ 
manent,  and  without  an  adequak 
remedy  at  law,  then  the  supremo  otNiit 
will  be  competent  to  administer  id 
equitable  relief  by  injonctita,  to  pl^ 
vent  its  cdntinuailce,  or  for  its  remov- 
al.   Per  Jones,  P.  J.  * 

4.  But  a  strong  cose  must  be  pretentcd| 
and  the  impending  danger  most  be 
imminent  and  impressive,  to  JBiUfy 
the  issuing  of  fin  injunction,  oi  n 
precautionary  and  preventiTcremwy- 

5.  The  prohibition  of  tHe  constitotioa  k 
against  taking  private  property  W 
pubHc  Uie,  wfthoilt  makift^  compej- 
sation ;  and  not  ajainst  t»>n«  w 
•uch  property,  Wh«e  it  is  not  taWB. » 
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6.  Contiiigtnt  fliti|ie  damacos,  or  inci- 
dental and  conaequentaiinjuries,  of 
indefinite  amount,  not  capable  of  es- 
timate, do  nbt  dome  kYthin  the  rale,  ib 

7.  Therefore,  where  it  is  not  alledf^ 
that  private  property  has  been  taken 
by  a  raifroad  company,  fi>r  the  pur- 
posefi  of  the  road,  but  it  is  claimed 
that  it  is  and  will  be  iniuriously  af- 
fected by  erections  maue,  and  pro- 
posed to  be  made  and  used,  by  the 
company,  in  its  vicinity,  the  owners 
have  no  claim  to  have  their  damages 
ascertained  and  paid  for  before  such 
erections  shall  be  constracted  and 
used.  ib 

9*  A  railroad  is  not,  per  se^  a  nuisance. 
Nor  is  the  use  of  a  street  in  a  city, 
for  a  railroad  track,  in  such  a  manner 
as  Qot  tp  ^bridge  or  obstract  the  risht 
of  passage  and  repassa^  for  other 
purposes,  such  an  exclusive  appropri- 
ation of  the  street  as  to  amount  to  a 
ni^ance,  or  a  p^rpresture.  ib 

9.  Nor  will  the  construction  of  a  rail- 
Kftid  through  the  streets  of  a  city 
amoynt  to  an  infringement  of  private 
rigots,  though  the  track  sboulu  cause 
a  slight  change  in  the  surface  of  the 
streets;  provided  the  passage  is  left 
flree  and  unobstracted  for  the  public. 

ib 

10.  The  owners  of  property  bounded  up- 
on streets  in  a  city  have  rig^hts  m 
such  streets,  and  an  interest  in  the 
maintenance  of  them  in  their  integ- 
rity ;  but  such  right  and  interest  con- 
sists merely  in  the  uye,  benefit,  and 
enjoyment  of  them  as  public  streets 
or  highways  for  the  legitimate  uses 
and  purposes  of  street^.  They  have 
no  private  or  exclusive  ri^ht  to,  or 
property  in,  the  use  or  enjoyment  of 
them.    Per  Jonbs,  P.  J.  ib 

11.  All  other  citixens  have  an  equal 
right,  with  such  ownen,  to  the  use  of 
the  public  streets  as  such.  And  a 
railroad  company,  as  part  of  that  pub- 
lic, have  the  same  risht,  in  common 
with  others,  to  use  the  same,  under 
the  rales  and  regulations  prescribed 
by  the  proper  authority,  for  the  pur- 
popes  to  wliich  the  lands  forming  the 
streets  were  dedicated  to  the  public, 
or  taken  by  the  corporation  for  pub- 
lic purposes.    Per  Jones,  P.  J.        tb 

13.  II  seems  that,  fqr  the  purpose  of 
managing  and  regulating  the  public 
streets  in  the  city  of  New- York,  and 
the  ua^  of  them  fixr  the  trusts  and  pur- 


poaet  of  their  dedication  or  establish- 
ment; prescribing  the  width  of  the 
sidewalks  and  of  the  carriage  way ; 
licensing  the  partial  and  temporary 
use  of  parts  of  them  for  necessary  pn- 
vate  purposes;  and  permitting  or 
prohibiting  special  uses  for  particular 
objects,  6k.  the  legal  title  to  the  land 
or  soil  of  the  streets  is  vested  in  the 
city  corporation,  subject  to  the  public 
use  of  them  as  public  streets  of  the 
city.    Per  Jones,  P.  J.  ib 

13.  And  if  the  corporation  of  the  city 
are  the  owners  of  the  legal  title  to  the 
soil  of  the  streets,  they  are  the  only 
parties  \f  hose  rights  of  property  are  vio- 
lated, or  whose  ownership  can  be  said 
to  be  usurped,  by  the  constraction  of 
a  railroad  through  such  streets.  And 
they  are  the  only  persons  who  can 
claim  the  right  to  have  the  rails  re« 
moved,  or  the  use  of  the  street  vindi- 
cated, or  freed,  from  the  alledged  in- 
cumbrance, or  the  proceedings  of  the 
railroad  company  arrested  until  com- 
pensation shall  be  made.  Per  Jones, 
P.J.  ib 


RECEIPT. 
See  ExECCTORs,  dec.  1, 9,  3. 

RECEIVER. 

1.  When  a  plaintiff  sues  as  receiver,  ho 
should  at  least  state  the  place  of  his 
appointment,  and  distinctly  aver  that 
he  has  been  appointed  by  an  order  of 
the  court.     While  v.  Low,  204 

2.  The  defendant  has  a  right  to  insist 
that  the  facts  constituting  the  appoints 
ment  of  the  plaintiff,  as  set  out,  shall 
be  sufficient  to  show  one  has  been 
made,  and  that  those  facts  be  so  set 
out  as  to  be  triable.  ib 

REDEMPTION. 
See  Judgment,  3, 13. 

1.  It  seems  that  the  decisions  of  a  rtf* 
eree  upon  matters  of  fact,  in  equity 
cases,  should  be  treated  as  being,  not, 
like  the  verdict  of  a  jury,  conclusive 
unless  palpablo  error  is  manliest,  but 
like  the  report  of  a  master,  or  the  de- 
cision of  a  vice  chancellor,  upon  any 
matter  referred,  under  the  former  prac* 
tice ;  where,  upon  exceptions,  or  ap- 
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peal,  all  qneatioiis  decided  wen  the 
sabjecte  of  review.  Ar  Harris,  J. 
BurKans  ▼.  Van  Zandt,  91 

9.  The  credilnlHy  of  a  witnees,  on  a 
hearing  before  a  referee,  is  a  ^aeation 
solely  for  the  referee ;  and  his  decis- 
ion can  not  be  sopervised.  Lsach  ▼. 
KiUsey,  466 

3.  The  fact  that  upon  the  hearing  of  a 
cause  before  a  referee  a  party  excepts 
to  the  decisions  of  the  referee,  and 
that  those  exceptions  appear  in  the 
case  made  for  the  purpose  of  obtoin- 
inff  a  new  trial,  does  not  make  it  a 
bin  of  exceptions.  It  is  to  lie  treated 
OS  a  case,  U  seems.  Alien  v.  Way^  585 

4.  And  if  from  such  case  the  court  can 
see  that  improper  evidence,  admitted  by 
the  referee,  altboogh  obiected  to,  did 
not  and  could  not  possibly  have  in- 
jured the  party  objecting,  a  new  trial 
will  not  bo  granted  because  of  the 
admission  of  such  evidence.  ib 

5.  But  if  improper  evidence  is  admitted 
by  a  referee,  in  a  case  where  the  facts 
are  not  clearly  and  (indisputably  es- 
tahUshe<]  without  it,  a  ne^  trial  will  be 
granted,  notwithstanding  the  referee 
states,  in  his  report,  that  in  consider- 
ing the  case  and  making  his  report 
thereon,  he  rejected  such  improper 
evidence.  For  in  such  a  case  the 
court  can  not  say  that  the  objection- 
able evidence  could  not  possibly  have 
influenced  the  referee.  ib 

6.  A  referee  or  court  can  not,  while  pro- 
fessing to  admit  evidence  absolutely, 
admit  it,  in  fact,  debeneesse^  and  then 
reject  it,  upon  making  up  a  decision 
or  report  upon  the  wnole  case.  In- 
terlocutory decisions,  made  upon  the 
trial,  can  not  be  reviewed  m  that 
manner.  ib 

7.  The  discretion  as  well  as  the  author- 
ity of  a  referee,  over  the  interlocutory 

auestions  presented  in  the  progress  of 
le  trial,  ceases  with  his  decision  of 
them,  or  at  least  with  the  trial  itself,  ib 

REPLEVIN. 

See  Constable. 
Pleading,  7. 


RIGHT  OP  WAY. 
Seig  Private  Way. 

ROSSIS  LEAD  MINING  COM- 
PANY. 

See  CORPORATIOK. 


8 

SALVAGE. 
See  Lien. 

SATISFACTION. 

See  Dbtisb. 
Mortgage. 

SLANDER. 

1.  In  an  action  for  riander,  actioBiUe 
words,  not  declared  on,  ceo  not  be 
ffiven  in  evidence.    RandaU  v.  B^ 

%r,  a» 

2.  To  render  a  charse  actionable  it  ii 
not  neeessaiy  it  should  be  oiade  in 
direct  terms.  It  may  be  made  iaia- 
biguous  language,  ot  by  inaniMtion. 

li 

3.  In  such  a  case  it  is  only  reqaifite  to 
aver  that  the  defendant,  by  metni  of 
the  words,  intimated,  and  meant  (o 
be  understood  by  the  hearew,  m 
charging  the  plaintiff  with  the  cnme 
imputed;  and  whether  such  wai  ti» 
intention  of  the  defendant,  is  a  qua- 
tion  of  fact,  to  be  determined  by  the 
jury.  " 

4.  Where  the  defendant,  in  speaking  «f 
an  oath  taken  by  the  plaintiff,  la  a 
suit  before  a  justice  of  the  peaca,aiid 
of  the  defendant's  having  madea 
complaint  against  the  plaintiff,  befije 
the  grand  jury  for  perjury,  aaid  "to 
went  to  the  grand  iury  and  aaW 
them  if  they  wanted  any  more  int- 
nesses,  and  that  they  said  lh«ThiJ 
witnesses  enough  to  satisfy  them. 
Held,  that  the  words,  if  laid  with  tto 
proper  averments,  were  aciiooawe.  » 

STATUTES. 

1.  In  the  revision  of  statutes,  an  alto- 
ation  in  the  phraseology,  or  theosBJ- 
sion  or  additiod  of  words,  doea  b« 
necessarily  alter  the  conetrocuon  at 
the  act,  or  imply  an  intention  on  we 
part  of  the  Iwislature  to  alter  die  l«  J- 
CrosvM  V.  Craney 

9.  In  the  revision  of  the  laws, «  »J^ 
of  the  language  is  not  neceaianij  » 
alteration  of  the  law. 

3.  The  intent  of  the  Icgwl**"*,.*;  tS 
the  law  moat  be  evident,  or  ths  IW" 
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gnage  of  the  new  act  miut  be  each  as 
palpably  to  require  a  different  con- 
•tructioD,  before  the  cotuta  will  hold 
the  law  changed  upon  such  levision, 
merely  from  the  fibct  of  a  change  of 
the  language  employed.  t6 

4.  Where  the  title  of  a  statute  was, "  an 
act  to  provide  for  the  construction  and 
alteration  of  the  highway  between  the 
Ullage  of  Herkimer  and  Middleville," 
and  the  first  section  appointed  com- 
missioners "  to  alter,  reconstruct,  and 
improve  the  public  road  leading /rem 
the  village  of  Herkimer  to  the  bank 
of"  a  creek  within  the  villase  of  H. 
"  and  thence  along  or  near  Uie  bank 
of  the  said  creek  to  the  villa^  of  M. ;" 
Held  that  the  word  from^  m  the  act, 
must  have  a  reasonable  construction, 
in  reference  to  the  subject  matter; 
and  it  appearing  that  unless  it  was 
adjudgea  to  include  some  part  of  the 
villaffe  of  H.  the  object  or  the  grant 
could  not  be  accomplished,  nor  the 
entire  road  be  improved,  it  was  also 
held  that  the  word  "  from''  must  be 
taken  inclusively,  and  not  so  constru- 
ed' as  to  lirevent  the  commissioners 
from  entenng  upon  lands  within  the 
limito  of  the  village  of  H.  Smith  v. 
Helmer,  416 

5.  Held  further^  that  to  affect  the  con- 
struction of  the  statute,  and  to  show 
that  the  legislature  intended  to  au- 
Uiorize  the  making  and  alteration  of 
the  road  within  the  village  of  H.,  ev- 
idenco  that  the  particular  road  was 
the  only  road  answering  the  descrip- 
tion in  the  statute,  was  competent,  ib 

6.  In  a  case  of  doubtful  meanin^^,  ref- 
erence may  be  had  to  eitrinsic  cir- 
cumstances, to  ascertain  the  intent  of 
the  legislature,  in  the  use  of  particular 
words.  ib 

7.  Such  cviden'^ft  is  proper,  whenever 
words  may  have  different  meanings, 
under  different  circumstances.         ib 

^.  A  statute  providing  for  the  construc- 
tion and  alteration  of  a  highway 
within  the  limits  of  an  incorporated 
village  and  appointing  commissioners 
for  that  purpose,  but  which  does  not 
profess  to,  and  does  not,  impair  or 
abridge,  or  enlarge  the  rights,  duties, 
or  powers  of  the  trustees  of  the  vil- 
lage, as  commissioners  of  highways, 
vm\  be  conaideied  as  merely  an  ex- 
ercise, within  the  corporate  limits  of 
itkB  village,  of  the  right  of  emintfU  do- 
main, with  which  the  atate  has  never 
parted.  ih 
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9.  Such  a  statute  does  not  require  a 
two  thirds  vote,  to  nnder  it  operative 
within  the  limits  of  the  village,  under 
the  section  of  the  constitution  of  1821, 
requirinff  the  assent  of  two  thirds  of 
the  memDers  of  each  house  to  every 
bill  creating,  altering,  or  renewing 
any  body  politic  or  (Corporate.         w 

10.  Laws  affecting  municipal  corpora- 
tions may  be  passed  by  mere  majority 
votes.  w 

1 1.  The  notice  required  by  the  statute,  (I 
R.  S.  155,  ^  1,)  to  be  given  of  an  in- 
tended application  to  the  legislature 
for  an  act  authorizing  the  making  or 
improving  of  a  road,  was  calculated 
merely  to  guard  the  legislature  from 
surpnse  and  fraud,  and  to  prevent 
hasty  and  improvident  legislation,  id 

12.  The  law  requiring  such  notice  to 
be  given  did  not  confer  any  new  pow- 
er upon  the  legislature,  depending 
upon  the  publication  of  the  notice. 
It  is  a  role  made  by  the  legislature 
for  its  own  convenience,  and  may  be 
entirely  disregarded,  without  affect^ 
ing  the  validity  of  the  act.  ib 

13.  But  if  a  compliance  with  the  re- 

?|uirement  were  necessary  to  the  va- 
idtty  of  the  act.  as  affecting  the  reg- 
ularity of  its  passage,  and  its  validity 
could  be  questioned  in  a  collateral 
manner,  for  the  want  of  the  proper 
notice,  the  publication  of  the  notice 
required  by  law  would  be  presumed. 
Per  Allen,  J.  id 

14.  It  is  a  general  rule  that  statutes 
shall  be  construed  to  act  prospective- 
ly, and  not  retros]>ectivcly.  The 
meaning  of  the  rule  is  that  a  statute 
is  not  to  be  construed  to  operate  re- 
trospectively, so  as  to  take  away  a 
vested  right.     Wadsworth  v.  Thomas, 

445 

15.  Under  the  I2th  section  of  the  act  of 
May  2d,  1834,  '*  to  provide  for  supply- 
ing the  city  of  New- York  with  pure 
and  wholesome  water,"  which  author- 
izes the  water  commissionen  to  enter 
upon  land  and  agree  with  the  owner 
of  any  property  which  may  be  requir- 
ed, as  to  the  amount  of  Compensation 
to  be  paid  to  him,  and  which  pro- 
vides that  in  case  of  disagreement  the 
vice  chancellor  may,  upon  the  anpli- 
catbn  of  either  party,  appdnt  tJirse 
perwns  to  appraise  the  value  of  the 
property,  ot  the  amount  of  damages, 
)t  is  not  necessary  that  th^re  shmiU 
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be  a  fyrmtl  ofo  of  oonpeBflalian  up- 
on (he  one  side,  and  a  leftual  upon 
the  other,  before  an  application  can 
be  made  for  the  appointment  of  ap- 
praisera.  Dyckman  v.  Tke  Jifaycr^ 
4'C.  of  Acw  York,  '   498 

|6.  All  that  a  reasonable  construction 
of  the  act  requires  is,  that  the  parties 
should  have  failed  to  come  to  an  am- 
icable arraneement ;  or,  in  other 
words,  that  there  should  be  a  differT 
ence  of  opinion  as  to  the  compensa- 
tion whicn  one  party  would  Ira  wil- 
ling to  give,  and  the  other  party  to 
receive.  ib 

17.  What  is  a  sufficient  notice  of  the 
application  for  the  appointment  of 
appraisers.  ib 

18.  An  appearance  of  the  owner,  by  his 
counsel,  before  the  vice  chancellor,  to 
oppose  the  confirmation  of  the  report 
of  the  appraisers,  without  raising  the 
objection  of  a  want  of  notice  ot  the 
application  fpr  the  appointment  of 
appraisers,  or  of  an  insufficient  no- 
tice, will  be  considered  a  waiire]r  of  the 
objection.  ib 

19.  Where  property  required  by  the  wa- 
ter commissioners  is  owned  by  seye- 
ral  persons  as  tenants  in  common,  it 
is  not  necessaiy  there  should  be  a 
separate  appraisement  of  the  value  of 
the  undivided  interest  of  each  of  the 
co-tenants.  It  is  sufficient  in  such 
a  case,  to  appraise  the  value  of  the 
whole  property  togethar.  ib 

90.  A  tender  of  the  compensation  ascer- 
tained by  the  appraisers,  to  one  of 
several  owners  of  the  land  taken,  who 
has  acted  in  l»ehalf  of  the  others 
throughout  the  proceeding,  and  who 
has  been  authonsed  liy  his  co-tenants 
to  reftise  it,  or  whose  acts  are  subse- 
quently ratified  by  them,  is  a  valid 
tender  to  all  the  owners.  ib 

Ses  Code. 

Constitutional  Law. 

HlGRWlTS,  1. 

Justices  op  the  Peace,  3, 4. 

STRpETS. 

Although  the  acts  of  1798  and  1813, 
^ving  to  the  city  of  Nei^-Yoi^  the 
right  to  lay  out  and  complete  a  street 
or  wharf  of  the  width  of  70  fee(,  in 
front  of  those  parts  of  the  city  ad- 
joining the  East  river,  gim  no  right, 
m  express  terms,  to  fiU  up  a  slip  be- 
yond the  then  existing  bonndary  of 


the  city,  Tel  the  city  has  a  gcnnl 
liflhttofiUopalips;  and  isnotguhy 
of  an  illegal  assumption  of  power,  ii 
the  result  of  the  exercise  of  suek  a 
right  is  the  making  of  a  street  of  the 
width  anthorixed  by  statute.  The 
Maywr,^.ofN,  Yarks.  IFAthuy,4ft 

See  Assessment,  &c  14. 

SURROGATE. 

1.  Under  the  section  of  the  act  of  April 
18,  1813,  relatiTe  to  the  cooit  of  jro- 
bates,  &c.  providing  that  no  admmis- 
tration  shall  in  any  case  be  granted 
^til  satisfactory  proof  shall  be  made, 
before  the  surrogate,  that  the  decedent 
is  dead,  and  died  intestate,  it  is  not 
sufficient  for  the  applicant  for  lettea 
of  administration  to  set  forth  the  fiuls 
in  a  petition,  and  swear  that  the  mat- 
ters therein  stated  are  tnie,  iothibeA 
of  his  krunoledge  and  bdiejfi  without 
alledgine  any  knowledge,  or  means 
of  knowledge,  or  reasons  for  his  belief! 
Sheldon  Y,  Wright,  39 

3.  But  the  objection  is  not  available  u 
against  the  jurisdiction  of  the  siiiio> 
gate,  so  as  to  render  the  grant  of  ad- 
ministration void.  The  evidence  iaat 
least  colorable ;  and  althoo^h  objec- 
tionable as  legal  evidence,  its  ree»> 
tion  is  merely  error,  and  can  onlj  oe 
pbjected  to,  on  appeal.  ^ 

3.  Neither  will  the  objection  that  no  a- 
Ution  to  the  next  of  kin  of  the  intei- 
tate  was  issued  b;^  the  samite,  g^ 
to  the  question  of  jurisdiction.       v 

4.  Under  the  33d  and  Slst  sectiooi  of 
the  statute,  upon  an  application  totM 
surrogate  for  an  order  to  sell  the  real 
estate  of  the  decedent  forthepajmflit 
of  debU,  guardians  for  the  infiuit  hem 
must  be  appointed,  at  least  six  weeli 
previous  |o  the  day  for  showing  came 

5.  In  order  to  give  the  surwte  iop 
diction  of  the  pcisons  of  the  heBi» 
upon  such  an  application,  t^«  P"?" 
ions  of  the  statute,  requiring  uwortw 
to  show  cause  to  be  published  for  »or 
weeks  successively  m  two  or  mow 
newspapers,  must  be  stricUy  compnea 
with. 

6.  And  the  fact  that  the  paWication  »• 
quired  by  the  statute  was  dul;  mj^ 
u  oiM  which  a  party  ciaiaung  «iw 
under  a  sale  made  in  P"™!*"^ 
the  order  of  the  sunwate  »»»«» 
affirmatively  to  establish. 
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7.  Tk9  aindum  of  the  itaMte,  thai  Ae 
Older  to  show  taxtm  shall  be  "  imme- 
diately" publiihed,  iato  betindentood 
as  only  requiring  the  publication  to  be 
fyut  etioceflBve  weeks  before  the  day 
Ibrshowinffcaose;  and  that  the  order 
aliall  be  poDiished  as  foon  as  conven- 
iently may  be.  i^ 

8.  The  act  does  not  require  the  first  of 
the  ibar  successive  publications  to  be 
fiiur  weeks  before  the  day  for  showinff 
dauae.  The  requirement  is  satisfied 
by  four  successive  weekly  publications 
previous  to  the  day.  ib 

9.  What  is  a  sufficient  compliance  with 
the  provisions  of  the  statute  requiring 
an  account  of  the  personal  estate,  and 
debts,  of  the  decedent,  to  be  presented 
to  the  surrogate,  signed  and  verified 
hf  the  administrator.  ib 

10.  Where,  after  a  surrogate  has  made 
an  order  for  the  sale  of  all  the  real 
estate  of  the  decedent,  describing  it  by 
metes  and  bounds,  but  before  any  ac- 
tion has  been  had,  under  such  order, 
the  administrator  discovers  that  the 
boundaries  mentioned  in  the  order  do 
not  comprise  the  whole  of  the  real 
estate,  the  surrogate  may,  upon  the 
petition  of  the  administrator,  vacate 
such  order  of  sale,  and  make  a  new 
order  for  the  sale  of  all  the  real  estate 
of  the  decedent,  as  well  that  embraced 
in  the  former  order,  as  the  portion  not 
included  therein.  ib 

11.  The  omission  of  the  adminiitrator  to 
verify  bis  report  of  sale,  does  hot  affect 
the  jurisdiction  of  thesurrdgate  ;  that 
being  a  mere  matteir  of  praciice.      ib 

13.  Under  the  third  Subdivision  of  the 
first  section  of  the  title  of  the  revised 
statutes  respectinflr  surrogates'  courtis, 
a  surrogate  has  plenary  i)ower  to  con- 
trol the  conduct  of  etecutors  and  ad- 
ministrators.   Bliss  V.  S/iddtmf    152 

13.  The  words  of  the  siibdivision  are  di- 
rectly applicable  to  a  case  in  which 
an  executor  persists  in  ezercisins  the 
Ainctions  and  discharging  the  cmties 
of  his  trust  erroneously,  or  irregularly. 
And  any  person  who  ftuffecs  an  injury 
by  the  erroneous  aeUon  of  An  execu- 
tor, in  his  proceedings  in  the  surro- 

Site's  office,  may  lawfully  call  upon 
e  surrogate  to  control  his  conduct 
Per  Gridley,  J.  ib 

14.  If  executors  have  filed  an  inventoiy 
of  the  perional  estate  of  their  testator, 
without  setting  off  any  part  of  the 
pioperty  to  the  widow,  as  exempt  ar- 


ticles ande^  (he  prdviriwiB  of  the  re- 
vised ^tatutei  or  of  the  act  of  1843. 
dnd  have  converted  into  money  all 
the  articles  contained  in  the  inventory, 
the  surrogate  has  the  power  to  order 
them  to  pay  td  the  widow  a  sum  of 
money,  in  ueu  of  what  she  was  enti- 
tled to  receive  under  the  exemption 
laws.  ib 

15.  The  surrogate  has  the  power  to  de- 
cide upon,  and  direct,  the  allowance 
of  any  sum  within  the  limit  (of  9150) 
prescribed  by  the  statute.  And  where 
It  does  not  appear  that  he  has  ex- 
ceeded his  iurisdictional  power,  the 
exercise  of  his  judicial  discretion  will 
not  be  reviaed,  on  appeal.  ib 

16.  Where  a  surrogate's  return  upon 
appeal,  assumes  to  state  what  the 
facts  are  in  regard  to  a  claim  against 
the  estate  of  a  decedent,  without  stat- 
ing what  the  evidence  of  those  facts 
was,  the  court  will  presUme  that  such 
fiicts  were  legally  ascertained  by  the 
surrogate,  upon  sufficient  evidence. 
Kirby  v.  Carpenter^  373 

17.  If  the  fact  is  otherwise,  the  respond- 
ent may  compel  a  further  return  fh>m 
the  surrogate,  showing  whether  any 
and  whdt  evidence  was  given  in  sup- 
port of  the  claim.  ib 

i8.  On  the  distribution  of  the  moneys 
arising  dtom  the  sale  of  the  real  and 
personal  estate  of  a  decedent,  debts 
owing  by  him  as  a  member  of  a  co- 
partnersnip,  should  not  be  placed 
Dy  the  surrogate  on  a  par,  or  in  the 
same  class,  with  debts  owing  by  the 
decedent  individually  ;  but  should  be 

•  postponed  till  the  individual  debts  are 
paidL  ib 

19.  And  where  the  surviving  partners, 
after  the  death  of  the  deceased^  pa^ 
debts  owing  by  the  partnership,  tnetr 
relation  to  the  separate  estate  of  the 
decedent  is  not  thereby  changed. 
They  stand  in  the  place  of,  and  repre- 
sent, the  creditors  whose  debts  they 
have  paid ;  who  can  only  come  in  for 
a  share  of  the  assets  of  the  estate,  af- 
ter the  individual  debts  shall  have 
been  paid.  ib 

20.  On  the  same  principle,  the  claims  of 
individual  creditors  are  entitled  to  pri- 
ority over  those  of  the  surviving  mem- 
bers of  the  firm,  growing  out  of  the 
partnership  transactions.  ib 

21.  Where  an  application  is  made  to  a 
surrogate,  for  the  appointment  of  a 
gUarman  fbr  an  infhnt  under  fourteen 
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fean  of  aip,  he  thodld  atogn  a  day 
lot  the  hearing  of  the  application,  and 
direct  each  notice  to  be  ^ven  to  the 
relativM  of  the  infant,  reaiding  in  the 
county,  as  he  ahall,  on  due  inqaiiy, 
think  reaaonabie.     W/iiU  v.  Pameroy^ 

m 

S3.  And  although  the  act  of  1837  re- 
quiree  notice  to  be  served  only  on 
such  relatives  as  the  surrogate  shall 
direct,  this  does  not  dispense  with  the 
duty  of  making  the  inquiry  as  to  the 
relatives  of  the  infant,  and  of  directing 
notice  to  be  given  in  proper  cases,  w 

83.  The  discretion  vested  in  the  surro- 
gate, is  not  an  arbitrary  one ;  and  if 
It  has  been  erroneodsly  exercised,  the 
error  will  be  corrected  on  appeal,    ib 

94.  Where  the  appointment  of  a  person 
as  guardian  is  invalid,  bis  subsequent 
appointment  as  administrator  of  bis 
ward's  father,  virill  also  be  erroneous, 
if  his  claim  to  be  appointed  adminis- 
trator rests  upon  the  fact  that  he  has 
been  appointed  guardian,  and  is  enti- 
tled to  administer  in  the  right  of 
his  ward  ;  and  letters  have  been  issu- 
ed to  him,  without  any  citation  or 
notice  to  relatives  having  a  prior  right 
to  the  administration.  ib 

See  Executors  and  Administratobs. 
Witness,  1, 2. 


TAVERN-KEEPERS. 
See  Justices  of  the  Peace,  3,  4. 

TAXES  AND  TAXATION. 

1.  Ailer  a  tax  has  been  reffularly  assess- 
ed upon  lands  situated  in  a  town 
other  than  that  in  which  the  owner 
resides,  if  the  owner  neglects  or  refuses 
to  pajr  the  tax,  the  collector  of  the 
town  in  which  the  lands  lie  will  be 
justified  in  levying  and  collecting  such 
tax  of  the  goods  and  chattels  of  the 
owner.  VanRejisseiaerv.CoUreU,W 

3.  The  act  of  May  13,  1846,  to  equalize 
taxation,  is  not  void  as  being  an 
ex  post  facto  law ;  it  not  being  design- 
ed to  operate  retrospectively.  Le  Cou- 
tevJx  V.  Supervisors  of  Erte  Co.     349 

3.  A  lease  for  a  term  of  thirty  years,  ex- 
ecuted before  that  act  took  effect,  is 
within  the  purview  of  the  act,  and 
the  rents  therein  reserved  are  liable  to 


taxation:  although  atthepaHsgetT 
the  act  the  lease  had  less  toan  twen- 
ty-one yens  to  run.  j| 

See  Assessment  and  Assessobi. 

TENANT  FOR  LIFE. 

1.  A  tenant  for  life,  although  bound  to 
keep  down  the  interest  upon  the  in- 
cumbrances, out  of  the  rfDU  and 
profits,  is  not  bound  to  extin^iih  Um 
incumbrances  themselves.  Burkans 
V.  Van  Za.uU,  91 


TENDER. 

9.  Where  a  Under  is  made,  after  the  cred- 
itor has  employed  an  attorney  to  bring 
a  suit,  who  has  filed  a  declaratioD, 
and  mailed  a  copy  to  the  sheriff,  to  be 
served,  but  boibre  the  saaie  is  served, 
it  is  sufficient  for  the  debtor  to  tender 
the  amount  of  the  debt,  wUhoui  ofler- 
ingto  pay  the  plaintiff's  costs ;  espe- 
cially if  tlie  debtor,  at  the  time  of  milk- 
ing the  tender,  does  not  know,  and  is 
not  informed  by  the  creditor,  that 
costs  have  been  incurred.  Martin, 
J.  dissented.    HuU  v.  Peters,      331 

See  Statutes,  20. 


TOLLS. 
See  Plank  Roads,  13. 

TRUSTS. 

It  b  now  well  settled,  especially  in  »• 
gard  to*  trusts  of  personal  property, 
that  where  personal  estate  is  vested  in 
trustees  upon  various  trusts,  some  of 
which  are  valid  and  otheis  void,  the 
courts  must  separate  those  which  aii 
legal  and  vali((  if  Uiey  can  be  sepi- 
reted,  from  those  wuch  are  iU^ 
and  vend.     Vail  Wi  VaUt  ^ 

See  Will,  4. 


u 

USE  AND  OCCUPATION. 

1.  A  landlord  can  only  recover,  in  sn 
action  for  use  and  occupation,  Ibr  the 
time  the  tenant  has  OeMig  oeaipitd 
the  premises,  either  by  hiniself «  ^ 
his  sttb-tenant  or  agent    Ovsietf  *• 


9l  When  the  tenant  hai  not  entered  in- 
to poMetdon  at  all,  wnder  the  lease  or 
agreement^  either  in  pereon  or  by  an 
under  tenant  or  ageiat,  no  lecovexy 
can  be  had.  ib 

3.  An  action  for  we  and  occupation  is 
founded  on  contract,  express  or  im- 
plied, and  lies  only  when  the  relation 
oflandlord  and  tenant  exists.         ib 

4.  If  the  cireamstances  of  the  ease  are 
inconsistent  with  the  existence  of  a 
contract,  and  necessarily  rebut  every 
Implication  of  a  promise  to  pay  rent 
that  form  of  action  will  not  lie.       tb 


INDEX  .fOl 

.  If  a  purchaser  possesses  the  means 
of  informing  himself  as  to  the  char- 
acter and  situation  of  the  land,  and 
omits  to  use  them,  the  rule  of  caveat 
emptor  should  be  held  to  apply  to  him. 

ib 

I.  In  an  action  by  a  purchaser,  against 
the  vendor,  for  fraud,  in  misrepresent- 
ing  the  boundaries  of  the  land,  a  no- 
tice previously  served  by  the  purchaser 
upon  a  ohiimant  of  a  portion  of  the 
Idnd.  under  the  statute  concerning 
proceedings  to  compel  the  determina- 
tion of  claiou  to  land,  (2  R.  S.  313,) 
will  be  evidence  against  the  plaintiff, 
to  sHow  what  land  he  then  ciaimed  a 
right  to  hold,  under  his  conveyance,  ib 


VARIANCE. 

1.  Under  an  averment  in  an  answer, 
that  the  property  was  "  very  poor,  and 
of  very  little  value,"  th^.  defendant 
can  not  prov9  that  it  was  "  wurih 
nothin«r  and  of  no  value."  Ddfcrir- 
dorffs.  Gage,  18 

d.  A  defendant. will  not  be  allowed  to  give 
evidftnce  of  a  defemie  not  set  up  in  his 
answer.  ib 


VENDOR  AND  PURCHASER. 

!•  Where  property  is  sold  at  a  stipulated 
price,  without  any  fraud  or  warranty 
on  the  part  of  the  vendor,  and  after 
an  examination  of  it  by  the  purchaser, 
with  all  the  means  of  knowing  its  con- 
dition and  quality  which  the  vendor 
possesses,  the  fact  that  the  property 
18  good  for  nothing,  and  that  no  use 
.  can  be  made  of  it,  forms  no  defense 
to  an  action  for  the  price.  Deifeit- 
V.  OagCy  18 


9L  In  the  absence  of  any  proof  as  to  the 
value  of  an  article  at  the  place  where 
it  was  agreed  to  be  delivered,  evidence 
of  its  valae  at  a  different  place,  in  the 
immediate  neighborhood,  is  admissi- 
ble, lb 

3.  An  action  can  not  be  maintained  by 
a  purchaser,  against  the  veiidor,  to 
recover  damages  for  fraud  upon  a  sale 
of  land,  in  maicing  a  fhlse  representa- 
tion as  to  one  of  the  boundaries,  if, 
at  the  time  of  thepurthase,  the  plain- 
tiff had  the  means  of  ascertaininff  the 
true  line,  and  neglected  to  inform 
himself.    CUtrkt  r.  Baird,  6i 


6.  An  executory  contract  for  the  sale  and 
purchase  of  land,  giving  to  the  pur- 
chaser a  right  to  enter  and  possess  the 
premises  until  default  in  the  payment 
of  the  purchase  money,  without  any 
time  b'^in?  fixed,  and  without  any  res- 
ervation of  rent,  is  as  respects  the  pos- 
session, but  a  lUeiise  and  not  a  lease. 

ib 

7.  It  is  not  a  permanent  interest  in  the 
land;  nor  is  it  an  estate;  nor  does 
the  relation  of  landlord  and  tenant 
exist.  ib 

8.  Such  license  operates  as  an  excuse 
for  the  vendee^  possession,  and  he 
can  not  be  treated  as  a  wrongdoer, 
until  default ;  at  least  not  without  a 
demand  of  possession .  ib 

9.  Under  an  executory  contract  of  sale, 
authorizing  the  purchaser  to  enter  in- 
to possession,  and  reserving  to  the 
vendor  the  right  to  re-enter  on  the 
non-payment  of  either  installment  of 
the  purchase  money,  the  vendor,  upon 
a  de&ult,  may  re-enter  and  thereby 
revoke  or  countermand  the  license,  ib 

See  AoRCEMENT,  13  to  15. 


VERDICT. 

In  general,  after  a  jury  has  passed  up- 
on conflicting  evidence,  the  court 
will  not  interfere  with  their  verdict, 
on  the  ground  of  its  being  against 
the  weight  of  evidence.  Pleming  v. 
HoUenback,  971 

VESSEL. 

1.  A  mortgagee  of  a  vessel,  not  in 
possession,  is  not  liable  for  repairs 
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done  upQii  the  TCMieL  Btsketky.  Ste- 
vens, 488 

8.  The  holdinff  of  a  bill  of  sale,  or  hav- 
tng  the  mere  legal  title  to  a  vessel,  does 
not  of  itself  render  a  partj  liable  fbr 
repairs.  ib 

Z.  The  credit  is  sap{)osed  to  be  ghren  to 
the  party  in  possession  acting  at  own- 
er. And  as  loog  as  he  remains  in 
poasessioD,  with  the  consent  of  the 
pai^  holding  the  leffal  title,  and  man- 
a^  and  controls  the  vessel,  and  re- 
ciNves  the  pioflts,  he  is,  for  all  practi- 
cal purposes,  The^ -owner;  especially 
when  ho  is  so  treated  by  the  penons 
doing  work  upon  the  vessel.  ib 


w 

WARRANT. 

1 .  B  seems  that  the  warrant  attached  to 
an  assessment  roll,  if  regular  and  le- 
gal on  its  face,  is  a  perfect  protection 
to  the  collector  acting  Under  it ;  and 
that  he  is  not  bound  to  look  beyond 
it  Per  Harris,  J.  Van  Rensselaer 
V.  CoUreU,  127 

S.  A  warrant,  as  against  the  person 
named  therein,  if  fair  Upon  its  face, 
and  showing  jiirisdiction  in  the  per- 
son issuing  It,  will  raotect  the  officer 
acting  under  it.    Decker  v.  Bryant, 

183 

3.  But  when  it  is  lioaght  td  ttse  the  pro- 
cess as  against  third  persons,  as  to 
attack  the  bona  fides  of  a  transfer  of 
property,  and  it  is  insisted  that  the 
sale  is  fraudnlent  as  against  credit- 
ors, the  preliminary  proceedings  ne- 
cessary to  establish  jurisdiction  must 
be  shown.  ib 

See  AssESSMSNT,  &e.  4. 


WARRANTY. 
See  Principal  avo  Aobnt. 

WATER  PRIVILEGE. 

See  Deed,  5  to  9. 

Jurisdiction,  3, 4. 

WILL. 

1.  WhcA  d  dmrise  df.lands,  in  a  will 
axecutad  previoas  to  the  revised  stat- 


utes, contains  no  woidf  of  inhoit* 
ance,  only  a  |ife  estate  passes  to  the 
devisee.  .  Vanderwerker  v.  Vanderwer- 
ker,  2d0 

d:  The  introductory  clause  of  a  vriU 
evincing  the  intent  of  the  testator  ts 
dispoae  of  all  his  worldly  estate,  will 
not  have  the  effect  to  eolaige  the  es- 
tate devised;  unless  the  woids  of  dis- 
position in  the  dauae  of  devise,  in 
connected,  in  terms  or  sense,  with 
the  introductory  clause,  and  iaipoit 
more  than  a  mere  descriptioa  of  the 
propeity.  ib 

3.  A  charge,  in  order  to  carry  a  fee,  by 
implication,  when  the  devise  it  with- 
out words  of  limitation,  fnust  be  ujxm 
the  person  of  the  devisee^  in  respect  to 
the  lands  dehised*  ib 

4.  A  testator  died,  leaving  a  widow,  and 
six  children,  some  of  whom  were  in- 
fants.   By   his  will,  executed  tioee 
the  revised  statutes  took  effect,  the 
testator,  after  jpvins  vanoas  pecuni- 
aiy  legacies,  directed  bis  executon  to 
invest  $25,000  of  his  personal  estate 
for  the  use  of  his  wife,  daring  ber  life 
or  widowhood,  with  liberty  to  her,  if 
she  died  his  widow,  to  dS4>ose  of  the 
eame  hy  will,  amon^  his  children  ot 
grandchildren  ;  and  if  she  died  with- 
out making  such  diepotitioD,  then 
that  the  pnncipal  should  sink  into 
the  general  residae  of  the  estate.  He 
also  directed  ^10,000  to  he  invested 
for  the  use  of  Ins  daughter  Vn.  T. 
for  lifej  with  remainder  to  her  two 
children,  or  the  survivor  of  them-,  and 
if  they  should    both  die  in  the  Kfe* 
time  of  their  mother,  then  \o  saeh 
persons  as  she  might  by  will  appoint, 
or  in  defauk  of  sdch  appointment, 
that  the  prindiMil  sum  should  Biak 
into  the  general  residue.    The  ei- 
ecutors  were  also  directed,  ftom  the 
income  of  his  estate,  to  pmvide  At 
the  support  and  edocation  of  hit  mi- 
nor children,  until  they  should  »• 
spectively  arrive  at  the  age  of  21  at 
be  married.    The  testotor  alw  gave 
to  each  of  his  five  daagbters  a  1^- 
acy  of  S25,000 ;  those  to  the  mamed 
daughters  to  be   paid  immediatelri 
and  those  to  the  others  at  the  age  of 
31  or  sooner,  if  they  thoald  many 
with  the  consent  of  the  execotow. 
He  also  guve  to  each  daughter  a  1«- 
acy  of  ^,000  payable  at  the  ageof 
25yeaw.   These ^veial  legacieiweie 
to  be  paid  to  the  issde  of  such  of  the 
daughterii  aa  should  die  hetoe  »* 
same  becaffla  payable,  provided  thg 
had  any  iiisue  Uwng  at  the  tin*  Tr^ 
such  paymant  was4o  be  made ;  stM'* 
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wSflethe  teff&cy  wattofUl  into  the 
ffeneralresiaae.  The  teitator  also  gave 
to  his  won  three  legacies  of  895,000 
each,  payi|l>le  at  the  ages  of  21, 
95  and  97.  The  ezeonton  ^ere  di- 
rected to  inyest  the  whole  of  the  per- 
sonal estate  of  the  testator,  except  so 
nnteh  as  mi^ht  he  necessary  to  fblfil 
the  requisitions  of  the  will,  in  theii 
own  names  for  the  qse  and  benefit  of 
the  testator's  children,  in  the  purchase 
of  real  estate,  or  in  bonds  and  mort- 
gaffes,  Ac.  And  when  the  youngest 
ehild  should  arrive  at  the  age  of  85, 
or  as  soon  thereafter  as  the  widow 
should  die,  the  executors  were  direct^ 
ed  to  sell  all  the  real  estate,  and  then  to 
divide  all  that  remained  of  the  estate 
among  the  six  children  and  their  is- 
sue, in  such  proportions  as  to  lequal- 
ixe,  with  interest,  the  previous  advan- 
ces made  by  the  executors ;  so  as  to 
give  to  each  child  an  equal  benefit 
from  the  estate.  But  this  distribution 
was  to  be  made  without  reference  to 
the  legncY  of  310,000  to  Mrs.  t.  and 
her  childien,  or  to  any  disposition 
which  the  widow  might  make  of  the 
895,000  legacy  to  hier.  The  testator 
Airther  directed  that  the  ^veral  ehaics 
so  apportioned  should  be  invested  in 
the  name  of  the  executors,  as  trustees 
for  his  ehildren  respectively,  and  that 
the  income  ehould  be  paid  to  the  chil- 
dren for  life.  And  that  the  portion 
of  .each  child,  after  his  or  her  death, 
should  go  to  his  or  her  iisne,  if  any, 
and  if  none,  then  to  be  divided  among 
the  surviving  children,  and  the  issue 
of  such  as  had  died,  per  stirpes ;  or 
in  such  other  manner  as  the  child 
dying  without  issue  might  direct. 
Hddl  1.  That  although  there  was  no 
express  devise  to  the  executors,  yet 
that  a  trust  was  vested  in  them  by 
implication,  for  the  purposes  of  the 
will ;  a  trust  being  necessary  in  re- 
spect to  the  real  estate,  to  enable  the 
executors  to  receive  and  expend  the 
rents  and  profits,  and  as  to  the  per- 
sonal estate,  it  being  necessary  to  ef- 
fectuate the  intention  to  accumulate. 
And  that  during  the  continuance  of 
sueh  trust,  the  legal  estate  held  by 
them  was  inalienable^  either  by  the 
trustees  or  by  the  cestub,  fwe  trust,- 
at  least  until  the  young««t  child 
should  attain  tlie  age  pf  twenty-one 
yeara.  9.  That  as  such  trust  would 
not  teroiiiiate  until  the  expiration  of 
four  minorities,  the  limitation  was  too 
remote,  as  suspending  the  ownership 
beyond  the  terminattOB  of  two  liveo 
m  being,  and  therefore  void.  3.  That 
it  being  manifestly  the  intention  of 


the  testator  to  have  all  his  estate  con- 
verted into  personal  property,  before 
its  final  dismhiition  ammig  his  ehil- 
dren, upon  the  principles  of  equitp 
able  conversion  the  whole  estate  was 
to  be  regarded  as  personal  property. 
4.  That  although  the  statute  in  regard 
to  uses  and  trust  docs  not  apply  to 
personal  property,  yet,  that  the  sta^ 
ute  respecting  future  estates  in  lands 
is  appficable ;  and  that  under  that 
statute  the  express  trust  oommenc- 
ing  on  the  final  division  of  the  prop- 
erty among  the  testator's  children 
was  void.  5.  That  the  ultimate  dis- 
position of  the  estate  of  the  testator, 
in  the  will,  was  void ;  and  that  as  to 
the  residuum,  the  testator  died  intes- 
tate.    VaU  V.  Vaa,  996 

5.  A  testator,  by  his  will,  which  took  ef- 
fect in  1836,  after  sundry  bequesto  to 
his  wife,  children,  and  others,  devised 
as  follows :  "^  I  give  and  bequeath  all 
the  rest  and  residue  of  my  estate,  after 
payment  of  my  debu,  funeral  charges 
^nd  leffacies  above  mentioned,  unto 
m^r  saiu  children,  (naming  them,)  their 
heirs  and  assigns  for  ever,  equally 
to  be  divided  between  them,  share  and 
share  alike,  and  to  the  descendante  of 
such  of  my  children  as  shall  have 
died,  in  equal  portions,  that  is,  such 
descendants  to  take  the  same  to  which 
their  ancestor  would  have  been  enti- 
tied  if  living ;  but  no  division  to  be 
made  until  ten  years  after  the  death 
of  my  said  wife."  By  an  agreement 
made  between  the  plaintifi"  C,  and  his 
wife  M.  A.  C,  (his  intestate,)  who 
was  a  daughter  of  the  testator,  and 
the  executors  on  the  4th  of  May,  1840, 
C.  and  his  wife  in  consideration  of 
S7000,  a  part  of  the  residue  of  said  es- 
tate then  advanced  to  them  by  the  ex- 
ecutors, sold  and  transferred  to  the  ex- 
ecutors all  their  share  in  the  residuafry 
portion  of  the  estate  belonging  to  them 
or  either  of  them,  under  the  will  of  the 
testator  or  otherwise,  to  have  and  to 
hold  till  a  final  division  of  the  estate 
should  be  made,  when  the  sum  then 
paid,  with  interest,  was  to  be  deducted 
nom  their  share.  And  they  covenant- 
ed that  they  would  not,  during  the  life 
of  the  widow,  claim,  demaik^  or  ^e 
for  their  share  of  the  estate,  nor  do 
any  act  to  impair  the  will  of  the  tes- 
tator. In  a  suit  by  C,  as  administra- 
tor of  his  deceased  wife,  against  the 
executors,  heirs  at  law,  and  next  of 
kin  of  the  testator,  for  an  account  br 
theexecttttNTSk.  and  to  recover  his  wife^ 
share  of  the  residuary  estate ;  Hdd. 
1.  That  by  the  will,  the  ohikliai  of 
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the  taeUlor,  Hfiag  at  his  death,  and 
the  deeoendants  ofthoee  who  had 
then  died)  took  a  feeted  interest  in  the 
Ksiduaiy  eetate,  at  the  death  of  the 
testator.  2.  That  the  devise  both  of 
the  real  and  personal  estate  was  valid, 
as  vesting  a  present  interest  in  the  ben- 
eficiaries, i.  That  the  condition  an- 
nexed to  the  devise,  that  no  division 
should  be  made  until  ten  years  after 
the  death  of  the  widow,  was  void,  as 
to  the  personal  estate,  as  suspending 
the  absolute  ownenhip  thereof  for  a 
period  beyond  the  time  prescribed  by 
the  statute.  4.  That  the  covenant  or 
agreement  of  May  4th,  1840,  was  void. 
5.  That  C,  the  plaintiflf,  was  entitled 
to  an  account  from  the  exocators,  in 
respect  to  the  rents  and  profits  of  the 
real  estate,  from  the  death  of  the  testa- 
tor, during  the  life  of  his  intestate,  and 
a  full  account  in  relation  to  the  per- 
sonal estate.  Converse  v.  Kelloggt  590 

WITNESS. 

1.  Upon  the  final  settlement  of  the  ac- 
counts of  executors,  before  the  suno- 
Site,  legatees  who  have  appeared  by 
eir  counsel  before  the  surrogate,  and 
are  contesting  the  executors'  accounts, 
are  not  competent  witnesses ;  although 
upon  being  oflTered  as  witnesses  tiiey 
have  assigned  their  claims  upon  the 
estate.    Mesicky.  Mesick^  120 

9.  But  a  legatee  who  has  been  paid  the 
full  amount  of  his  legacy,  and  has  ex- 
ecuted to  the  executors  a  receipt  in 
full,  is  a  competent  witness.  ib 

3.  The  assignor  of  a  chose  in  action, 
which  is  assigned  for  the  purpose  of 
making  him  a  witness,  is  not  rendered 
incompetent  to  testi^,  by  the  provis- 
ions of  the  3d2d  section  of  the  code  of 
1848,  if  be  is  not  interested  in  the 
event  of  the  salt.  Ttie  HdmilUm  and 
DeansvUle  Plank  Mpod  Co.  v.  Rice, 

157 

4.  The  rule  is  still  the  san^e  as  it  previ- 
ously stood  at  common  law,  viz.  that 
in  a  suit  by  a  corporation  an  owner 
of  stock  in  the  corporation  may,  by 
assignment,  divest  himself  of  all  in- 
terest in  the  event  of  the  suit,  and 
thus  become  a  competent  witness,    ib 

5.  Where  T.,  the  holder  of  a  note  made 
by  Q.J  assigned  the  same  to  E.,  and 
received  as  a  consideration  for  the 
transfer,  a  note  ivade  by  E.,  of  the 


same  date  and  amount  and  pajibkit 
the  same  time,  without  any  mid» 
standing  that  his  right  to  enfofce  tlM 
payment  of  E.'s  note  should  depend 
on  a  recovery  upon  the  note  lo  as- 
signed; HU^^thatthisamoantedtoBB 
exchange  of  notes ;  that  £.  beeaoiB 
the  beneficial  as  well  ai  the  noauoal 
owner  of  the  note  aasigned  to  him  b]f 
T.;  and  that  in  an  action  hrooght 
thereon  by  E.,  T.  was  not  the  "  peison 
for  whose  immediate  benefit  the  nit 
was  prosecuted,"  within  the  meaning 
of  the  352d  section  of  the  code  of  1848; 
so  as  to  exclude  him  fioin  being  a 
witness.    Evarls  v.  Palmer^       llB 

6. 1  fa  pezaon  has  no  interest  in  the  event 
o  f  the  smt,the  fact  that  he  had  fusizDed 
to  the  plaintifi'the  note  on  whkh  the 
suit  is  Drought,  even  though  inch  as- 
sij?nment  was  made  for  ue  porpoee 
ot  making  himself  a  witness,  does  not 
affect  his  competency.  H 

1.  Where  a  witness  is  objected  to  as  ia- 
oompetent,  if  the  objection  is  on  the 
ground  of  interest,  that  moat  be  stated 
as  the  ground  of  objectioD,  and  the  na- 
ture of  the  interest  must  he  specified; 
so  that  the  party  may,  if  in  his  power, 
remove  it    Leach  v.  Kdsey,        46S 

8.  Where  an  objection  to  the  competen- 
cy of  a  witness  is  not  taken  on  the 
hearing  beibrr  a  referee,  it  will  be 
considered  as  waived.  v 

9.  A  more  stringent  rule  does  not  preTail, 
under  the  cckle,  in  respect  to  the  ad- 
missibility of  parties  as  witnessei 
against  their  coHlefendants,  than  ex- 
btcd  under  the  former  practice.      «^ 

iSlBf  Opinions  op  WrrNEsses. 


WRECKS. 

1.  The  statate  relating  to  tnYdbhasio 
application  to  the  case  of  property 
found  sunk  in  the  channel  of  a  navh 
gable  river.    Baker  v.  Hoag,       113 

a  The  provisions  of  the  statute  pdaH 
exclusively  to  such  property  as  at 
common  law  is  known  as  wrecks,  and 
to  the  chaiges  upon  such  property 
known  as  salvage,  and  the  exp<*nses 
incurred  by  virtue  of  the  statute. 
What  was  wrecked  property,  at  ^ 
mon  law,  is  wrecked  pioperty  >»* 
the  statute.  * 
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END   OF   TOLVMB   8BVEN. 
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